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TAX  FAIRNESS  AND  ECONOMIC  GROWTH 
ACT  OF  1992 


March  20,  1992.— Ordered  to  be  printed 


Mr.  Rostenkowski,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  4210] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  bill  (H.R.  4210)  to 
amend  the  Internal  Revenue  Code  of  1986  to  provide  incentives  for 
increased  economic  growth  and  to  provide  tax  relief  for  families, 
having  met,  after  full  and  free  conference,  have  agreed  to  recom- 
mend and  do  recommend  to  their  respective  Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  to  the  text  of  the  bill  and  agree  to  the  same  with  an 
amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate 
amendment,  insert  the  following: 

SECTION  I.  SHORT  TITLE,  ETC. 

(a)  Short  Title.— This  Act  may  be  cited  as  the  "Tax  Fairness 
and  Economic  Growth  Act  of  1992". 

(b)  Amendment  of  1986  Code. — Except  as  otherwise  expressly  pro- 
vided, whenever  in  this  Act  an  amendment  or  repeal  is  expressed  in 
terms  of  an  amendment  to,  or  repeal  of,  a  section  or  other  provision, 
the  reference  shall  be  considered  to  be  made  to  a  section  or  other 
provision  of  the  Internal  Revenue  Code  of  1986. 

(c)  Section  15  Not  to  Apply.— No  amendment  made  by  this  Act 
shall  be  treated  as  a  change  in  a  rate  of  tax  for  purposes  of  section 
15  of  the  Internal  Revenue  Code  of  1986. 

(d)  Underpayment  of  Estimated  Tax.— No  addition  to  tax  shall 
be  made  under  section  6654  or  6655  of  the  Internal  Revenue  Code  of 
1986  for  the  1st  required  installment  for  any  taxable  year  beginning 
in  1992  with  respect  to  any  underpayment  to  the  extent  such  under- 
payment was  created  or  increased  by  any  amendment  made  by  this 
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Act.  Any  reduction  in  an  installment  by  reason  of  the  preceding  sen- 
tence shall  be  recaptured  by  increasing  the  amount  of  the  1st  suc- 
ceeding required  installment  by  the  amount  of  such  reduction, 
(e)  Table  of  Contents. — 

TITLE  I— MIDDLE  CLASS  TAX  RELIEF 
Sec.  1001.  Working  family  credit. 

Sec.  1002.  Simplification  and  expansion  of  earned  income  tax  credit. 

Sec.  1003.  Credit  for  interest  on  education  loans. 

Sec.  1004-  Income  exclusion  for  education  bonds  expanded. 

Sec.  1005.  Modifications  of  one-time  exclusion  of  gain  from  sale  of  principal  resi- 
dence. 

Sec.  1006.  Treatment  of  employer-provided  transportation  benefits. 

TITLE  II— PROMOTION  OF  LONG-TERM  ECONOMIC  GROWTH 
Subtitle  A — Increased  Savings 
Part  I— Retirement  Savings  Incentives 

SUBPART  A — RESTORATION  OF  IRA  DEDUCTION 

Sec.  2001.  Restoration  of  IRA  deduction. 

Sec.  2002.  Inflation  adjustment  for  deductible  amount 

Sec.  2003.  Coordination  of  IRA  deduction  limit  with  elective  deferral  limit. 

SUBPART  B — NONDEDUCTIBLE  TAX-FREE  IRAS 

Sec.  2011.  Establishment  of  nondeductible  tax-free  individual  retirement  accounts. 
Part  II— Penalty-Free  Distributions 

Sec.  2021.  Penalty-free  withdrawals  for  first  home  purchase,  higher  education  ex- 
penses, medical  expenses,  and  expenses  of  unemployed  individuals. 
Sec.  2022.  Contributions  must  be  held  at  least  5  years  in  certain  cases. 

Subtitle  B — Capital  Gain  Provisions 

Part  I— Progressive  Capital  Gain  Rates 

Sec.  2101.  Progressive  capital  gain  rates. 

Sec.  2102.  Increase  in  holding  period  required  for  long-term  capital  gain  treatment. 
Sec.  2103.  Recapture  under  section  1250  of  total  amount  of  depreciation. 

Part  II— Small  Business  Stock 

Sec.  2111.  50-percent  exclusion  for  gain  from  certain  small  business  stock. 

Subtitle  C — Investment  in  Real  Estate 

Part  I— Modification  of  Passive  Loss  Rules 

Sec.  2201.  Modification  of  passive  loss  rules. 

Part  II— Provisions  Relating  to  Real  Estate  Investments  by  Pension  Funds 

Sec.  2211.  Real  estate  property  acquired  by  a  qualified  organization. 
Sec.  2212.  Special  rules  for  investments  in  partnerships. 

Sec.  2213.  Title-holding  companies  permitted  to  receive  small  amounts  of  unrelated 
business  taxable  income. 

Sec.  221k-  Exclusion  from  unrelated  business  tax  of  gains  from  certain  property. 

Sec.  2215.  Exclusion  from  unrelated  business  tax  of  certain  fees  and  option  premi- 
ums. 

Sec.  2216.  Treatment  of  pension  fund  investments  in  real  estate  investment  trusts. 

Subtitle  D — Temporary  Investment  Incentives 

Sec.  2301.  Special  depreciation  allowance  for  certain  equipment  acquired  in  1992. 
Sec.  2302.  Temporary  increase  in  amount  of  expensing  for  small  businesses. 

Subtitle  E— Extension  of  Certain  Expiring  Tax  Provisions 

Sec.  2401.  Research  credit. 

Sec.  2402.  Low-income  housing  credit. 


Sec.  2403.  Targeted  jobs  credit. 

Sec.  2404.  Qualified  mortgage  bonds. 

Sec.  2405.  Qualified  small  issue  bonds. 

Sec.  2406.  Employer-provided  educational  assistance. 

Sec.  2407.  Excise  tax  on  certain  vaccines. 

Sec.  2408.  Employer-provided  group  legal  services  plans. 

Sec.  2409.  Extension  of  energy  investment  credit  for  solar  and  geothermal  property. 

Sec.  2410.  Extension  of  tax  credit  for  orphan  drug  clinical  testing  expenses. 

Sec.  2411.  Health  insurance  costs  of  self-employed  individuals. 

Sec.  2412.  Certain  transfers  to  railroad  retirement  account. 

Sec.  2413.  Disclosures  of  information  for  veterans  benefits. 

Subtitle  F — Modifications  to  Minimum  Tax 

Sec.  2501.  Temporary  repeal  of  preference  for  charitable  contributions  of  appreciated 
property. 

Sec.  2502.  Elimination  of  ACE  depreciation  adjustment. 

Sec.  2503.  Minimum  tax  treatment  of  certain  energy  preferences. 

Subtitle  G — Repeal  of  Certain  Luxury  Excise  Taxes;  Imposition  of  Tax  on  Diesel  Fuel 
Used  in  Noncommercial  Boats 

Sec.  2601.  Repeal  of  luxury  excise  taxes  other  than  on  passenger  vehicles. 
Sec.  2602.  Tax  on  diesel  fuel  used  in  noncommercial  boats. 

Subtitle  H— Urban  Tax  Enterprise  Zones  and  Rural  Development  Investment  Zones 

Sec.  2701.  Statement  of  purpose. 

Part  I— Designation  and  Tax  Incentives 

Sec.  2702.  Designation  and  treatment  of  urban  tax  enterprise  zones  and  rural  devel- 
opment investment  zones. 
Sec.  2703.  Technical  and  conforming  amendments. 
Sec.  2704.  Effective  date. 

Part  II— Studies 
Sec.  2711.  Studies  of  effectiveness  of  tax  enterprise  zone  incentives. 

TITLE  III— REVENUE  PROVISIONS 
Subtitle  A — Treatment  of  Wealthy  Individuals 

Sec.  3001.  Increase  in  top  marginal  rate  under  section  1. 

Sec.  3002.  Surtax  on  individuals  with  incomes  over  $1,000,000. 

Sec.  3003.  2-year  extension  of  overall  limitation  on  itemized  deductions  for  high- 
income  taxpayers. 

Sec.  3004.  Extension  of  phaseout  of  personal  exemption  of  high-income  taxpayers. 
Sec.  3005.  Disallowance  of  deduction  for  certain  employee  remuneration  in  excess  of 
$1,000,000. 

Sec.  3006.  Elimination  of  deduction  for  club  membership  fees. 

Subtitle  B — Administrative  Provisions 

Sec.  3101.  Individual  estimated  tax  provisions. 

Sec.  3102.  Corporate  estimated  tax  provisions. 

Sec.  3103.  Disallowance  of  interest  on  certain  overpayments  of  tax. 

Sec.  3104-  Information  reporting  with  respect  to  certain  seller-provided  financing. 

Subtitle  C — Other  Revenue  Provisions 

Sec.  3201.  Clarification  of  treatment  of  certain  FSLIC  financial  assistance. 

Sec.  3202.  Increase  in  recovery  period  for  real  property. 

Sec.  3203.  Modifications  to  deduction  for  moving  expenses. 

Sec.  3204.  Mark  to  market  inventory  method  for  securities  dealers. 

Sec.  3205.  Increased  base  tax  rate  on  ozone-depleting  chemicals. 

TITLE  IV—SIMPLIFICA TION  PROVISIONS 

Subtitle  A — Provisions  Relating  to  Individuals 

Sec.  4101.  Simplification  of  rules  on  rollover  of  gain  on  sale  of  principal  residence. 
Sec.  4102.  De  minimis  exception  to  passive  loss  rules. 


Sec.  4103.  Payment  of  tax  by  credit  card. 

Sec.  4104-  Modifications  to  election  to  include  child's  income  on  parents  return. 
Sec.  4105.  Simplified  foreign  tax  credit  limitation  for  individuals. 
Sec.  4106.  Treatment  of  personal  transactions  by  individuals  under  foreign  currency 
rules. 

Sec.  4107.  Exclusion  of  combat  pay  from  withholding  limited  to  amount  excludable 
from  gross  income. 

Sec.  4108.  Expanded  access  to  simplified  income  tax  returns. 

Sec.  4109.  Treatment  of  certain  reimbursed  expenses  of  rural  mail  carriers. 

Sec.  4110.  Exemption  from  luxury  excise  tax  for  certain  equipment  installed  on  pas- 
senger vehicles  for  use  by  disabled  individuals. 

Subtitle  B — Pension  Simplification 

Part  I— Simplified  Distribution  Rules 

Sec.  4201.  Taxability  of  beneficiary  of  qualified  plan. 

Sec.  4202.  Simplified  method  for  taxing  annuity  distributions  under  certain  employ- 
er plans. 

Sec.  4203.  Requirement  that  qualified  plans  include  optional  trustee-to-trustee  trans- 
fers of  eligible  rollover  distributions. 
Sec.  4204.  Required  distributions. 

Part  II— Increased  Access  to  Pension  Plans 

Sec.  4211.  Modifications  of  simplified  employee  pensions. 

Sec.  4212.  Tax  exempt  organizations  eligible  under  section  401(h). 

Sec.  4213.  Duties  of  sponsors  of  certain  prototype  plans. 

Part  III— Nondiscrimination  Provisions 

Sec.  4221.  Definition  of  highly  compensated  employees. 
Sec.  4222.  Modification  of  additional  participation  requirements. 
Sec.  4223.  Nondiscrimination  rules  for  qualified  cash  or  deferred  arrangements  and 
matching  contributions. 

Part  IV— Miscellaneous  Simplification 
Sec.  4231.  Treatment  of  leased  employees. 

Sec.  4232.  Treatment  of  employer  reversions  required  by  contract  to  be  paid  to  the 

United  States. 
Sec.  4233.  Modifications  of  cost-of-living  adjustments. 
Sec.  4234-  Plans  covering  self-employed  individuals. 
Sec.  4235.  Alternative  full-funding  limitation. 
Sec.  4236.  Distributions  under  rural  cooperative  plans. 
Sec.  4237.  Treatment  of  governmental  plans  under  section  415. 

Sec.  4238.  Use  of  excess  assets  of  black  lung  benefit  trusts  for  health  care  benefits. 
Sec.  4239.  Uniform  penalty  provisions  to  apply  to  certain  pension  reporting  require- 
ments. 

Sec.  4240.  Contributions  on  behalf  of  disabled  employees. 

Sec.  4241-  Affiliated  employers. 

Sec.  4242.  Uniform  retirement  age. 

Sec.  4243.  Special  rules  for  plans  covering  pilots. 

Sec.  4244-  Treatment  of  deferred  compensation  plans  of  State  and  local  governments 
and  tax-exempt  organizations. 

Sec.  4245.  Continuation  health  coverage  for  employees  of  failed  financial  institu- 
tions. 

Sec.  4246.  Date  for  adoption  of  plan  amendments. 

Subtitle  C— Treatment  of  Large  Partnerships 
Part  I— General  Provisions 

Sec.  4301.  Simplified  flow-through  for  large  partnerships. 

Sec.  4302.  Simplified  audit  procedures  for  large  partnerships. 

Sec.  4303.  Due  date  for  furnishing  information  to  partners  of  large  partnerships. 

Sec.  4304.  Returns  may  be  required  on  magnetic  media. 

Sec.  4305.  Effective  date. 

Part  II— Provisions  Related  to  TEFRA  Partnership  Proceedings 
Sec.  4311.  Treatment  of  partnership  items  in  deficiency  proceedings. 
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Sec.  4312.  Partnership  return  to  be  determinative  of  audit  procedures  to  be  followed. 
Sec.  4313.  Provisions  relating  to  statute  of  limitations. 
Sec.  4314-  Expansion  of  small  partnership  exception. 

Sec.  4315.  Exclusion  of  partial  settlements  from  1  year  limitation  on  assessment. 
Sec.  4316.  Extension  of  time  for  filing  a  request  for  administrative  adjustment. 
Sec.  4317.  Availability  of  innocent  spouse  relief  in  context  of  partnership  proceed- 
ings. 

Sec.  4318.  Determination  of  penalties  at  partnership  level. 
Sec.  4319.  Provisions  relating  to  court  jurisdiction,  etc. 

Sec.  4320.  Treatment  of  premature  petitions  filed  by  notice  partners  or  5-percent 
groups. 

Sec.  4321.  Bonds  in  case  of  appeals  from  TEFRA  proceeding. 

Sec.  4322.  Suspension  of  interest  where  delay  in  computational  adjustment  resulting 
from  TEFRA  settlements. 

Subtitle  D — Foreign  Provisions 

Part  I— Simplification  of  Treatment  of  Passive  Foreign  Corporations 

Sec.  4401.  Repeal  of  foreign  personal  holding  company  rules  and  foreign  investment 
company  rules. 

Sec.  4402.  Replacement  for  passive  foreign  investment  company  rules. 
Sec.  4403.  Technical  and  conforming  amendments. 
Sec.  4404-  Effective  date. 

Part  II— Treatment  of  Controlled  Foreign  Corporations 

Sec.  44H-  Gain  on  certain  stock  sales  by  controlled  foreign  corporations  treated  as 
dividends. 

Sec.  4412.  Authority  to  prescribe  simplified  method  for  applying  section  960(b)(2). 
Sec.  4413.  Miscellaneous  modifications  to  subpart  F. 

Sec.  44H-  Indirect  foreign  tax  credit  allowed  for  certain  lower  tier  companies. 

Part  III— Other  Provisions 
Sec.  4421.  Exchange  rate  used  in  translating  foreign  taxes. 

Sec.  4422.  Election  to  use  simplified  section  904  limitation  for  alternative  minimum 
tax. 

Sec.  4423.  Modification  of  section  1491. 
Sec.  4424-  Modification  of  section  367(b). 

Subtitle  E — Treatment  of  Intangibles 

Sec.  4501.  Amortization  of  goodwill  and  certain  other  intangibles. 

Sec.  4502.  Treatment  of  certain  payments  to  retired  or  deceased  partner. 

Subtitle  F— Other  Income  Tax  Provisions 

Part  I— Provisions  Relating  to  Subchapter  S  Corporations 

Sec.  4601.  Determination  of  whether  corporation  has  1  class  of  stock. 

Sec.  4602.  Authority  to  validate  certain  invalid  elections. 

Sec.  4603.  Treatment  of  distributions  during  loss  years. 

Sec.  4604-  Other  modifications. 

Part  II — Accounting  Provisions 

Sec.  4611.  Modifications  to  look-back  method  for  long-term  contracts. 
Sec.  4612.  Simplified  method  for  capitalizing  certain  indirect  costs. 

Part  III— Provisions  Relating  to  Regulated  Investment  Companies 
Sec.  4621.  Repeal  of  30-percent  gross  income  limitation. 

Sec.  4622.  Basis  rules  for  shares  in  open-end  regulated  investment  companies. 
Sec.  4623.  Nonrecognition  treatment  for  certain  transfers  by  common  trust  funds  to 
regulated  investment  companies. 

Part  IV— Tax-Exempt  Bond  Provisions 

Sec.  4631.  Repeal  of  $100,000  limitation  on  unspent  proceeds  under  1-year  exception 
from  rebate. 

Sec.  4632.  Exception  from  rebate  for  earnings  on  bona  fide  debt  service  fund  under 

construction  bond  rules. 
Sec.  4633.  Automatic  extension  of  initial  temporary  period  for  construction  issues. 
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Sec.  4634-  Aggregation  of  issues  rules  not  to  apply  to  tax  or  revenue  anticipation 
bonds. 

Sec.  4635.  Expanded  exception  from  rebate  for  issuers  issuing  $10,000,000  or  less  of 
bonds. 

Sec.  4636.  Repeal  of  debt  service-based  limitation  on  investment  in  certain  nonpur- 
pose  investments. 

Sec.  4637.  Allocation  of  interest  expense  of  financial  institutions  to  tax-exempt 
interest. 

Sec.  4638.  Repeal  of  expired  provisions. 

Sec.  4639.  Clarification  of  investment-type  property. 

Sec.  4640.  Effective  dates. 

Part  V— Election  of  Alternative  Taxable  Years 

Sec.  4641-  Election  of  taxable  year  other  than  required  taxable  year. 

Sec.  4642.  Required  payments  for  entities  electing  not  to  have  required  taxable  year. 

Sec.  4643.  Limitation  on  certain  amounts  paid  to  employee-owners  of  personal  service 

corporations. 
Sec.  4644-  Effective  date. 

Part  VI— Cooperatives 

Sec.  4651.  Treatment  of  certain  loan  requirements. 
Sec.  4652.  Cooperative  service  organizations  for  certain  foundations. 
Sec.  4653.  Treatment  of  certain   amounts   received   by  a   cooperative  telephone 
company. 

Sec.  4654.  Tax  treatment  of  cooperative  housing  corporations. 

Part  VII— Employment 

Sec.  4661.  Credit  for  portion  of  employer  social  security  taxes  paid  with  respect  to 

employee  cash  tips. 
Sec.  4662.  Clarification  of  employment  tax  status  of  certain  fishermen. 

Part  VIII— Other  Provisions 

Sec.  4671.  Closing  of  partnership  taxable  year  with  respect  to  deceased  partner. 
Sec.  4672.  Repeal  of  special  treatment  of  ownership  changes  in  determining  adjusted 
current  earnings. 

Sec.  4673.  Repeal  of  investment  restrictions  applicable  to  nuclear  decommissioning 
funds. 

Sec.  4674-  Modification  of  credit  for  producing  fuel  from  a  nonconventional  source. 
Subtitle  G — Estate  And  Gift  Tax  Provisions 

Sec.  4701.  Clarification  of  waiver  of  certain  rights  of  recovery. 

Sec.  4702.  Adjustments  for  gifts  within  3  years  of  decedent's  death. 

Sec.  4703.  Clarification  of  qualified  terminable  interest  rules. 

Sec.  4704.  Treatment  of  portions  of  property  under  marital  deduction. 

Sec.  4705.  Transitional  rule  under  section  2056A. 

Sec.  4706.  Opportunity  to  correct  certain  failures  under  section  2032A. 

Subtitle  H— Excise  Tax  Simplification 

Part  I— Fuel  Tax  Provisions 

Sec.  4801.  Repeal  of  certain  retail  and  use  taxes. 

Sec.  4802.  Revision  of  fuel  tax  credit  and  refund  procedures. 

Sec.  4803.  Authority  to  provide  exceptions  from  information  reporting  with  respect  to 

diesel  fuel  and  aviation  fuel. 
Sec.  4804-  Technical  and  conforming  amendments. 
Sec.  4805.  Effective  date. 

Part  II— Provisions  Related  to  Distilled  Spirits,  Wines,  and  Beer 

Sec.  4811.  Credit  or  refund  for  imported  bottled  distilled  spirits  returned  to  distilled 
spirits  plant. 

Sec.  4812.  Authority  to  cancel  or  credit  export  bonds  without  submission  of  records. 
Sec.  4813.  Repeal  of  required  maintenance  of  records  on  premises  of  distilled  spirits 
plant. 

Sec.  4814-  Fermented  material  from  any  brewery  may  be  received  at  a  distilled  spir- 
its plant. 

Sec.  4815.  Repeal  of  requirement  for  wholesale  dealers  in  liquors  to  post  sign. 


7 

Sec.  4816.  Refund  of  tax  to  wine  returned  to  bond  not  limited  to  unmerchantable 
wine. 

Sec.  4817.  Use  of  additional  ameliorating  material  in  certain  wines. 
Sec.  4818.  Domestically-produced  beer  may  be  withdrawn  free  of  tax  for  use  of  for- 
eign embassies,  legations,  etc. 
Sec.  4819.  Beer  may  be  withdrawn  free  of  tax  for  destruction. 

Sec.  4820.  Authority  to  allow  drawback  on  exported  beer  without  submission  of 
records. 

Sec.  4821.  Transfer  to  brewery  of  beer  imported  in  bulk  without  payment  of  tax. 
Part  III— Other  Excise  Tax  Provisions 

Sec.  4831.  Authority  to  grant  exemptions  from  registration  requirements. 
Sec.  4832.  Repeal  of  expired  provisions. 

Subtitle  I — Administrative  Provisions 

Part  I— General  Provisions 

Sec.  4901.  Simplification  of  deposit  requirements  for  social  security,  railroad  retire- 
ment, and  withheld  income  taxes. 

Sec.  4902.  Simplification  of  employment  taxes  on  domestic  services. 

Sec.  4903.  Certain  notices  disregarded  under  provision  increasing  interest  rate  on 
large  corporate  underpayments. 

Sec.  4904-  Use  of  reproductions  of  returns  stored  in  digital  image  format. 

Sec.  4905.  Repeal  of  authority  to  disclose  whether  prospective  juror  has  been  audited. 

Sec.  4906.  Repeal  of  special  audit  provisions  for  subchapter  S  items. 

Sec.  4907.  Clarification  of  statute  of  limitations. 

Part  II— Tax  Court  Procedures 

Sec.  4911.  Overpayment  determinations  of  Tax  Court. 

Sec.  4912.  Awarding  of  administrative  costs. 

Sec.  4913.  Redetermination  of  interest  pursuant  to  motion. 

Sec.  4914-  Application  of  net  worth  requirement  for  awards  of  litigation  costs. 

Part  III— Authority  for  Certain  Cooperative  Agreements 
Sec.  4921.  Cooperative  agreements  with  State  tax  authorities. 

TITLE  V— TAXPAYER  BILL  OF  RIGHTS  2 
Sec.  5000.  Short  title. 

Subtitle  A — Taxpayer  Advocate 

Sec.  5001.  Establishment  of  position  of  taxpayer  advocate  within  Internal  Revenue 
Service. 

Sec.  5002.  Expansion  of  authority  to  issue  taxpayer  assistance  orders. 

Subtitle  B — Modifications  to  Installment  Agreement  Provisions 

Sec.  5101.  Notification  of  reasons  for  termination  or  denial  of  installment  agree- 
ments. 

Sec.  5102.  Administrative  review  of  denial  of  request  for,  or  termination  of,  install- 
ment agreement. 

Sec.  5103.  Running  of  failure  to  pay  penalty  suspended  during  period  installment 
agreement  in  effect. 

Subtitle  C— Interest 
Sec.  5201.  Expansion  of  authority  to  abate  interest. 

Sec.  5202.  Extension  of  interest-free  period  for  payment  of  tax  after  notice  and 
demand. 

Subtitle  D — Joint  Returns 
Sec.  5301.  Disclosure  of  collection  activities. 

Sec.  5302.  Joint  return  may  be  made  after  separate  returns  without  full  payment  of 
tax. 

Subtitle  E— Collection  Activities 

Sec.  5_401.  Modifications  to  lien  and  levy  provisions. 
Sec.  5402.  Offers-in-compromise. 
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Sec.  5403.  Notification  of  examination. 

Sec.  5404.  Increase  in  limit  on  recovery  of  civil  damages  for  unauthorized  collection 
actions. 

Sec.  5405.  Safeguards  relating  to  designated  summons. 

Subtitle  F — Information  Returns 

Sec.  5501.  Phone  number  of  person  providing  payee  statements  required  to  be  shown 

on  such  statement. 
Sec.  5502.  Civil  damages  for  fraudulent  filing  of  information  returns. 
Sec.  5503.  Requirement  to  verify  accuracy  of  information  returns. 

Subtitle  G — Modifications  to  Penalty  for  Failure  to  Collect  and  Pay  Over  Tax 

Sec.  5601.  Preliminary  notice  requirement. 

Sec.  5602.  No  penalty  if  prompt  notification  of  the  Secretary. 

Sec.  5603.  Disclosure  of  certain  information  where  more  than  1  person  subject  to  pen- 
alty. 

Sec.  5604-  Penalties  under  section  6672. 

Subtitle  H— Awarding  of  Costs  and  Certain  Fees 

Sec.  5701.  Motion  for  disclosure  of  information. 

Sec.  5702.  Increased  limit  on  attorney  fees. 

Sec.  5703.  Failure  to  agree  to  extension  not  taken  into  account 

Sec.  5704-  Internal  Revenue  Service  employees  personally  liable  in  certain  cases. 

Sec.  5705.  Effective  date. 

Subtitle  I — Other  Provisions 

Sec.  5801.  Required  content  of  certain  notices. 

Sec.  5802.  Treatment  of  substitute  returns  under  section  6651. 

Sec.  5803.  Relief  from  retroactive  application  of  Treasury  Department  regulations. 

Sec.  5804.  Required  notice  of  certain  payments. 

Sec.  5805.  Unauthorized  enticement  of  information  disclosure. 

Subtitle  J — Form  Modifications;  Studies 

Sec.  5900.  Definitions. 

Part  I— Form  Modifications 
Sec.  5901.  Explanation  of  certain  provisions. 

Sec.  5902.  Improved  procedures  for  notifying  Service  of  change  of  address  or  name. 
Sec.  5903.  Rights  and  responsibilities  of  divorced  individuals. 

Part  II— Studies 

Sec.  5911.  Pilot  program  for  appeal  of  enforcement  actions. 

Sec.  5912.  Study  on  taxpayers  with  special  needs. 

Sec.  5913.  Reports  on  taxpayer-rights  education  program. 

Sec.  5914-  Biennial  reports  on  misconduct  by  Internal  Revenue  Service  employees. 

Sec.  5915.  Study  of  notices  of  deficiency. 

Sec.  5916.  Notice  and  form  accuracy  study. 

Sec.  5917.  Internal  Revenue  Service  employees' suggestions  study. 

TITLE  VI— HEALTH  CARE  OF  COAL  MINERS 
Sec.  6001.  Short  title. 

Sec.  6002.  Findings  and  declaration  of  policy. 
Sec.  6003.  Coal  industry  health  benefits  program. 

TITLE  I— MIDDLE  CLASS  TAX  RELIEF 

SEC  1001.  WORKING  FAMILY  CREDIT. 

(a)  General  Rule. — Subpart  A  of  part  IV  of  subchapter  A  of 
chapter  1  (relating  to  nonrefundable  personal  credits)  is  amended  by 
inserting  after  section  22  the  following  new  section: 
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"SEC.  23.  FAMILY-RELATED  CREDIT. 

"(a)  Temporary  Credit  for  Portion  of  Social  Security  Tax  — 
"(1)  Allowance  of  credit. — In  the  case  of  an  individual, 
there  shall  be  allowed  as  a  credit  against  the  tax  imposed  by 
this  chapter  for  the  taxable  year  an  amount  equal  to  20  percent 
of  the  taxpayers  social  security  taxes  for  the  taxable  year. 

"(2)  Limitation. — The  amount  of  the  credit  allowable  under 
paragraph  (1)  to  any  taxpayer  for  any  taxable  year  shall  not 
exceed  $150  ($300  in  the  case  of  a  joint  return). 

"(3)  Credit  refundable  for  taxpayers  with  children.— In 
the  case  of  any  individual  who  has  a  qualifying  child  (as  de- 
fined in  subsection  (e)(2)  without  regard  to  subparagraph  (B) 
thereof) — 

"(A)  the  limitation  of  section  26  shall  not  apply  to  the 
credit  allowable  under  paragraph  (1),  and 

"(B)  for  purposes  of  this  title,  such  credit  shall  be  treated 
as  a  credit  allowable  under  subpart  C  (relating  to  refund- 
able credits). 

"(4)  Years  to  which  subsection  applies. — This  subsection 
shall  only  apply  to  taxable  years  beginning  after  December  31, 
1991,  and  before  January  1,  1994. 
"(b)  Permanent  Credit  for  Children. — 

"(1)  In  general. — In  the  case  of  an  eligible  individual,  there 
shall  be  allowed  as  a  credit  against  the  tax  imposed  by  this 
chapter  for  the  taxable  year  an  amount  equal  to  $300  multi- 
plied by  the  number  of  qualifying  children  of  the  taxpayer  for 
the  taxable  year. 

"(2)  Years  to  which  subsection  applies. — This  subsection 
shall  only  apply  to  taxable  years  beginning  after  December  31, 
1993. 

"(c)  Phase-Out  of  Credit.— 

"(1)  In  general. — In  the  case  of  an  eligible  individual  with 
an  adjusted  gross  income  in  excess  of  $50,000  for  any  taxable 
year,  the  amount  of  the  credit  allowed  under  subsection  (a)  or 
(b)  (whichever  applies)  shall  be  reduced  (but  not  below  zero)  by 
the  amount  determined  under  paragraph  (2). 

"(2)  Amount  of  reduction. — The  amount  determined  under 
this  paragraph  equals  the  amount  which  bears  the  same  ratio 
to  the  credit  (determined  without  regard  to  this  subsection)  as — 
"(A)  the  excess  of— 

"(i)  the  taxpayers  adjusted  gross  income  for  such 
taxable  year,  over 
"(ii)  $50,000,  bears  to 
"(B)  $20,000. 

Any  amount  determined  under  this  subparagraph  which  is  not 
a  multiple  of  $10  shall  be  rounded  to  the  next  lowest  $10. 

"(2)  Adjusted  gross  income. — For  purposes  of  paragraph  (1), 
adjusted  gross  income  of  any  taxpayer  shall  be  increased  by  any 
amount  excluded  from  gross  income  under  section  135  or  911. 

"(3)  Special  rule  for  years  before  1994— In  the  case  of 
any  taxable  year  to  which  subsection  (a)  applies,  in  applying 
this  subsection  to  any  return  other  than  a  joint  return — 
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"(A)  paragraphs  (1)  and  (2)(A)(ii)  shall  be  applied  by  sub- 
stituting '$35,000'  for  '$50,000',  and 

"(B)  paragraph  (2)(B)  shall  be  applied  by  substituting 
.     '$15,000' for  '$20,000'. 
"(d)  Social  Security  Taxes.— For  purposes  of  this  section— 

"(1)  In  general. — The  term  'social  security  taxes'  means, 
with  respect  td  any  taxpayer  for  any  taxable  year — 

"(A)  the  amount  of  the  taxes  imposed  by  subsections  (a) 
and  (b)  of  section  3101  on  amounts  received  by  the  taxpayer 
during  the  calendar  year  in  which  the  taxable  year  begins, 
"(B)  the  amount  of  the  taxes  imposed  by  section  3201(a) 
on  amounts  received  by  the  taxpayer  during  the  calendar 
year  in  which  the  taxable  year  begins, 

"(C)  50  percent  of  the  taxes  imposed  by  subsections  (a) 
and  (b)  of  section  1401  on  the  self-employment  income  of 
the  taxpayer  for  the  taxable  year,  and 

"(D)  50  percent  of  the  taxes  imposed  by  section  3211(a)(1) 
on  amounts  received  by  the  taxpayer  during  the  calendar 
year  in  which  the  taxable  year  begins. 
"(2)  Treatment  of  certain  governmental  plans. — The 
term  'social  security  taxes'  includes  any  employee  contribution 
under  a  plan  established  and  maintained  for  its  employees  by 
any  State  or  political  subdivision  thereof. 

"(3)  Coordination  with  special  refund  of  social  security 
taxes. — The  term  'social  security  taxes'  shall  not  include  any 
taxes  to  the  extent  the  taxpayer  is  entitled  to  a  special  refund  of 
such  taxes  under  section  6413(c). 

"(4)  Special  rule. — Any  amounts  paid  pursuant  to  an  agree- 
ment under  section  3121(1)  (relating  to  agreements  entered  into 
by  American  employers  with  respect  to  foreign  affiliates)  which 
are  equivalent  to  the  taxes  referred  to  in  paragraph  (1)(A)  shall 
be  treated  as  taxes  referred  to  in  such  paragraph. 
"(e)  Other  Definitions  and  Special  Rules. — For  purposes  of 
this  section — 

"(1)  Eligible  individual. — The  term  'eligible  individual'  has 
the  meaning  given  to  such  term  by  section  32(c)(1)  (determined 
without  regard  to  subparagraph  (B)). 

"(2)  Qualifying  child. — The  term  'qualifying  child'  has  the 
meaning  given  to  such  term  by  section  32(c)(3),  determined — 

"(A)  without  regard  to  subparagraph  (C)(ii)  thereof,  and 
"(B)  by  substituting  '16'  for  '19'  in  subparagraph  (Q(iii) 
thereof. 

"(3)  Certain  other  rules  apply. — Subsections  (d)  and  (e)  of 
section  32  shall  apply. 
"(f)  Inflation  Adjustment. — In  the  case  of  any  taxable  year  be- 
ginning in  a  calendar  year  after  1994,  the  dollar  amount  contained 
in  subsection  (b)(1)  shall  be  increased  by  an  amount  equal  to — 
"(1)  such  dollar  amount,  multiplied  by 

(2)  the  cost-of-living  adjustment  determined  under  section 
1(f)(3)  for  the  calendar  year  in  which  the  taxable  year  begins  by 
substituting  'calendar  year  1993'  for  'calendar  year  1991'  in  sub- 
paragraph (B)  thereof. 
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If  any  increase  determined  under  the  preceding  sentence  is  not  a 
multiple  of  $50,  such  increase  shall  be  rounded  to  the  next  lowest 
multiple  of  $50." 

(b)  Clerical  Amendment. — The  table  of  sections  for  subpart  A  of 
part  IV  of  subchapter  A  of  chapter  1  is  amended  by  inserting  after 
the  item  relating  to  section  22  the  following  new  item: 

"Sec.  23.  Family-related  credit.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1991. 

SEC.  1002.  SIMPLIFICATION  AND  EXPANSION  OF  EARNED  INCOME  TAX 
CREDIT. 

(a)  Earned  Income  Tax  Credit  Increased. — Subparagraph  (C) 
of  section  32(b)(1)  (relating  to  basic  earned  income  credit)  is  amend- 
ed to  read  as  follows: 

"(C)  Percentages. — For  purposes  of  this  paragraph — 
"(i)  In  general. — Except  as  provided  in  clause  (ii), 
the  percentages  shall  be  determined  as  follows: 


The  credit  DhV£out 

"In  the  case  of  an  eligible  individual  with:                                  percentage  percentage 

,s;  is: 

1  qualifying  child                                                                                                     23  1643 

2  or  more  qualifying  children                                                                                           26  18.56 


"(ii)  Transition  percentages.— 

"(I)  For  taxable  years  beginning  in  1992,  the  per- 
centages are: 


"In  the  case  of  an  eligible  individual  with:  percentage  j££entage 

is: 

1  qualifying  child   17.6  12.57 

2  or  more  qualifying  children   18.9  1349 


"(II)  For  taxable  years  beginning  in  1993: 


The  credit  nJJ^nut 

"In  the  case  of  an  eligible  individual  with:                                percentage  penlntage 

w'  is: 

1  qualifying  child                                                                                                        18.5  13.21 

2  or  more  qualifying  children                                                                                        20.5  14.64.  " 


(b)  Repeal  of  Interaction  With  Medical  Expense  Deduc- 
tion.— Section  213  (relating  to  medical,  dental  etc.,  expenses)  is 
amended  by  striking  subsection  (f). 

(c)  Repeal  of  Interaction  With  Deduction  for  Health  Insur- 
ance Costs  of  Self-Employed.— Paragraph  (3)  of  section  162(1)  is 
amended  to  read  as  follows: 

"(3)  Coordination  with  medical  deduction. — Any  amount 
paid  by  a  taxpayer  for  insurance  to  which  paragraph  (1)  applies 
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shall  not  be  taken  into  account  in  computing  the  amount  allow- 
able to  the  taxpayer  as  a  deduction  under  section  213(a).  " 

(d)  Repeal  of  Supplemental  Young  Child  Credit. — 

(1)  In  General. — Section  32(b)(1)  (relating  to  supplemental 
young  child  credit)  is  amended  by  striking  subparagraph  (D). 

(2)  Conforming  Amendment. — Clause  (i)  of  section 
3507(C)(2)(B)  (relating  to  advance  amount  tables)  is  amended  by 
striking  "(without  regard  to  subparagraph  (D)  thereof)". 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1991. 

SEC.  1003.  CREDIT  FOR  INTEREST  ON  EDUCATION  LOANS. 

(a)  In  General. — Subpart  A  of  part  IV  of  subchapter  A  of  chapter 
1  (relating  to  nonrefundable  personal  credits),  as  amended  by  section 
1001,  is  amended  by  inserting  after  section  23  the  following  new  sec- 
tion: 

"SEC.  24.  INTEREST  ON  EDUCATION  LOANS. 

"(a)  Allowance  of  Credit. — In  the  case  of  an  individual,  there 
shall  be  allowed  as  a  credit  against  the  tax  imposed  by  this  chapter 
for  the  taxable  year  an  amount  equal  to  25  percent  of  the  interest 
paid  by  the  taxpayer  during  the  taxable  year  on  any  qualified  edu- 
cation loan. 

"(b)  Maximum  Credit. — 

"(1)  In  general.— The  credit  allowed  by  subsection  (a)  for  the 
taxable  year  shall  not  exceed  $400  with  respect  to  each  individ- 
ual whose  qualified  higher  education  expenses  were  financed  by 
any  qualified  education  loan  to  which  such  interest  relates. 

"(2)  PHASEOUT  OF  BENEFIT. — 

"(A)  In  general. — If  the  modified  adjusted  gross  income 
of  the  taxpayer  for  the  taxable  year  exceeds  the  applicable 
limit,  the  dollar  limitation  otherwise  applicable  under  this 
subsection  for  the  taxable  year  shall  be  reduced  (but  not 
below  zero)  by  the  amount  which  bears  the  same  ratio  to 
such  limit  as  such  excess  bears  to  $25,000  ($12,500  in  the 
case  of  a  married  individual  filing  a  separate  return). 

"(B)  Applicable  limit. — For  purposes  of  subparagraph 
(A),  the  applicable  limit  is — 

"(i)  $40,000,  in  the  case  of  a  return  of  an  unmarried 
individual, 

"(ii)  $60,000,  in  the  case  of  a  joint  return,  and 
"(Hi)  $30,000  in  the  case  of  a  married  individual 
filing  a  separate  return. 
"(3)  Credit  not  to  exceed  tax  on  earned  income  for  tax- 
payers under  age  23. — If  the  taxpayer  has  not  attained  age  23 
(or,  in  the  case  of  a  joint  return,  if  neither  the  husband  or  wife 
have  attained  age  23)  before  the  close  of  the  calendar  year 
ending  with  or  within  the  taxable  year,  the  credit  allowed  by 
subsection  (a)  for  such  taxable  year  shall  not  exceed  the  amount 
equal  to  the  percentage  of  the  taxpayer's  regular  tax  liability  for 
such  taxable  year  which  is  the  same  as  the  percentage  of  the 
taxpayer's  modified  adjusted  gross  income  for  such  taxable  year 
which  is  attributable  to  earned  income  (as  defined  in  section 
911(d)(2)). 
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"(c)  Limitation  on  Taxpayers  Eligible  for  Credit.— No  credit 
shall  be  allowed  by  this  section  to  an  individual  for  the  taxable 
year  if  a  deduction  under  section  151  with  respect  to  such  individ- 
ual is  allowed  to  another  taxpayer  for  the  taxable  year  beginning  in 
the  calendar  year  in  which  such  individuals  taxable  year  begins. 
"(d)  Limit  on  Period  Credit  Allowed. — 

"(1)  Taxpayer  and  taxpayer's  spouse. — Except  as  provided 
in  paragraph  (2),  a  credit  shall  be  allowed  under  this  section 
only  with  respect  to  interest  paid  on  any  qualified  education 
loan  which  is  allocable  to  the  first  48  months  during  which  in- 
terest accrued  on  such  loan.  For  purposes  of  this  paragraph,  any 
loan  and  all  refinancings  of  such  loan  shall  be  treated  as  1 
loan. 

"(2)  Dependent. — If  the  qualified  education  loan  was  used  to 
pay  education  expenses  of  an  individual  other  than  the  taxpay- 
er or  the  taxpayer's  spouse,  a  credit  shall  be  allowed  under  this 
section  for  any  taxable  year  with  respect  to  such  loan  only  if— 
"(A)  a  deduction  under  section  151  with  respect  to  such 
individual  is  allowed  to  the  taxpayer  for  such  taxable  year, 
and 

"(B)  such  individual  is  at  least  a  half-time  student  with 
respect  to  such  taxable  year. 
"(e)  Definitions. — For  purposes  of  this  section — 

"(1)  Qualified  education  loan. — The  term  'qualified  educa- 
tion loan'  means  any  indebtedness  incurred  to  pay  qualified 
higher  education  expenses — 

"(A)  which  are  paid  or  incurred  within  a  reasonable 
period  of  time  before  or  after  the  indebtedness  is  incurred, 
and 

"(B)  which   are  attributable   to  education  furnished 
during  a  period  during  which  the  recipient  was  at  least  a 
half-time  student. 
Such  term  includes  indebtedness  used  to  refinance  indebtedness 
which  qualifies  as  a  qualified  education  loan.  The  term  'quali- 
fied education  loan '  shall  not  include  any  indebtedness  owed  to 
a  person  who  is  related  (within  the  meaning  of  section  267(b)  or 
707(b)(1))  to  the  taxpayer. 
"(2)  Qualified  higher  education  expenses. — 

"(A)  In  general. — The  term  'qualified  higher  education 
expenses'  means  qualified  tuition  and  related  expenses  of 
the  taxpayer,  his  spouse,  or  a  dependent  for  attendance  at 
an  eligible  educational  institution  (as  defined  in  section 
135(c)(3)),  reduced  by  the  amount  excluded  from  gross 
income  under  section  135  by  reason  of  such  expenses. 

"(B)  Qualified  tuition  and  related  expenses. — The 
term  'qualified  tuition  and  related  expenses'  has  the  mean- 
ing given  such  term  by  section  117(b),  except  that  such  term 
shall  include  any  reasonable  living  expenses  while  away 
from  home. 

"(3)  Modified  adjusted  gross  income. — The  term  'modified 
adjusted  gross  income '  has  the  meaning  given  to  such  term  by 
section  86(b)(2). 
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"(4)  Half-time  student. — The  term  'half-time  student' 
means  any  individual  who  would  be  a  student  as  defined  in 
section  151(c)(4)  if  'half-time'  were  substituted  for  'full-time' 
each  place  it  appears  in  such  section. 

"(5)  Dependent. — The  term  'dependent'  has  the  meaning 
given  such  term  by  section  152. 
"(f)  Special  Rules.— 

"(1)  Denial  of  double  benefit. — No  credit  shall  be  allowed 
under  this  section  for  any  amount  for  which  a  deduction  is  al- 
lowable under  any  other  provision  of  this  chapter. 

"(2)  Marital  status. — Marital  status  shall  be  determined  in 
accordance  with  section  7703.  " 

(b)  Clerical  Amendment. — The  table  of  sections  for  such  subpart 
A  is  amended  by  inserting  after  the  item  relating  to  section  23  the 
following  new  item: 

"Sec.  24.  Interest  on  education  loans. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  qualified  education  loans  (as  defined  in  section  24(e)  of  the 
Internal  Revenue  Code  of  1986)  the  first  payment  on  which  is  due  in 
taxable  years  beginning  after  December  31,  1991. 

SEC.  1004.  INCOME  EXCLUSION  FOR  EDUCATION  BONDS  EXPANDED. 

(a)  Identifying  Information  Required. — Section  135(b)(2)  is 
amended  to  read  as  follows: 

"(2)  Identifying  information  required  with  respect  to 
individual  for  whom  expenses  paid. — No  amount  shall  be  al- 
lowed as  an  exclusion  under  subsection  (a)  unless  the  taxpayer 
includes  the  name,  address,  and  taxpayer  identification  number 
of  the  person  for  whom  qualified  higher  education  expenses 
were  paid  on  the  return  on  which  the  exclusion  is  claimed.  " 

(b)  Elimination  of  Age  Restriction. — Section  135(c)(1)  (defining 
qualified  United  States  savings  bonds)  is  amended — 

(1)  by  striking  subparagraph  (B), 

(2)  by  inserting  "and"  at  the  end  of  subparagraph  (A),  and 

(3)  by  redesignating  subparagraph  (C)  as  subparagraph  (B). 

(c)  Exclusion  Expanded  to  All  Individuals.— Subparagraph 
(A)  of  section  135(c)(2)  (defining  qualified  higher  education  expenses) 
is  amended  to  read  as  follows: 

"(A)  In  general. — The  term  'qualified  higher  education 
expenses'  means  tuition  and  fees  required  for  enrollment  or 
attendance  of  any  individual  at  an  eligible  educational  in- 
stitution. " 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  bonds  redeemed  after  December  31,  1991. 

SEC.  1005.  MODIFICATIONS  OF  ONE-TIME  EXCLUSION  OF  GAIN  FROM  SALE 
OF  PRINCIPAL  RESIDENCE. 

(a)  Age  Limitation  Not  Applicable  to  Disabled  Individ- 
uals.— 

(1)  In  general. — Paragraph  (1)  of  section  121(a)  (relating  to 
one-time  exclusion  from  sale  of  principal  residence  by  an  indi- 
vidual who  has  attained  age  55)  is  amended  to  read  as  follows: 

"(1)(A)  the  taxpayer  has  attained  the  age  of  55  before  the  date 
of  such  sale  or  exchange,  or  (B)  the  taxpayer  is  permanently  and 
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totally  disabled  (as  defined  in  section  22(e)(3))  as  of  such  date, 
and". 

(2)  Conforming  amendment. — Paragraph  (1)  of  section 
121(d)  is  amended  by  striking  "the  age,  holding,  and  use  re- 
quirements" and  inserting  "the  requirements". 

(b)  Indexation  of  Dollar  Limit. — Subsection  (b)  of  section  121 
(relating  to  limitations)  is  amended  by  adding  at  the  end  thereof  the 
following  new  paragraph: 

"(4)  Cost-of-living  adjustments.— In  the  case  of  a  sale  or 
exchange  in  a  calendar  year  beginning  after  1991 — 

"(A)  the  $125,000  amount  set  forth  in  paragraph  (1)  shall 
be  increased  by  an  amount  equal  to  such  dollar  amount 
multiplied  by  the  cost-of-living  adjustment  determined 
under  section  1(f)(3)  for  such  calendar  year  by  substituting 
'calendar  year  1990'  for  'calendar  year  199V  in  subpara- 
graph (B)  thereof,  and 

"(B)  the  $62,500  amount  set  forth  in  paragraph  (1)  shall 
be  increased  by  V2  of  the  increase  determined  under  sub- 
paragraph (A). 

If  any  increase  determined  under  subparagraph  (A)  is  not  a 
multiple  of  $100,  such  increase  shall  be  rounded  to  the  nearest 
multiple  of  $100." 

(c)  Treatment  of  Farmland  Sold  With  Residence. — Subsection 
(d)  of  section  121  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  paragraph: 

"(10)  Treatment  of  farmland  sold  with  residence. — If— 
"(A)  a  parcel  of  farmland  on  which  is  located  a  residence 
with  respect  to  which  the  taxpayer  meets  the  holding  and 
use  requirements  of  subsection  (a)  is  sold  with  such  resi- 
dence, 

"(B)  the  taxpayer  meets  the  holding  requirements  of  sub- 
section (a)  with  respect  to  such  farmland,  and 

"(C)  the  taxpayer  meets  requirements  simMar  to  the  re- 
quirements of  section  2032A(b)(l)(C)  with  respect  to  such 
farmland, 

notwithstanding  paragraph  (5),  the  taxpayer  shall  be  treated  as 
meeting  the  use  requirements  of  subsection  (a)  with  respect  to  so 
much  of  such  parcel  as  does  not  exceed  160  acres.  " 

(d)  Effective  Date— The  amendments  made  by  this  section 
shall  apply  to  sales  or  exchanges  after  December  31,  1991. 

SEC.  1006.  TREATMENT  OF  EMPLOYER-PROVIDED  TRANSPORTATION  BENE- 
FITS. 

(a)  Exclusion— Subsection  (a)  of  section  132  (relating  to  exclusion 
of  certain  fringe  benefits)  is  amended  by  striking  "or"  at  the  end  of 
paragraph  (3),  by  striking  the  period  at  the  end  of  paragraph  (4)  and 
inserting  ",  or",  and  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(5)  qualified  transportation  fringe.  " 

(b)  Qualified  Transportation  Fringe.— Section  132  is  amended 
by  redesignating  subsections  (f),  (g),  (h),  (i),  (j),  and  (k)  as  subsections 
(g),  (h),  (i),  (j),  (k),  and  (I),  respectively,  and  by  inserting  after  subsec- 
tion (e)  the  following  new  subsection: 

"(f)  Qualified  Transportation  Fringe.— 
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"(1)  In  general. — For  purposes  of  this  section,  the  term 
'qualified  transportation  fringe'  means  any  of  the  following  pro- 
vided by  an  employer  to  an  employee: 

"(A)  Transportation  in  a  commuter  highway  vehicle  if 
such  transportation  is  in  connection  with  travel  between 
the  employee  s  residence  and  place  of  employment. 
"(B)  Any  transit  pass. 
"(C)  Qualified  parking. 
"(2)  Limitation  on  exclusion. —The  amount  of  the  fringe 
benefits  which  are  provided  by  an  employer  to  any  employee 
and  which  may  be  excluded  from  gross  income  under  subsection 
(a)(5)  shall  not  exceed — 

"(A)  $60  per  month  in  the  case  of  the  aggregate  of  the 
benefits  described  in  subparagraphs  (A)  and  (B)  of  para- 
graph (1),  and 

"(B)  $160  per  month  in  the  case  of  qualified  parking. 
"(3)  Benefit  not  in  lieu  of  compensation. — Subsection 
(a)(5)  shall  not  apply  to  any  qualified  transportation  fringe 
unless  such  benefit  is  provided  in  addition  to  (and  not  in  lieu 
of)  any  compensation  otherwise  payable  to  the  employee. 
"(4)  Definitions. — For  purposes  of  this  subsection — 

"(A)  Transit  pass. — The  term  'transit  pass'  means  any 
pass,  token,  farecard,  voucher,  or  similar  item  entitling  a 
person  to  transportation  (or  transportation  at  a  reduced 
price)  if  such  transportation  is — 

"(i)  on  mass  transit  facilities  (whether  or  not  publicly 
owned),  or 

"(ii)  provided  by  any  person  in  the  business  of  trans- 
porting persons  for  compensation  or  hire  if  such  trans- 
portation is  provided  in  a  vehicle  meeting  the  require- 
ments of  subparagraph  (B)(i). 
"(B)  Commuter  highway  vehicle. — The  term  'commuter 
highway  vehicle*  means  any  highway  vehicle — 

"(i)  the  seating  capacity  of  which  is  at  least  6  adults 
(not  including  the  driver),  and 

"(ii)  at  least  80  percent  of  the  mileage  use  of  which 
can  reasonably  be  expected  to  be — 

"(I)  for  purposes  of  transporting  employees  in 
connection  with  travel  between  their  residences 
and  their  place  of  employment,  and 

"(II)  on  trips  during  which  the  number  of  em- 
ployees transported  for  such  purposes  is  at  least  V2 
of  the  adult  seating  capacity  of  such  vehicle  (not 
including  the  driver). 
"(C)  Qualified  parking. — The  term  'qualified  parking' 
means  parking  provided  to  an  employee  on  or  near  the  busi- 
ness premises  of  the  employer  or  on  or  near  a  location  from 
which  the  employee  commutes  to  work  by  transportation  de- 
scribed in  subparagraph  (A),  in  a  commuter  highway  vehi- 
cle, or  by  carpool. 

"(D)  Transportation  provided  by  employer. — Trans- 
portation referred  to  in  paragraph  (1)(A)  shall  be  considered 
to  be  provided  by  an  employer  if  such  transportation  is  fur- 
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nished  in  a  commuter  highway  vehicle  operated  by  or  for 
the  employer. 

"(E)  Employee. — For  purposes  of  this  subsection,  the 
term  'employee'  does  not  include  an  individual  who  is  an 
employee  within  the  meaning  of  section  401(c)(1). 
"(5)  Inflation  adjustment. — In  the  case  of  any  taxable  year 
beginning  in  a  calendar  year  after  1992,  the  dollar  amounts 
contained  in  paragraph  (2)(A)  and  (B)  shall  be  increased  by  an 
amount  equal  to — 

"(A)  such  dollar  amount,  multiplied  by 
(B)  the  cost-of-living  adjustment  determined  under  sec- 
tion 1(f)(3)  for  the  calendar  year  in  which  the  taxable  year 
begins. 

If  any  increase  determined  under  the  preceding  sentence  is  not  a 
multiple  of  $1,  such  increase  shall  be  rounded  to  the  next 
lowest  multiple  of  $1. 

(6)  Coordination  with  other  provisions. — For  purposes  of 
this  section,  the  terms  'working  condition  fringe'  and  'de  mini- 
mis fringe' shall  not  include  any  qualified  transportation  fringe 
(determined  without  regard  to  paragraph  (2)).  " 

(c)  Conforming  Amendment. —Subsection  (i)  of  section  132  (as  re- 
lesignated  by  subsection  (b))  is  amended  by  striking  paragraph  (4) 
ind  redesignating  the  following  paragraphs  accordingly. 

(d)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  benefits  provided  after  December  31,  1991. 

(2)  Parking  limit.— The  limitation  of  subparagraph  (B)  of 
section  132(f)(2)  of  the  Internal  Revenue  Code  of  1986  (as 
amended  by  this  section)  shall  only  apply  to  benefits  provided 
for  months  beginning  after  the  date  of  the  enactment  of  this 
Act. 

TITLE  II— PROMOTION  OF  LONG-TERM 
ECONOMIC  GROWTH 


Subtitle  A — Increased  Savings 
PART  I— RETIREMENT  SAVINGS  INCENTIVES 
Subpart  A — Restoration  of  IRA  Deduction 

mC.  2001.  RESTORATION  OF  IRA  DEDUCTION. 

(a)  In  General.— Section  219  (relating  to  deduction  for  retirement 
avings)  is  amended  by  striking  subsection  (g)  and  by  redesignating 
subsection  (h)  as  subsection  (g). 

(b)  Technical  and  Conforming  Amendments. — 

(1)  Subsection  (f)  of  section  219  is  amended  by  striking  para- 
graph (7). 

(2)  Paragraph  (5)  of  section  408(d)  is  amended  by  striking  the 
last  sentence. 

(3)  Section  408(o)  is  amended  by  adding  at  the  end  thereof  the 
following  new  paragraph: 


18 


"(5)  Termination.— This  subsection  shall  not  apply  to  any 
designated  nondeductible  contribution  for  any  taxable  year  be- 
ginning after  December  31,  1992. " 

(4)  Subsection  (b)  of  section  4973  is  amended  by  striking  the 
last  sentence. 

(c)  Effective  Date.— The  amendments  made\  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1992. 

SEC.  2002.  INFLATION  ADJUSTMENT  FOR  DEDUCTIBLE  AMOUNT. 

(a)  In  General.— Section  219,  as  amended  by  section  2001,  is 
amended  by  redesignating  subsection  (g)  as  subsection  (h)  and  by  in- 
serting after  subsection  (f)  the  following  new  subsection: 

"(g)  Cost-Of-Living  Adjustments.— 

"(1)  In  general. — If  the  cost-of-living  amount  for  any  calen- 
dar year  is  equal  to  or  greater  than  $500,  then  each  applicable 
dollar  amount  (as  previously  adjusted  under  this  subsection)  for 
any  taxable  year  beginning  in  any  subsequent  calendar  year 
shall  be  increased  by  $500. 

"(2)  Cost-of-living  amount. — The  cost-of-living  amount  for 
any  calendar  year  is  the  excess  (if  any)  of— 

"(A)  $2,000,  increased  by  the  cost-of-living  adjustment  for 
such  calendar  year,  over 

"(B)  the  applicable  dollar  amount  in  effect  under  subsec- 
tion (b)(1)(A)  for  taxable  years  beginning  in  such  calendar 
year. 

"(3)  Cost-of-living  adjustment. — For  purposes  of  this  sub- 
section— 

"(A)  In  general. — The  cost-of-living  adjustment  for  any 
calendar  year  is  the  percentage  (if  any)  by  which — 
"(i)  the  CPI  for  such  calendar  year,  exceeds 
"(ii)  the  CPI  for  1991.  : 
"(B)  CPI  for  any  calendar  year. — The  CPI  for  any  cal- 
endar year  shall  be  determined  in  the  same  manner  as 
under  section  1(f)(4)- 
"(4)  Applicable  dollar  amount. — For  purposes  of  this  sub- 
section, the  term  'applicable  dollar  amount9  means  the  dollar 
amount  in  effect  under  any  of  the  following  provisions: 
"(A)  Subsection  (b)(1)(A). 
"(B)  Subsection  (c)(2)(A)(i). 
"(C)  The  last  sentence  of  subsection  (c)(2). " 

(b)  Conforming  Amendments.— 

(1)  Section  408(a)(1)  is  amended  by  striking  "in  excess  of 
$2,000  on  behalf  of  any  individual"  and  inserting  "on  behalf  of 
any  individual  in  excess  of  the  amount  in  effect  for  such  tax- 
able year  under  section  219(b)(1)(A)". 

(2)  Section  408(b)(2)(B)  is  amended  by  striking  "$2,000"  and 
inserting  "the  dollar  amount  in  effect  under  section 
219(b)(1)(A)". 

(3)  Section  408Q)  is  amended  by  striking  "$2,000". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1992. 
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SEC.  2003.  COORDINATION  OF  IRA  DEDUCTION  LIMIT  WITH  ELECTIVE  DE- 
FERRAL LIMIT. 

(a)  In  General. — Section  219(b)  (relating  to  maximum  amount  of 
deduction)  is  amended  by  adding  at  the  end  thereof  the  following 
new  paragraph: 

"(4)  Coordination  with  elective  deferral  limit.— The 
amount  determined  under  paragraph  (1)  or  subsection  (c)(2) 
with  respect  to  any  individual  for  any  taxable  year  shall  not 
exceed  the  excess  (if  any)  of— 

"(A)  the  maximum  amount  of  elective  deferrals  of  the  in- 
dividual which  are  excludable  from  gross  income  for  the 
taxable  year  under  section  402(g)(1),  over 
"(B)  the  amount  so  excluded.  " 

(b)  Conforming  Amendment. — Section  219(c)  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(3)  Cross  reference. — 

"For  reduction  in  paragraph  (2)  amount,  see  subsection  (b)(4)." 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1992. 

Subpart  B — Nondeductible  Tax-Free  IRAs 

SEC.  2011.  ESTABLISHMENT  OF  NONDEDUCTIBLE  TAX-FREE  INDIVIDUAL 
RETIREMENT  A  CCOUNTS. 

(a)  In  General. — Subpart  A  of  part  I  of  subchapter  D  of  chapter 
1  (relating  to  pension,  profit-sharing,  stock  bonus  plans,  etc.)  is 
amended  by  inserting  after  section  408  the  following  new  section: 
"SEC.  408 A.  SPECIAL  INDIVIDUAL  RETIREMENT  ACCOUNTS. 

u(a)  General  Rule. — Except  as  provided  in  this  section,  a  special 
individual  retirement  account  shall  be  treated  for  purposes  of  this 
title  in  the  same  manner  as  an  individual  retirement  plan. 

"(b)  Special  Individual  Retirement  Account. — For  purposes  of 
this  title,  the  term  special  individual  retirement  account'  means  an 
individual  retirement  plan  which  is  designated  at  the  time  of  estab- 
lishment of  the  plan  as  a  special  individual  retirement  account. 
"(c)  Treatment  of  Contributions. — 

"(1)  No  deduction  allowed. — No  deduction  shall  be  allowed 
under  section  219  for  a  contribution  to  a  special  individual  re- 
tirement account. 

"(2)  Contribution  limit.— The  aggregate  amount  of  contribu- 
tions for  any  taxable  year  to  all  special  individual  retirement 
accounts  maintained  for  the  benefit  of  an  individual  shall  not 
exceed  the  excess  (if  any)  of— 

"(A)  the  maximum  amount  allowable  as  a  deduction 
under  section  219  with  respect  to  such  individual  for  such 
taxable  year,  over 

"(B)  the  amount  so  allowed. 
"(3)  Special  rules  for  qualified  transfers. — 

"(A)  In  general. — No  rollover  contribution  may  be  made 
to  a  special  individual  retirement  account  unless  it  is  a 
qualified  transfer. 
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"(B)  Limit  not  to  apply.— The  limitation  under  para- 
graph (2)  shall  not  apply  to  a  qualified  transfer  to  a  special 
individual  retirement  account 
Yd)  Tax  Treatment  of  Distributions. — 

"(1)  In  general. — Except  as  provided  in  this  subsection,  any 
amount  paid  or  distributed  out  of  a  special  individual  retire- 
ment account  shall  not  be  included  in  the  gross  income  of  the 
distributee. 

"(2)  Exception  for  earnings  on  contributions  held  less 
than  5  years. — 

"(A)  In  general. — Any  amount  distributed  out  of  a  spe- 
cial individual  retirement  account  which  consists  of  earn- 
ings allocable  to  contributions  made  to  the  account  during 
the  5-year  period  ending  on  the  day  before  such  distribution 
shall  be  included  in  the  gross  income  of  the  distributee  for 
the  taxable  year  in  which  the  distribution  occurs. 
"(B)  Ordering  rule. — 

"(i)  First-in,  first-out  rule. — Distributions  from  a 
special  individual  retirement  account  shall  be  treated 
as  having  been  made — 

"(I)  first  from  the  earliest  contribution  (and 
earnings  allocable  thereto)  remaining  in  the  ac- 
count at  the  time  of  the  distribution,  and 

"(II)  then  from  other  contributions  (and  earnings 
allocable  thereto)  in  the  order  in  which  made, 
"(ii)  Allocations  between  contributions  and 
earnings. — Any  portion  of  a  distribution  allocated  to 
a  contribution  (and  earnings  allocable  thereto)  shall  be 
treated  as  allocated  first  to  the  earnings  and  then  to 
the  contribution. 

"(Hi)  Allocation  of  earnings. — Earnings  shall  be 
allocated  to  a  contribution  in  such  manner  as  the  Sec- 
retary may  by  regulations  prescribe. 

"(iv)  Contributions  in  same  year. — Under  regula- 
tions, all  contributions  made  during  the  same  taxable 
year  may  be  treated  as  1  contribution  for  purposes  of 
this  subparagraph. 
"(C)  Cross  reference. — 

"For  additional  tax  for  early  withdrawal,  see  section  72(t). 

"(3)  Qualified  transfer. — 

"(A)  In  general. — Paragraph  (2)  shall  not  apply  to  any 
distribution  which  is  transferred  in  a  qualified  transfer  to 
another  special  individual  retirement  account. 

"(B)  Contribution  period. — For  purposes  of  paragraph 
(2),  the  special  individual  retirement  account  to  which  any 
contributions  are  transferred  shall  be  treated  as  having  I 
held  such  contributions  during  any  period  such  contribu- 
tions  were  held  (or  are  treated  as  held  under  this  subpara- 
graph) by  the  special  individual  retirement  account  from 
which  transferred. 
"(4)  Special  rules  relating  to  certain  transfers.— 

"(A)  In  general. — Notwithstanding  any  other  provision 
of  law,  in  the  case  of  a  qualified  transfer  to  a  special  indi- 
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vidual  retirement  account  from  an  individual  retirement 
plan  which  is  not  a  special  individual  retirement  account — 
"(i)  there  shall  be  included  in  gross  income  any 
amount  which,  but  for  the  qualified  transfer,  would  be 
includible  in  gross  income,  but 

"(ii)  section  72(t)  shall  not  apply  to  such  amount 
"(B)  Time  for  inclusion. — In  the  case  of  any  qualified 
transfer  which  occurs  before  January  1,  1994,  any  amount 
includible  in  gross  income  under  subparagraph  (A)  with  re- 
spect to  such  contribution  shall  be  includible  ratably  over 
the  J^-taxable  year  period  beginning  in  the  taxable  year  in 
which  the  amount  was  paid  or  distributed  out  of  the  indi- 
vidual retirement  plan. 
"(e)  Qualified  Transfer. — For  purposes  of  this  section,  the  term 
'qualified  transfer'  means  a  transfer  to  a  special  individual  retire- 
ment account  from  another  such  account  or  from  an  individual  re- 
tirement plan  but  only  if  such  transfer  meets  the  requirements  of 
section  408(dX3)." 

(b)  Early  Withdrawal  Penalty. — Section  72(t),  as  amended  by 
section  2021,  is  amended  by  adding  at  the  end  thereof  the  following 
new  paragraph: 

"(7)  Rules  relating  to  special  individual  retirement  ac- 
counts.— In  the  case  of  a  special  individual  retirement  account 
under  section  408 A — 

"(A)  this  subsection  shall  only  apply  to  distributions  out 
of  such  account  which  consist  of  earnings  allocable  to  con- 
tributions made  to  the  account  during  the  5-year  period 
ending  on  the  day  before  such  distribution,  and 

"(B)  paragraph  (2)(A)(i)  shall  not  apply  to  any  distribu- 
tion described  in  subparagraph  (A). " 

(c)  Excess  Contributions— Section  4973(b)  is  amended  by 
adding  at  the  end  thereof  the  following  new  sentence:  "For  purposes 
of  paragraphs  (1)(B)  and  (2)(C),  the  amount  allowable  as  a  deduction 
under  section  219  shall  be  computed  without  regard  to  section 
408A. " 

(d)  Conforming  Amendment. — The  table  of  sections  for  subpart 
A  of  part  I  of  subchapter  D  of  chapter  1  is  amended  by  inserting 
after  the  item  relating  to  section  408  the  following  new  item: 

"Sec.  408A.  Special  individual  retirement  accounts. " 

(e)  Effective  Dates. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1992. 

(2)  Qualified  transfers  in  1992.— The  amendments  made  by 
this  section  shall  apply  to  any  qualified  transfer  during  any 
taxable  year  beginning  in  1992. 

PART  II— PENALTY-FREE  DISTRIBUTIONS 

SEC  2021.  PENALTY-FREE  WITHDRAWALS  FOR  FIRST  HOME  PURCHASE, 
HIGHER  EDUCATION  EXPENSES,  MEDICAL  expenses,  AND  EX- 
PENSES of  unemployed  individuals. 
(a)  First  Home  Purchase.— 
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(1)  In  general.— Paragraph  (2)  of  section  72(t)  (relating  to  ex- 
ceptions to  10-percent  additional  tax  on  early  distributions  from 
qualified  retirement  plans)  is  amended  by  adding  after  subpara- 
graph (C)  the  following  new  subparagraph: 

"(D)  Distribution  from  individual  retirement  plan 
for  first  home  purchase. — A  distribution  to  an  individ- 
ual from  an  individual  retirement  plan  with  respect  to 
which  the  requirements  of  paragraph  (6)  are  met. " 

(2)  Definitions. — Subsection  (t)  of  section  72  is  amended  by 
adding  after  paragraph  (5)  the  following  new  paragraph: 

"(6)  Requirements  applicable  to  first  home  purchase  dis- 
tribution.— For  purposes  of  paragraph  (2)(D) — 

"(A)  In  general. — The  requirements  of  this  paragraph 
are  met  with  respect  to  a  distribution  if  the  distribution 
meets  the  requirements  of  clauses  (i),  (ii),  and  (Hi). 

"(i)  Dollar  limit. — A  distribution  meets  the  require- 
ments of  this  clause  to  the  extent  that  the  amount  of 
the  distribution  does  not  exceed  the  excess  (if  any)  of— 
"(I)  $10,000,  over 

(II)  the  sum  of  the  distributions  to  which  para- 
graph (2)(D)  previously  applied  with  respect  to  the 
residence  (whether  or  not  such  distributions  were 
from  the  individual  retirement  plan  of  the  owner). 
"(W  Use  of  distribution. — A  distribution  meets  the 
requirements  of  this  clause  if  the  distribution — 

"(I)  is  made  to  or  on  behalf  of  a  qualified  first 
home  purchaser,  and 

"(II)  is  applied  within  60  days  of  the  date  of  dis- 
tribution to  the  purchase  or  construction  of  a  prin- 
cipal residence  of  such  purchaser. 
"(Hi)  Eligible  plans. — A  distribution  meets  the  re- 
quirements of  this  clause  if  the  distribution  is  not 
made  from  an  individual  retirement  plan — 

"(I)  which  is  an  inherited  individual  retirement 
plan  (within  the  meaning  of  section 
408(d)(3)(C)(ii)),  or 

(II)  any  part  of  the  contributions  to  which  were 
excludable   from    income   under  section  402(c), 
403(a)(4X  or  403(b)(8). 
"(B)  Qualified  first  home  purchaser. — For  purposes  of 
this  paragraph,  the  term  'qualified  first  home  purchaser1 
means  the  individual  who  is  the  owner  of  the  individual 
retirement  plan,  the  spouse  of  such  owner,  or  the  child  (as 
defined  in  section  151(c)(3))  or  grandchild  of  such  owner, 
but  only  if— 

"(i)  such  individual  (and,  if  married,  such  individ- 
ual's spouse)  had  no  present  ownership  interest  in  a 
residence  at  any  time  within  the  36-month  period 
ending  on  the  date  on  which  the  distribution  is  applied 
pursuant  to  subparagraph  (A)(ii),  and 

"(ii)  subsection  (h)  or  (k)  of  section  1034  did  not  sus- 
pend the  running  of  any  period  of  time  specified  in  sec- 
tion 1034  with  respect  to  such  individual  on  the  day 
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before  the  date  the  distribution  is  applied  pursuant  to 
subparagraph  (A)(ii). 
"(C)  Special  rule  where  delay  in  acquisition. — If  any 
distribution  from  an  individual  retirement  plan  fails  to 
meet  the  requirements  of  subparagraph  (A)  solely  by  reason 
of  a  delay  or  cancellation  of  the  purchase  or  construction  of 
the  residence,  the  amount  of  the  distribution  may  be  con- 
tributed to  an  individual  retirement  plan  as  provided  in 
section  408(d)(3)(A)(i)  (determined  by  substituting  '120  days' 
for  '60  days '  in  such  section),  except  that — 

(i)  section  408(d)(3)(B)  shall  not  be  applied  to  such 
contribution,  and 

"(ii)  such  amount  shall  not  be  taken  into  account — 
"(I)  in  determining  whether  section  408(d)(3)(A)(i) 
applies  to  any  other  amount,  or 

"(II)  for  purposes  of  subclause  (II)  of  subpara- 
graph (A)(i). 

"(D)  Principal  residence. — For  purposes  of  this  para- 
graph, the  term  'principal  residence'  has  the  meaning  given 
such  term  by  section  1034. 

"(E)  Owner. — For  purposes  of  this  paragraph,  the  term 
'owner'  means,  with  respect  to  any  individual  retirement 
plan,  the  individual  with  respect  to  whom  such  plan  was 
established. " 

(b)  Educational  Expenses. — Paragraph  (2)  of  section  72(t)  is 
amended  by  adding  after  subparagraph  (D)  the  following  new  sub- 
paragraph: 

"(E)  Distribution  from  individual  retirement  plan 
for  higher  education  expenses. — A  distribution  from  an 
individual  retirement  plan  (other  than  a  plan  referred  to  in 
subclause  (I)  or  (II)  of  paragraph  (6)(A)(iii))  to  the  owner  of 
such  plan  if  such  distribution  is  used  within  60  days  of  the 
date  of  the  distribution  to  pay  qualified  tuition  and  related 
expenses  (as  defined  in  section  117(b))  of  the  owner,  the 
owner's  spouse,  or  the  child  (as  defined  in  section  151(c)(3)) 
or  grandchild  of  the  owner,  except  that  such  expenses 
shall — 

"(i)  be  reduced  by  any  amount  excluded  from  gross 
income  under  section  135  by  reason  of  such  expenses, 
and 

"(ii)  include  any  reasonable  living  expenses  while 
away  from  home. " 

(c)  Medical  Expenses.— 

(1)  In  general.— Subparagraph  (A)  of  section  72(t)(3)  is 
amended  by  striking  "  (B),". 

(2)  Certain  lineal  descendants  and  ancestors  treated  as 
dependents. — Subparagraph  (B)  of  section  72(t)(2)  is  amended 
by  striking  "medical  care"  and  all  that  follows  and  inserting 
"medical  care  determined — 

"(i)  without  regard  to  whether  the  employee  itemizes 
deductions  for  such  taxable  year,  and 

"(ii)  by  treating  such  employee's  dependents  as  in- 
cluding— 
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"(I)  all  children  and  grandchildren  of  the  em- 
ployee or  such  employee 's  spouse,  and 

"(II)  all  ancestors  of  the  employee  or  such  em- 
ployee's spouse. " 
(3)  Conforming  amendment. — Subparagraph  (B)  of  section 
72(t)(2)  is  amended  by  striking  "or  (C)"  and  inserting  "  (C),  (D), 
or  (E)". 

(d)  Penalty-Free  Distributions  for  Certain  Unemployed  In- 
dividuals.— Paragraph  (2)  of  section  72(t)  is  amended  by  adding  at 
the  end  thereof  the  following  new  subparagraph: 

"(F)  Distributions  to  unemployed  individuals.— A 
distribution  from  an  individual  retirement  plan  (other 
than  a  plan  referred  to  in  subclause  (I)  or  (II)  of  paragraph 
(6)(A)(iii))  to  an  individual  after  separation  from  employ- 
ment, if— 

"(i)  such  individual  has  received  unemployment  com- 
pensation for  12  consecutive  weeks  under  any  Federal 
or  State  unemployment  compensation  law  by  reason  of 
such  separation,  and 

"(ii)  such  distributions  are  made  during  any  taxable 
year  during  which  such  unemployment  compensation  is 
paid  or  the  succeeding  taxable  year.  " 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  payments  and  distributions  on  and  after  February  1,  1992. 

SEC.  2022.  CONTRIBUTIONS  MUST  BE  HELD  AT  LEAST  5  YEARS  IN  CERTAIN 
CASES. 

(a)  In  General. — Section  72(t),  as  amended  by  section  2011(b),  is 
amended  by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(8)  Certain  contributions  must  be  held  5  years. — 

"(A)  In  general. — Paragraph  (2)(A)(i)  shall  not  apply  to 
any  amount  distributed  out  of  an  individual  retirement 
plan  (other  than  a  special  individual  retirement  account) 
which  is  allocable  to  contributions  made  to  the  plan  during 
the  5-year  period  ending  on  the  date  of  such  distribution 
(and  earnings  on  such  contributions). 

"(B)  Ordering  rule. — For  purposes  of  this  paragraph, 
distributions  shall  be  treated  as  having  been  made — 

"(i)  first  from  the  earliest  contribution  (and  earnings 
allocable  thereto)  remaining  in  the  account  at  the  time 
of  the  distribution,  and 

"(ii)  then  from  other  contributions  (and  earnings  al- 
locable thereto)  in  the  order  in  which  made. 
Earnings  shall   be  allocated   to  contributions   in  such 
manner  as  the  Secretary  may  prescribe. 

"(C)  Special  accounts. — For  rules  applicable  to  special 
individual  retirement  accounts  under  section  408A,  see 
paragraph  (7)." 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  contributions  (and  earnings  allocable  thereto)  which  are 
made  after  December  SI,  1992. 
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Subtitle  B — Capital  Gain  Provisions 
PART  I— PROGRESSIVE  CAPITAL  GAIN  RATES 


SEC.  2101.  PROGRESSIVE  CAPITAL  GAIN  RATES. 

(a)  In  General.— Section  1(h)  (relating  to  maximum  capital  gains 
rate)  is  amended  to  read  as  follows: 

"(h)  Progressive  Capital  Gains  Rate.— 

"(1)  In  general. — If  a  taxpayer  has  qualified  capital  gain  for 
any  taxable  year,  then  the  tax  imposed  by  this  section  shall  be 
equal  to  the  sum  of— 

"(A)  a  tax  computed  at  the  rates  and  in  the  same  manner 
as  if  this  subsection  had  not  been  enacted  on  taxable 
income  reduced  by  the  amount  of  qualified  capital  gain, 
plus 

"(B)  the  excess  (if  any)  of— 

"(i)  a  tax  computed  under  the  substitute  table  on  tax- 
able income,  over 

"(ii)  a  tax  computed  under  the  substitute  table  on 
taxable  income  reduced  by  the  amount  of  qualified  cap- 
ital gain. 
"(2)  Substitute  tables. — 

"(A)  In  general. — In  the  case  of  any  taxable  year  ending 
after  January  31,  1992,  the  Secretary  shall  prescribe  a  sub- 
stitute table  for  each  of  the  tables  under  subsections  (a),  (b), 
(c),  (d),  and  (e). 

"(B)  Method  of  prescribing  tables. — The  tables  under 
subparagraph  (A)  for  any  taxable  year  shall  be  the  tables  in 
effect  without  regard  to  this  subsection,  adjusted  by — 

"(i)  substituting  the  capital  gain  rates  for  the  rates  of 
tax  contained  therein,  and 

"(ii)  modifying  the  amounts  setting  forth  the  tax  to 
the  extent  necessary  to  reflect  the  adjustments  under 
clause  (i). 

"(C)  Capital  gain  rates. — For  purposes  of  subparagraph 
(B)(i),  the  capital  gain  rates  shall  be  determined  as  follows: 

"If  the  rate  of  tax  is:  The  capital  gain  rate  is: 


"(3)  Qualified  capital  gain. — For  purposes  of  this  subsec- 
tion— 

"(A)  In  general. — The  term  'qualified  capital  gain' 
means  net  capital  gain  determined  without  regard  to  any 
gain  taken  into  account  in  computing  the  exclusion  under 
section  1202  (relating  to  gain  from  sale  of  small  business 
stock). 

"(B)  Transition  rule.— In  the  case  of  any  taxable  year 
beginning  before  February  1,  1992,  and  ending  on  or  after 
such  date,  qualified  capital  gain  shall  be  equal  to  the  lesser 
of- 


15  percent. 
28  percent. 
31  percent. 
36  percent. 


0  percent 
14  percent 
21  percent 
28  percent. 


W  net  capital  gain,  or 
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"(ii)  net  capital  gain  determined  by  taking  into  ac- 
count only  gain  or  loss  properly  taken  into  account  for 
the  portion  of  the  taxable  year  after  January  31,  1992. 
If  the  amount  under  clause  (i)  exceeds  the  amount  under 
clause  (ii)  for  such  taxable  year,  the  rate  of  tax  under  this  \ 
section  shall  not  exceed  28  percent  with  respect  to  such  ' 
excess. 

"(C)  Special  rule  for  pass-thru  entities. — 

"(i)  In  general. — In  applying  subparagraph  (B)  with 

respect  to  any  pass-thru  entity,  the  determination  of 

when  gain  is  properly  taken  into  account  shall  be  made  I 

at  the  entity  level. 

"(ii)  Pass-thru  entity  defined. — For  purposes  of 

clause  (i),  the  term  'pass-thru  entity'  means — 

(I)  a  regulated  investment  company, 

(II)  a  real  estate  investment  trust, 

(III)  an  S  corporation, 

(IV)  a  partnership, 

"(V)  an  estate  or  trust,  and 
"(VI)  a  common  trust  fund. " 

(b)  Treatment  of  Collectibles. — 

(1)  In  general. — Section  1222  is  amended  by  inserting  after 
paragraph  (11)  the  following  new  paragraph: 

"(12)  Special  rule  for  collectibles. — 

"(A)  In  general. — Any  gain  or  loss  from  the  sale  or  ex- 
change of  a  collectible  shall  be  treated  as  a  short-term  cap- 
ital gain  or  loss  (as  the  case  may  be),  without  regard  to  the 
period  such  asset  was  held.  The  preceding  sentence  shall \ 
apply  only  to  the  extent  the  gain  or  loss  is  taken  into  ac-  \ 
count  in  computing  taxable  income. 

"(B)  Treatment  of  certain  sales  of  interest  in  part- 
nership,  etc. — For  purposes  of  subparagraph  (A),  any  gain 
from  the  sale  or  exchange  of  an  interest  in  a  partnership,  S 
corporation,  or  trust  which  is  attributable  to  unrealized  ap- 
preciation  in  the  value  of  collectibles  held  by  such  entity  \ 
shall  be  treated  as  gain  from  the  sale  or  exchange  of  a  col- 
lectible. Rules  similar  to  the  rules  of  section  751(f)  shall 
apply  for  purposes  of  the  preceding  sentence. 

"(C)  Collectible. — For  purposes  of  this  paragraph,  the! 
term  'collectible'  means  any  capital  asset  which  is  a  collect- 
ible (as  defined  in  section  408(m)  without  regard  to  para- 
graph (3)  thereof). " 

(2)  Charitable  deduction  not  affected. — 

(A)  Paragraph  (1)  of  section  170(e)  is  amended  by  adding 
at  the  end  thereof  the  following  new  sentence:  "For  pur- 
poses of  this  paragraph,  section  1222  shall  be  applied  with- 1 
out  regard  to  paragraph  (12)  thereof  (relating  to  special  rule 
for  collectibles). " 

(B)  Clause  (iv)  of  section  170(b)(1)(C)  is  amended  by  insert-  \ 
ing  before  the  period  at  the  end  thereof  the  following:  "and 
section  1222  shall  be  applied  without  regard  to  paragraph 
(12)  thereof  (relating  to  special  rule  for  collectibles)". 

(c)  Effective  Dates.— 
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(1)  In  general. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  ending  after  January  31,  1992. 

(2)  Collectibles. — The  amendments  made  by  subsection  (b) 
shall  apply  to  dispositions  after  January  31,  1992. 

SEC.  2102.  INCREASE  IN  HOLDING  PERIOD  REQUIRED  FOR  LONG-TERM  CAP- 
ITAL GAIN  TREATMENT. 

(a)  In  General.— 

(1)  Capital  gain. — Paragraphs  (1)  and  (3)  of  section  1222  (re- 
lating to  other  terms  relating  to  capital  gains  and  losses)  are 
each  amended  by  striking  "1  year"  and  inserting  "2  years". 

(2)  Capital  losses.— Paragraphs  (2)  and  (4)  of  section  1222 
are  each  amended  by  striking  1  year"  and  inserting  "2  years". 

(b)  Conforming  Amendments. — The  following  provisions  are 
each  amended  by  striking  "1  year"  each  place  it  appears  and  insert- 
ing (i2  years": 

(1)  Section  166(d)(1)(B). 

(2)  Section  422(a)(1). 

(3)  Section  421(a)(1). 

(4)  Section  584(c). 

(5)  Subsections  (a),  (b),  and  (c)  of  section  631. 

(6)  Section  642(c)(3). 

(7)  Paragraphs  (1)  and  (2)  of  section  702(a). 

(8)  Section  818(b)(1). 

(9)  Section  852(b)(3)(B). 

(10)  Section  856(c)(4)(A). 

(11)  Section  857(b)(3)(B). 

(12)  Paragraphs  (11)  and  (12)  of  section  1223. 

(13)  Subsections  (b),  (d),  and  subparagraph  (A)  of  subchapter 
(e)(4)  of  section  1233. 

(14)  Section  1234(b)(1). 

(15)  Section  1235(a). 

(16)  Subsections  (b)  and  (g)(2)(C)  of  section  1248. 

(c)  Technical  Amendments. — 

(1)  Section  7518(g)(3)(B)  is  amended  by  striking  "6  months" 
and  inserting  "2  years". 

(2)  Section  1231  (b)(3)(B)  is  amended  by  striking  "12  months" 
and  inserting  "24  months". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  taxable  years  beginning  after  December  31,  1992. 

SEC.  2103.  RECAPTURE  UNDER  SECTION  1250  OF  TOTAL  AMOUNT  OF  DEPRE- 
CIATION. 

(a)  General  Rule.— Subsections  (a)  and  (b)  of  section  1250  (relat- 
ing to  gain  from  disposition  of  certain  depreciable  realty)  are 
amended  to  read  as  follows: 

"(a)  General  Rule. — Except  as  otherwise  provided  in  this  sec- 
tion, if  section  1250  property  is  disposed  of  the  lesser  of— 

"(1)  the  depreciation  adjustments  in  respect  of  such  property, 

or 

"(2)  the  excess  of— 

"(A)  the  amount  realized  (or,  in  the  case  of  a  disposition 
other  than  sale,  exchange,  or  involuntary  conversion,  the 
fair  market  value  of  such  property),  over 

"(B)  the  adjusted  basis  of  such  property, 
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shall  be  treated  as  gain  which  is  ordinary  income.  Such  gain  shall 
be  recognized  notwithstanding  any  other  provision  of  this  subtitle. 

"(b)  Depreciation  Adjustments. — For  purposes  of  this  section, 
the  term  'depreciation  adjustments '  means,  in  respect  of  any  proper- 
ty, all  adjustments  attributable  to  periods  after  December  31,  1963, 
reflected  in  the  adjusted  basis  of  such  property  on  account  of  deduc- 
tions (whether  in  respect  of  the  same  or  other  property)  allowed  or 
allowable  to  the  taxpayer  or  to  any  other  person  for  exhaustion, 
wear  and  tear,  obsolescence,  or  amortization  (other  than  amortiza- 
tion under  section  168  (as  in  effect  before  its  repeal  by  the  Tax 
Reform  Act  of  1976),  169,  185  (as  in  effect  before  its  repeal  by  the 
Tax  Reform  Act  of  1986),  188  (as  in  effect  before  its  repeal  by  the 
Revenue  Reconciliation  Act  of  1990),  190,  or  193).  For  purposes  of 
the  preceding  sentence,  if  the  taxpayer  can  establish  by  adequate 
records  or  other  sufficient  evidence  that  the  amount  allowed  as  a 
deduction  for  any  period  was  less  than  the  amount  allowable,  the 
amount  taken  into  account  for  such  period  shall  be  the  amount  al- 
lowed. " 

(b)  Maximum  Rate  on  Recapture  Amount. — Section  1  (relating 
to  tax  imposed)  is  amended  by  adding  at  the  end  the  following  new 
section: 

"(i)  Maximum  Rate  of  Tax  on  Section  1250  Recapture 
Amounts. — If  a  taxpayer  has  any  amount  treated  as  ordinary 
income  under  section  1250  for  any  taxable  year,  then  the  tax  im- 
posed by  this  section  shall  not  exceed  the  sum  of— 

"(1)  a  tax  computed  at  the  rates  and  in  the  same  manner  as  if 
this  subsection  had  not  been  enacted  on  the  greater  of— 

"(A)  taxable  income  reduced  by  the  amount  treated  as  or- 
dinary income  under  section  1250,  or 

"(B)  the  amount  of  taxable  income  taxed  at  a  rate  below 
28  percent,  plus 

"(2)  a  tax  of  28  percent  of  the  amount  of  taxable  income  in 
excess  of  the  amount  determined  under  paragraph  (1).  " 

(c)  Limitation  in  Case  of  Installment  Sales. — Subsection  (i)  of 
section  453  is  amended — 

(1)  by  striking  "1250"  the  first  place  it  appears  and  inserting 
"1250  (as  in  effect  on  December  31,  1991)",  and 

(2)  by  striking  "1250"  the  second  place  it  appears  and  insert- 
ing "1250  (as  so  in  effect)". 

(d)  Conforming  Amendments. — 

(1)  Subparagraph  (E)  of  section  1250(d)(4)  is  amended — 

(A)  by  striking  "additional  depreciation"  and  inserting] 
"amount  of  the  depreciation  adjustments",  and 

(B)  by  striking  "Additional  depreciation"  in  the  sub  \ 
paragraph  heading  and  inserting  "Depreciation  adjust- 
ments". 

(2)  Subparagraph  (B)  of  section  1250(d)(6)  is  amended  to  read 
as  follows: 

"(B)  Depreciation  adjustments. — In  respect  of  any 
property  described  in  subparagraph  (A),  the  amount  of  the 
depreciation  adjustments  attributable  to  periods  before  the 
distribution  by  the  partnership  shall  be — 

"(i)  the  amount  of  gain  to  which  subsection  (a)  would 
have  applied  if  such  property  had  been  sold  by  the 
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partnership  immediately  before  the  distribution  at  its 
fair  market  value  at  such  time,  reduced  by 

"(ii)  the  amount  of  such  gain  to  which  section  751(b) 
applied. " 

(3)  Subsection  (d)  of  section  1250  is  amended  by  striking  para- 
graph (10). 

(4)  Section  1250  is  amended  by  striking  subsections  (e)  and  (f) 
and  by  redesignating  subsections  (g)  and  (h)  as  subsections  (e) 
and  (f),  respectively. 

(5)  Paragraph  (4)  of  section  50(c)  is  amended  to  read  as  fol- 
lows: 

"(4)  Recapture  of  reduction. — For  purposes  of  sections  1245 
and  1250,  any  reduction  under  this  subsection  shall  be  treated 
as  a  deduction  allowed  for  depreciation. " 

(6)  Clause  (i)  of  section  267(e)(5)(D)  is  amended  by  striking 
''section  1250(a)(1)(B)"  and  inserting  "section  1250(a)(1)(B)  (as  in 
effect  on  December  31,  1991)". 

(7) (A)  Subsection  (a)  of  section  291  is  amended  by  striking 
paragraph  (1)  and  redesignating  paragraphs  (2),  (3),  (4),  and  (5) 
as  paragraphs  (1),  (2),  (3),  and  (4),  respectively. 

(B)  Subsection  (c)  of  section  291  is  amended  to  read  as  fol- 
lows: 

"(c)  Special  Rule  for  Pollution  Control  Facilities. — Section 
168  shall  apply  with  respect  to  that  portion  of  the  basis  of  any  prop- 
erty not  taken  into  account  under  section  169  by  reason  of  subsection 

mm* 

(C)  Section  291  is  amended  by  striking  subsection  (d)  and  re- 
designating subsection  (e)  as  subsection  (d). 

(D)  Paragraph  (2)  of  section  291(d)  (as  redesignated  by  sub- 
paragraph (C))  is  hereby  repealed. 

(E)  Subparagraph  (A)  of  section  265(b)(3)  is  amended  by  strik- 
ing "291(e)(1)(B)"  and  inserting  "291(d)(1)(B)". 

(F)  Subsection  (c)  of  section  1277  is  amended  by  striking 
"291(e)(lXBXiir  and  inserting  "291(d)(l)(B)(ii)". 

(8)  Subsection  (d)  of  section  1017  is  amended  to  read  as  fol- 
lows: 

"(d)  Recapture  of  Deductions. — For  purposes  of  sections  1245 
and  1250— 

"(1)  any  property  the  basis  of  which  is  reduced  under  this  sec- 
tion and  which  is  neither  section  1245  property  nor  section  1250 
property  shall  be  treated  as  section  1245  property,  and 

"(2)  any  reduction  under  this  section  shall  be  treated  as  a  de- 
duction allowed  for  depreciation. " 

(9)  Paragraph  (5)  of  section  7701(e)  is  amended  by  striking 
"(relating  to  low-income  housing)"  and  inserting  "(as  in  effect 
on  December  31,  1991)". 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  dispositions  after  January  31,  1992,  in  taxable  years  ending 
after  such  date. 
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PART  II— SMALL  BUSINESS  STOCK 

SEC.  2111.  50  PERCENT  EXCLUSION  FOR  GAIN  FROM  CERTAIN  SMALL  BUSI- 
NESS STOCK. 

(a)  General  Rule. — Part  I  of  subchapter  P  of  chapter  1  (relating 
to  capital  gains  and  losses)  is  amended  by  adding  at  the  end  thereof 
the  following  new  section: 

(<SEC.  1202.  50-PERCENT  EXCLUSION  FOR  GAIN  FROM  CERTAIN  SMALL  BUSI- 
NESS STOCK. 

"(a)  General  Rule. — Gross  income  shall  not  include  50  percent 
of  any  gain  from  the  sale  or  exchange  of  qualified  small  business 
stock  held  for  more  than  5  years. 

"(b)  Qualified  Small  Business  Stock. — For  purposes  of  this  sec- 
tion— 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sec- 
tion, the  term  'qualified  small  business  stock 1  means  any  stock 
in  a  corporation  which  is  originally  issued  on  or  after  February 
1,  1992,  if— 

"(A)  as  of  the  date  of  issuance,  such  corporation  is  a 
qualified  small  business,  and 

"(B)  except  as  provided  in  subsections  (d)  and  (e),  such 
stock  is  acquired  by  the  taxpayer  at  its  original  issue  (di- 
rectly or  through  an  underwriter) — 

"(i)  in  exchange  for  money  or  other  property  (not  in- 
cluding stock),  or 

"(ii)  as  compensation  for  services  (other  than  services 
performed  as  an  underwriter  of  such  stock). 
"(2)  Active  business  requirement. — Stock  in  a  corporation 
shall  not  be  treated  as  qualified  small  business  stock  unless, 
during  substantially  all  of  the  taxpayer's  holding  period  for 
such  stock,  such  corporation  meets  the  active  business  require- 
ments of  subsection  (d). 

"(3)  Certain  purchases  by  corporation  of  its  own 
stock. — 

"(A)  In  general. — Stock  issued  by  a  corporation  shall 
not  be  treated  as  qualified  small  business  stock  if  such  cor- 
poration has  purchased  or  purchases  any  of  its  stock  within 
the  2-year  period  beginning  1  year  before  the  date  of  the  is- 
suance of  such  stock. 

"(B)  Exception  where  business  purpose. — Subpara- 
graph (A)  shall  not  apply  where  the  issuing  corporation  es- 
tablishes that  there  was  a  business  purpose  for  the  pur- 
chase of  the  stock  and  such  purchase  is  not  inconsistent 
with  the  purposes  of  this  section. 

"(C)  Members  of  affiliated  group. — For  purposes  of 
this  paragraph,  the  purchase  by  any  corporation  which  is  a 
member  of  the  same  affiliated  group  (within  the  meaning 
of  section  1504)  as  the  issuing  corporation  of  any  stock  in 
any  corporation  which  is  a  member  of  such  group  shall  be 
treated  as  a  purchase  by  the  issuing  corporation  of  its  stock. 
"(c)  Qualified  Small  Business. — For  purposes  of  this  section — 
"(1)  In  general. — The  term  'qualified  small  business'  means 
any  domestic  corporation  if— 
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"(A)  the  aggregate  capitalization  of  such  corporation  (or 
any  predecessor  thereof)  at  all  times  on  or  after  February  1, 
1992,  and  before  the  issuance  did  not  exceed  $100,000,000, 
and 

"(B)  the  aggregate  capitalization  of  such  corporation  im- 
mediately after  the  issuance  (determined  by  taking  into  ac- 
count amounts  to  be  received  in  the  issuance)  does  not 
exceed  $100,000,000. 
"(2)  Aggregate  capitalization— For  purposes  of  paragraph 
(1),  the  term  'aggregate  capitalization '  means  the  excess  of— 

"(A)  the  amount  of  cash  and  the  aggregate  adjusted  bases 
of  other  property  held  by  the  corporation,  over 

"(B)  the  aggregate  amount  of  the  short-term  indebtedness 
of  the  corporation. 
For  purposes  of  the  preceding  sentence,  the  term  'short-term  in- 
debtedness 1  means  any  indebtedness  which,  when  incurred,  did 
not  have  a  term  in  excess  of  1  year. 

"(3)  Look-thru  in  case  of  subsidiaries. — In  determining 
whether  a  corporation  meets  the  requirements  of  this  subsec- 
tion— 

"(A)  stock  and  debt  of  any  subsidiary  (as  defined  in  sub- 
section (d)(4)(C))  held  by  such  corporation  shall  be  disre- 
garded, and 

"(B)  such  corporation  shall  be  treated  as  holding  its  rata- 
ble share  of  the  assets  of  such  subsidiary  and  as  being 
liable  for  its  ratable  share  of  the  indebtedness  of  such  sub- 
sidiary. 

"(d)  Active  Business  Requirement. — For  purposes  of  this  sec- 
tion— 

"(1)  In  general. — For  purposes  of  subsection  (b)(2),  the  re- 
quirements of  this  subsection  are  met  for  any  period  if  during 
such  period — 

"(A)  the  corporation  is  engaged  in  the  active  conduct  of  a 
trade  or  business, 

"(B)  substantially  all  of  the  assets  of  such  corporation  are 
used  in  the  active  conduct  of  a  trade  or  business,  and 
"(C)  such  corporation  is  an  eligible  corporation. 
"(2)  Special  rule  for  certain  activities. — For  purposes  of 
paragraph  (1),  if  in  connection  with  any  future  trade  or  busi- 
ness, a  corporation  is  engaged  in — 

"(A)  start-up  activities  described  in  section  195(c)(1)(A), 
"(B)  activities  resulting  in  the  payment  or  incurring  of 
expenditures  which  may  be  treated  as  research  and  experi- 
mental expenditures  under  section  174,  or 

"(C)  activities  with  respect  to  in-house  research  expenses 
described  in  section  41(b)(4), 
such  corporation  shall  be  treated  with  respect  to  such  activities 
as  engaged  in  (and  assets  used  in  such  activities  shall  be  treat- 
ed as  used  in)  the  active  conduct  of  a  trade  or  business.  Any  de- 
termination under  this  paragraph  shall  be  made  without 
regard  to  whether  a  corporation  has  any  gross  income  from  such 
activities  at  the  time  of  the  determination. 
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"(3)  Eligible  corporation. — For  purposes  of  this  subsec- 
tion— 

"(A)  In  general. — The  term  'eligible  corporation'  means 
any  domestic  corporation;  except  that  such  term  shall  not 
include — 

"(i)  any  corporation  predominantly  engaged  in  a  dis- 
qualified business, 

"(ii)  any  corporation  the  principal  activity  of  which 
is  the  performance  of  personal  services, 

u(iii)  a  DISC, 

"(iv)  a  corporation  with  respect  to  which  an  election 
under  936  is  in  effect, 

"(v)  any  regulated  investment  company,  real  estate 
investment  trust,  or  REMIC, 

"(vi)  any  cooperative,  and 

"(vii)  in  the  case  of  a  corporate  shareholder,  any  cor- 
poration which  at  any  time  was  a  subsidiary  (as  de- 
fined in  paragraph  (4)(C))  of  such  corporate  share- 
holder. 

"(B)  Disqualified  business. — The  term  'disqualified 
business '  means — 

"(i)  any  banking,  insurance,  financing,  or  similar 
business, 

"(ii)  any  farming  business  (other  than  the  business  of 
raising  or  harvesting  trees), 

"(Hi)  any  business  involving  the  production  or  extrac- 
tion of  products  of  a  character  with  respect  to  which  a 
deduction  is  allowable  under  section  613  or  613A,  and 
"(iv)  any  business  of  operating  a  hotel,  motel,  or  res- 
taurant or  similar  business. 
"(4)  Stock  in  other  corporations. — 

"(A)  Look-thru  in  case  of  subsidiaries. — For  purposes 
of  this  subsection,  stock  and  debt  in  any  subsidiary  corpora- 
tion shall  be  disregarded  and  the  parent  corporation  shall 
be  deemed  to  own  its  ratable  share  of  the  subsidiary's 
assets,  and  to  conduct  its  ratable  share  of  the  subsidiary's 
activities. 

"(B)  Portfolio  stock  or  securities. — A  corporation 
shall  be  treated  as  failing  to  meet  the  requirements  of  para- 
graph (1)  for  any  period  during  which  more  than  10  percent 
of  the  value  of  its  assets  (in  excess  of  liabilities)  consist  of 
stock  or  securities  in  other  corporations  which  are  not  sub- 
sidiaries of  such  corporation  (other  than  assets  described  in 
paragraph  (5)). 

"(C)  Subsidiary. — For  purposes  of  this  paragraph,  a  cor- 
poration shall  be  considered  a  subsidiary  if  the  parent 
owns  more  than  50  percent  of  the  combined  voting  power  of 
all  classes  of  stock  entitled  to  vote,  or  more  than  50  percent 
in  value  of  all  outstanding  stock,  of  such  corporation. 
"(5)  Working  capital. — For  purposes  of  paragraph  (1)(B),  any 
assets  which — 

"(A)  are  held  for  investment,  and 

"(B)  are  to  be  used  to  finance  future  research  and  experi- 
mentation or  working  capital  needs  of  the  corporation, 
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shall  be  treated  as  used  in  the  active  conduct  of  a  trade  or  busi- 
ness. 

"(6)  Maximum  real  estate  holdings. — A  corporation  shall 
not  be  treated  as  meeting  the  requirements  of  paragraph  (1)  for 
any  period  during  which  more  than  10  percent  of  the  total 
value  of  its  assets  is  real  property  which  is  not  used  in  the 
active  conduct  of  a  trade  or  business.  For  purposes  of  the  pre- 
ceding sentence,  the  ownership  of  dealing  in,  or  renting  of  real 
property  shall  not  be  treated  as  the  active  conduct  of  a  trade  or 
business. 

"(7)  Computer  software  royalties. — For  purposes  of  para- 
graph (1),  rights  to  computer  software  which  produces  income 
described  in  section  543(d)  shall  be  treated  as  an  asset  used  in 
the  active  conduct  of  a  trade  or  business. 
"(e)  Stock  Acquired  on  Conversion  of  Preferred  Stock— If 
any  stock  is  acquired  through  the  conversion  of  other  stock  which  is 
qualified  small  business  stock  in  the  hands  of  the  taxpayer — 

"(1)  the  stock  so  acquired  shall  be  treated  as  qualified  small 
business  stock  in  the  hands  of  the  taxpayer,  and 

"(2)  the  stock  so  acquired  shall  be  treated  as  having  been  held 
during  the  period  during  which  the  converted  stock  was  held. 
"(f)  Treatment  of  Pass-Thru  Entities. — 

"(1)  In  general. — Any  amount  included  in  income  by  reason 
of  holding  an  interest  in  a  pass-thru  entity  shall  be  treated  as 
gain  described  in  subsection  (a)  if  such  amount  meets  the  re- 
quirements of  paragraph  (2). 

"(2)  Requirements. — An  amount  meets  the  requirements  of 
this  paragraph  if— 

"(A)  such  amount  is  attributable  to  gain  on  the  sale  or 
exchange  by  the  pass-thru  entity  of  stock  which  is  qualified 
small  business  stock  in  the  hands  of  such  entity  and  which 
was  held  by  such  entity  for  more  than  5  years,  and 

"(B)  such  amount  is  includible  in  the  gross  income  of  the^ 
taxpayer  by  reason  of  the  holding  of  an  interest  in  such 
entity  which  was  held  by  the  taxpayer  on  the  date  on 
which  such  pass-thru  entity  acquired  such  stock  and  at  all 
times  thereafter  before  the  disposition  of  such  stock  by  such 
pass-thru  entity. 
"(3)  Limitation  based  on  interest  originally  held  by 
taxpayer. — Paragraph  (1)  shall  not  apply  to  any  amount  to  the 
extent  such  amount  exceeds  the  amount  to  which  paragraph  (1) 
would  have  applied  if  such  amount  were  determined  by  refer- 
ence to  the  interest  the  taxpayer  held  in  the  pass-thru  entity  on 
the  date  the  qualified  small  business  stock  was  acquired. 

"(4)  Pass-thru  entity. — For  purposes  of  this  subsection,  the 
term  'pass- thru  entity1  means — 
"(A)  any  partnership, 
"(B)  any  S  corporation, 

"(C)  any  regulated  investment  company,  and 
"(D)  any  common  trust  fund. 
"(g)  Certain  Tax-Free  and  Other  Transfers. — For  purposes  of 
this  section — 

"(1)  In  general. — In  the  case  of  a  transfer  of  stock  to  which 
this  subsection  applies,  the  transferee  shall  be  treated  as — 
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"(A)  having  acquired  such  stock  in  the  same  manner  as 
the  transferor,  and 

"(B)  having  held  such  stock  during  any  continuous 
period  immediately  preceding  the  transfer  during  which  it 
was  held  (or  treated  as  held  under  this  subsection)  by  the 
transferor. 

"(2)  Transfers  to  which  subsection  applies. — This  subsec- 
tion shall  apply  to  any  transfer — 
"(A)  by  gift, 
"(B)  at  death, 

"(C)  from  a  partnership  to  a  partner  of  stock  with  respect 
to  which  the  requirements  of  subsection  (f)  are  met  at  the 
time  of  the  transfer  (without  regard  to  the  5-year  holding 
requirement),  or 

"(D)  to  the  extent  that  the  basis  of  the  property  in  the 
hands  of  the  transferee  is  determined  by  reference  to  the 
basis  of  the  property  in  the  hands  of  the  transferor  by 
reason  of  section  334(b),  but  only  if  requirements  similar  to 
the  requirements  of  subsection  (f)  are  met  with  respect  to 
the  stock. 

"(3)  Certain  rules  made  applicable. — Rules  similar  to  the 
rules  of  section  1244(d)(2)  shall  apply  for  purposes  of  this  sec- 
tion. 

"(4)  Incorporations  and  reorganizations  involving  non- 
qualified STOCK. — 

"(A)  In  general. — In  the  case  of  a  transaction  described 
in  section  351  or  a  reorganization  described  in  section  368, 
if  a  qualified  small  business  stock  is  transferred  for  other 
stock,  such  transfer  shall  be  treated  as  a  transfer  to  which 
this  subsection  applies  solely  with  respect  to  the  person  re- 
ceiving such  other  stock. 

"(B)  Limitation. — This  section  shall  apply  to  the  sale  or 
exchange  of  stock  treated  as  qualified  small  business  stock 
by  reason  of  subparagraph  (A)  only  to  the  extent  of  the  gain 
(if  any)  which  would  have  been  recognized  at  the  time  of 
the  transfer  described  in  subparagraph  (A)  if  section  351  or 
368  had  not  applied  at  such  time. 

"(C)  Successive  application. — For  purposes  of  this  para- 
graph, stock  treated  as  qualified  small  business  stock  under 
subparagraph  (A)  shall  be  so  treated  for  subsequent  trans- 
actions or  reorganizations,  except  that  the  limitation  of 
subparagraph  (B)  shall  be  applied  as  of  the  time  of  the  first 
transfer  to  which  subparagraph  (A)  applied. 

"(D)  Control  test. — Except  in  the  case  of  a  transaction 
described  in  section  368,  this  paragraph  shall  apply  only  if, 
immediately  after  the  transaction,  the  corporation  issuing 
the  stock  owns  directly  or  indirectly  stock  representing  con- 
trol (within  the  meaning  of  section  368(c))  of  the  corpora- 
tion whose  stock  was  transferred. 
'(h)  Basis  Rules.— 

"(1)  Stock  exchanged  for  property. — For  purposes  of  this 
section,  in  the  case  where  the  taxpayer  transfers  property  (other 
than  money  or  stock)  to  a  corporation  in  exchange  for  stock  in 
such  corporation — 
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"(A)  such  stock  shall  he  treated  as  having  been  acquired 
by  the  taxpayer  on  the  date  of  such  exchange,  and 

"(B)  the  basis  of  such  stock  in  the  hands  of  the  taxpayer 
shall  in  no  event  be  less  than  the  fair  market  value  of  the 
property  exchanged. 
"(2)  Basis  of  s  corporation  stock. — For  purposes  of  this  sec- 
tion, the  adjusted  basis  of  stock  in  an  S  corporation  shall  in  no 
event  be  less  than  its  adjusted  basis  determined  without  regard 
to  any  adjustment  to  the  basis  of  such  stock  under  section  1367. 
"(i)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  appropriate  to  carry  out  the  purposes  of  this  section,  in- 
cluding regulations  to  prevent  the  avoidance  of  the  purposes  of  this 
section  through  split-ups  or  otherwise.  " 

(b)  Exclusion  Treated  as  Preference  for  Minimum  Tax. — 

(1)  In  general. — Subsection  (a)  of  section  57  (relating  to 
items  of  tax  preference)  is  amended  by  adding  at  the  end  thereof 
the  following  new  paragraph: 

"(8)  Exclusion  for  gains  on  sale  of  certain  small  busi- 
ness stock. — An  amount  equal  to  the  amount  excluded  from 
gross  income  for  the  taxable  year  under  section  1202.  " 

(2)  Conforming  amendment. — Subclause  (II)  of  section 
53(d)(2)(B)(ii)  is  amended  by  striking  "and  (6)"  and  inserting 
"(6),  and  (8)". 

(c)  Conforming  Amendments. — 

(1) (A)  Section  172(d)(2)  (relating  to  modifications  with  respect 
to  net  operating  loss  deduction)  is  amended  to  read  as  follows: 

"(2)  Capital  gains  and  losses  of  taxpayers  other  than 
corporations. — In  the  case  of  a  taxpayer  other  than  a  corpora- 
tion— 

"(A)  the  amount  deductible  on  account  of  losses  from 
sales  or  exchanges  of  capital  assets  shall  not  exceed  the 
amount  includable  on  account  of  gains  from  sales  or  ex- 
changes of  capital  assets;  and 

"(B)  the  exclusion  provided  by  section  1202  shall  not  be 
allowed. " 

(B)  Subparagraph  (B)  of  section  172(d)(4)  is  amended  by  in- 
serting ",  (2)(B),"  after  "paragraph  (1)". 

(2)  Paragraph  (4)  of  section  642(c)  is  amended  to  read  as  fol- 
lows: 

"(4)  Adjustments. — To  the  extent  that  the  amount  otherwise 
allowable  as  a  deduction  under  this  subsection  consists  of  gain 
described  in  section  1202(a),  proper  adjustment  shall  be  made 
for  any  exclusion  allowable  to  the  estate  or  trust  under  section 
1202.  In  the  case  of  a  trust,  the  deduction  allowed  by  this  sub- 
section shall  be  subject  to  section  681  (relating  to  unrelated 
business  income). " 

(3)  Paragraph  (3)  of  section  643(a)  is  amended  by  adding  at 
the  end  thereof  the  following  new  sentence:  "The  exclusion 
under  section  1202  shall  not  be  taken  into  account.  " 

(4)  Paragraph  (4)  of  section  691(c)  is  amended  by  striking 
"1201,  and  1211"  and  inserting  "1201,  1202,  and  1211". 

(5)  The  second  sentence  of  paragraph  (2)  of  section  871(a)  is 
amended  by  inserting  "such  gains  and  losses  shall  be  deter- 
mined without  regard  to  section  1202  and"  after  "except  that". 
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(6)  The  table  of  sections  for  part  I  of  subchapter  P  of  chapter 
1  is  amended  by  adding  after  the  item  relating  to  section  1201 
the  following  new  item: 

"Sec.  1202.  50-percent  exclusion  for  gain  from  certain  small  business  stock.  " 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  stock  issued  on  or  after  February  1,  1992. 

Subtitle  C — Investment  in  Real  Estate 
PART  I— MODIFICATION  OF  PASSIVE  LOSS  RULES 

SEC.  2201.  MODIFICATION  OF  PASSIVE  LOSS  RULES. 

(a)  General  Rule.— Section  469  (relating  to  passive  activity  losses 
and  credits  limited)  is  amended  by  redesignating  subsections  (I)  and 
(m)  as  subsections  (m)  and  (n),  respectively,  and  by  inserting  after 
subsection  (k)  the  following  new  subsection: 

"(I)  Special  Rules  for  Real  Estate  Activities. — 
"(1)  Certain  activities  treated  as  not  passive. — 

"(A)  In  general. — If  the  taxpayer  meets  the  requirements 
of  paragraph  (2)  for  the  taxable  year,  all — 

"(i)  activities  consisting  of  the  performance  of  quali- 
fied real  estate  services,  and 

"(ii)  rental  activities  with  respect  to  qualified  real 
property, 

shall  be  treated  as  a  single  activity  which  is  not  a  passive 
activity. 

■  '(B)  Exception.  — 

"(i)  In  general. — Paragraph  (1)  shall  not  apply  with 
respect  to  any  activity  with  respect  to  any  real  property 
originally  placed  in  service  after  the  date  of  the  enact- 
ment of  this  subsection  (whether  or  not  by  the  taxpay- 
er). 

"(ii)  Substantial  renovations. — For  purposes  of 
clause  (i),  any  real  property  substantially  renovated 
after  the  date  of  the  enactment  of  this  subsection  shall 
be  treated  as  originally  placed  in  service  after  such 
date.  For  purposes  of  this  clause,  property  shall  be 
treated  as  substantially  renovated  if,  during  any  24- 
month  period  beginning  after  such  date,  additions  to 
basis  with  respect  to  the  property  exceed  an  amount 
equal  to  the  adjusted  basis  of  the  property  at  the  begin- 
ning of  the  24-month  period. 
"(C)  Limitation  on  income  which  rental  activity 
losses  or  credits  may  offset. — The  aggregate  losses  from 
all  activities  described  in  subparagraph  (A)(ii)  for  which  a 
deduction  is  allowed  for  any  taxable  year  shall  not  exceed 
the  sum  of— 

"(i)  the  aggregate  income  from  such  activities,  plus 
"(ii)  the  net  income  from  passive  activities  to  which 
this  subsection  does  not  apply,  plus 

"(Hi)  an  amount  equal  to  80  percent  of  the  lesser  of— 


37 


"(I)  the  net  income  from  activities  described  in 
subparagraph  (A)(i),  or 

"(II)  the  taxable  income  of  the  taxpayer  deter- 
mined without  regard  to  this  subsection,  without 
regard  to  any  item  of  income,  gain,  loss,  or  deduc- 
tion allocable  to  activities  described  in  subpara- 
graph (AXii),  and  without  regard  to  any  net  income 
described  in  clause  (ii). 
Any  passive  activity  credits  from  activities  described  in  sub- 
paragraph (A)(ii)  shall  not  be  allowed  to  the  extent  such 
credits  exceed  the  regular  tax  liability  of  the  taxpayer  allo- 
cable to  the  amounts  described  in  clauses  (i),  (ii),  and  (Hi). 

"(D)  Treatment  of  suspended  losses  and  credits. — In 
the  case  of  any  unused  deductions  or  credits  from  activities 
described  in  subparagraph  (AXii) — 

"(i)  subsection  (f)  shall  not  apply,  but 
"(ii)  such  deductions  or  credits  shall  be  treated  as  de- 
ductions or  credits  allocable  to  such  activities  for  the 
succeeding  taxable  year. 
"(2)  Requirements. — A  taxpayer  meets  the  requirements  of 
this  paragraph  for  any  taxable  year  if  the  taxpayer  materially 
participates  during  such  taxable  year  in  activities  referred  to  in 
clauses  (i)  and  (ii)  of  paragraph  (1)(A)  (as  determined  under  sub- 
section (h)  by  treating  all  of  such  activities  as  a  single  activity). 

"(3)  Qualified  real  estate  services. — For  purposes  of  this 
subsection,  the  term  'qualified  real  estate  services'  means  serv- 
ices— 

"(A)  in  the  construction,  substantial  renovation,  and 
management  of  real  property,  or 

"(B)  in  the  leasing  and  brokerage  of  real  property,  except 
that  such  services  shall  not  be  taken  into  account  for  any 
taxable  year  unless  the  taxpayer  performs  at  least  500 
hours  of  such  services. 
"(4)  Qualified  real  property. — For  purposes  of  this  subsec- 
tion— 

"(A)  In  general. — The  term  'qualified  real  property' 
means  any  real  property  if  during  the  taxable  year  the  tax- 
payer actively  participates  in  rental  activities  with  respect 
to  such  property. 

"(B)  Active  participation. — For  purposes  of  subpara- 
graph (A),  active  participation  shall  be  determined  under 
subsection  (i)(6),  except  that  subparagraph  (A)  thereof  shall 
be  applied  by  substituting  'a  de  minimis  portion '  for  'less 
than  10 percent  (by  value)'. 
"(5)  Special  rule. — For  purposes  of  this  subsection — 

"(A)  Non-owner  employees.— Qualified  real  estate  serv- 
ices described  in  paragraph  (3)(A)  shall  not  include  any 
services  performed  by  an  individual  as  an  employee  unless 
the  employee  owns  more  than  a  de  minimis  interest  in  the 
employer. 

"(B)  Closely  held  c  corporations. — This  subsection 
shall  not  apply  to  any  interests  held  by  a  closely  held  C  cor- 
poration. " 
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(b)  Conforming  Amendment.— Clause  (iv)  of  section  1^69(i)(3)(E)  is 
amended  by  inserting  "or  any  loss  allowable  by  reason  of  subsection 
(I)"  after  "loss". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1991. 

PART II— PROVISIONS  RELATING  TO  REAL 
ESTATE  INVESTMENTS  BY  PENSION  FUNDS 

SEC  2211.  REAL  ESTATE  PROPERTY  ACQUIRED  BY  A  QUALIFIED  ORGANI- 
ZATION. 

(a)  Modifications  of  Exceptions. — Paragraph  (9)  of  section 
514(c)  (relating  to  real  property  acquired  by  a  qualified  organization) 
is  amended  by  adding  at  the  end  thereof  the  following  new  subpara- 
graphs: 

"(G)  Special  rules  for  purposes  of  the  exceptions. — 
Except  as  otherwise  provided  by  regulations — 

"(i)  Small  leases  disregarded. — For  purposes  of 
clauses  (Hi)  and  (iv)  of  subparagraph  (B),  a  lease  to  a 
person  described  in  such  clause  (Hi)  or  (iv)  shall  be  dis- 
regarded if  no  more  than  20  percent  of  the  leasable 
floor  space  in  a  building  is  covered  by  the  lease  and  if 
the  lease  is  on  commercially  reasonable  terms. 

"(ii)  Commercially  reasonable  financing. — Clause 
(v)  of  subparagraph  (B)  shall  not  apply  if  the  financing 
is  on  commercially  reasonable  terms. 
"(H)  Qualifying  sales  by  financial  institutions. — 

(i)  In  general.— In  the  case  of  a  qualifying  sale  by 
a  financial  institution,  except  as  provided  in  regula- 
tions, clauses  (i)  and  (ii)  of  subparagraph  (B)  shall  not 
apply  with  respect  to  financing  provided  by  such  insti- 
tution for  such  sale. 

"(ii)  Qualifying  sale. — For  purposes  of  this  clause, 
there  is  a  qualifying  sale  by  a  financial  institution 
where — 

"(I)  a  qualified  organization  acquires  property 
described  in  clause  (Hi)  from  a  financial  institu- 
tion and  the  property  is  not  a  capital  asset  in  the 
hands  of  the  financial  institution, 

"(II)  the  stated  principal  amount  of  the  financ- 
ing provided  by  the  financial  institution  does  not 
exceed  the  amount  of  the  outstanding  indebtedness 
(including  accrued  but  unpaid  interest)  of  the  fi- 
nancial institution  with  respect  to  the  property  de- 
scribed in  clause  (Hi)  immediately  before  the  acqui- 
sition referred  to  in  clause  (Hi)  or  (v),  whichever  is 
applicable,  and 

"(III)  the  value  (determined  as  of  the  time  of  the 
sale)  of  the  amount  pursuant  to  the  financing  that 
is  determined  by  reference  to  the  revenue,  income, 
or  profits  derived  from  the  property  does  not  exceed 
30  percent  of  the  value  of  the  property  (determined 
as  of  such  time). 
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"(Hi)  Property  to  which  subparagraph  applies. — 
Property  is  described  in  this  clause  if  such  property  is 
foreclosure  property,  or  is  real  property  which— 

"(I)  was  acquired  by  the  qualified  organization 
from  a  financial  institution  which  is  in  conserva- 
torship or  receivership,  or  from  the  conservator  or 
receiver  of  such  an  institution,  and 

"(II)  was  held  by  the  financial  institution  at  the 
time  it  entered  into  conservatorship  or  receivership, 
"(iv)  Financial  institution. — For  purposes  of  this 
subparagraph,  the  term  'financial  institution '  means — 
"(I)  any  financial  institution  described  in  section 
581  or  591(a), 

"(ID  any  other  corporation  which  is  a  direct  or 
indirect  subsidiary  of  an  institution  referred  to  in 
subclause  (I)  but  only  if,  by  virtue  of  being  affili- 
ated with  such  institution,  such  other  corporation 
is  subject  to  supervision  and  examination  by  a 
Federal  or  State  agency  which  regulates  institu- 
tions referred  to  in  subclause  (I),  and 

"(III)  any  person  acting  as  a  conservator  or  re- 
ceiver of  an  entity  referred  to  in  subclause  (I)  or 
(ID. 

"(v)  Foreclosure  property. — For  purposes  of  this 
subparagraph,  the  term  foreclosure  property'  means 
any  real  property  acquired  by  the  financial  institution 
as  the  result  of  having  bid  on  such  property  at  foreclo- 
sure, or  by  operation  of  an  agreement  or  process  of  law, 
after  there  was  a  default  (or  a  default  was  imminent) 
on  indebtedness  which  such  property  secured.  " 

(b)  Conforming  Amendment.— Paragraph  (9)  of  section  514(c)  is 
amended — 

(1)  by  adding  the  following  new  sentence  at  the  end  of  sub- 
paragraph (A):  "For  purposes  of  this  paragraph,  an  interest  in  a 
mortgage  shall  in  no  event  be  treated  as  real  property. "  and 

(2)  by  striking  the  last  sentence  of  subparagraph  (B). 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  acquisitions  on  or  after  February  1,  1992. 

SEC.  2212.  SPECIAL  RULES  FOR  INVESTMENTS  IN  PARTNERSHIPS. 

(a)  Modification  to  Anti-Abuse  Rules. — Paragraph  (9)  of  sec- 
tion 514(c)  (as  amended  by  section  2211)  is  amended  by  adding  at 
the  end  thereof  the  following  new  subparagraph: 

"(J)  Partnerships  not  involving  tax  avoidance. — 
"(i)  De  minimis  rule  for  certain  large  partner- 
ships.— The  provisions  of  subparagraph  (B)  shall  not 
apply  to  an  investment  in  a  partnership  having  at  least 
250  partners  if— 

"(I)  interests  in  such  partnership  were  offered  for 
sale  in  an  offering  registered  with  the  Securities 
and  Exchange  Commission, 

"(II)  at  least  50  percent  of  each  class  of  interests 
in  such  partnership  is  owned  by  individuals  who 
are  not  disqualified  persons,  and 
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"(III)  the  principal  purpose  of  partnership  allo- 
cations is  not  tax  avoidance. 
The  Secretary  may  disregard  inadvertent  failures  to 
meet  the  requirements  of  subclause  (II). 

"(ii)  Disqualified  persons. — For  purposes  of  this 
subparagraph,  the  term  'disqualified  person'  means 
any  person  described  in  clause  (in)  or  (iv)  of  subpara- 
graph (B)  and  any  person  who  is  not  a  United  States 
person. " 

(b)  Repeal  of  Special  Treatment  of  Publicly  Traded  Part- 
nerships.— Subsection  (c)  of  section  512  is  amended — 

(1)  by  striking  paragraph  (2), 

(2)  by  redesignating  paragraph  (3)  as  paragraph  (2),  and 

(3)  by  striking  "paragraph  (1)  or  (2)"  in  paragraph  (2)  (as  so 
redesignated)  and  inserting  "paragraph  (1)". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  partnership  interests  acquired  on  or  after  February  1,  1992. 

SEC.  2213.  TITLE-HOLDING  COMPANIES  PERMITTED  TO  RECEIVE  SMALL 
AMOUNTS  OF  unrelated  BUSINESS  TAXABLE  INCOME. 

(a)  General  Rule. — Paragraph  (25)  of  section  501(c)  is  amended 
by  adding  at  the  end  thereof  the  following  new  subparagraph: 

"(G)(i)  An  organization  shall  not  be  treated  as  failing  to 
be  described  in  this  paragraph  merely  by  reason  of  the  re- 
ceipt of  any  income  which  is  incidentally  derived  from  the 
holding  of  real  property. 

"(ii)  Clause  (i)  shall  not  apply  if  the  amount  of  gross 
income  described  in  such  clause  exceeds  10  percent  of  the 
organization 's  gross  income  for  the  taxable  year  unless  the 
organization  establishes  to  the  satisfaction  of  the  Secretary 
that  the  receipt  of  gross  income  described  in  clause  (i)  in 
excess  of  such  limitation  was  inadvertent  and  reasonable 
steps  are  being  taken  to  correct  the  circumstances  giving 
rise  to  such  income. " 

(b)  Conforming  Amendment. — Paragraph  (2)  of  section  501(c)  is 
amended  by  adding  at  the  end  thereof  the  following  new  sentence: 
"Rules  similar  to  the  rules  of  subparagraph  (G)  of  paragraph  (25) 
shall  apply  for  purposes  of  this  paragraph.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1991. 

SEC.  2214.  EXCLUSION  FROM  UNRELATED  BUSINESS  TAX  OF  GAINS  FROM 
CERTAIN  PROPERTY. 

(a)  General  Rule. — Subsection  (b)  of  section  512  (relating  to 
modifications)  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  paragraph: 

"(16)(A)  Notwithstanding  paragraph  (5)(B),  there  shall  be  ex- 
cluded all  gains  or  losses  from  the  sale,  exchange,  or  other  dis- 
position of  any  real  property  described  in  subparagraph  (B)  if— 
"(i)  such  property  was  acquired  by  the  organization 
from — 

"(I)  a  financial  institution  described  in  section  581  or 
591(a)  which  is  in  conservatorship  or  receivership,  or 

(II)  the  conservator  or  receiver  of  such  an  institu- 
tion, 
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"(ii)  such  property  is  designated  by  the  organization 
within  the  6-month  period  beginning  on  the  date  of  its  ac- 
quisition as  property  held  for  sale,  except  that  not  more 
than  one-third  (by  value  determined  as  of  such  date)  of 
property  acquired  in  a  single  transaction  may  be  so  desig- 
nated, 

"(Hi)  such  sale,  exchange,  or  disposition  occurs  before  the 
later  of— 

"(I)  the  date  which  is  30  months  after  the  date  of  the 
acquisition  of  such  property,  or 

"(II)  the  date  specified  by  the  Secretary  in  order  to 
assure  an  orderly  disposition  of  property  held  by  per- 
sons described  in  subparagraph  (A),  and 
"(iv)  while  such  property  was  held  by  the  organization, 
such  property  was  not  substantially  improved  or  renovated 
and  there  were  no  significant  development  activities  with 
respect  to  such  property. 
"(B)  Property  is  described  in  this  subparagraph  if  it  is  real 
property  which — 

"(i)  was  held  by  the  financial  institution  at  the  time  it 
entered  into  conservatorship  or  receivership,  or 

"(ii)  was  foreclosure  property  (as  defined  in  section 
514(c)(9)(H)(v))  which  secured  indebtedness  held  by  the  fi- 
nancial institution  at  such  time. 
For  purposes  of  this  subparagraph,  real  property  includes  an  in- 
terest in  a  mortgage. " 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  property  acquired  on  or  after  February  1,  1992. 

SEC.  2215.  EXCLUSION  FROM  UNRELATED  BUSINESS  TAX  OF  CERTAIN  FEES 
AND  OPTION  PREMIUMS. 

(a)  Loan  Commitment  Fees.— Paragraph  (1)  of  section  512(b)  (re- 
lating to  modifications)  is  amended  by  inserting  "amounts  received 
or  accrued  as  consideration  for  entering  into  agreements  to  make 
loans, "  before  "and  annuities". 

(b)  Option  Premiums. — The  second  sentence  of  section  512(b)(5)  is 
amended  by  inserting  "or  real  property"  before  the  period. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  amounts  received  on  or  after  February  1,  1992. 

SEC.  2216.  TREATMENT  OF  PENSION  FUND  INVESTMENTS  IN  REAL  ESTATE 
INVESTMENT  TRUSTS. 

(a)  General  Rule. — Subsection  (h)  of  section  856  (relating  to 
closely  held  determinations)  is  amended  by  adding  at  the  end  there- 
of the  following  new  paragraph: 

"(3)  Treatment  of  trusts  described  in  section  401(a). — 
"(A)  Look-thru  treatment. — 

"(i)  In  general.— Except  as  provided  in  clause  (ii), 
in  determining  whether  the  stock  ownership  require- 
ment of  section  542(a)(2)  is  met  for  purposes  of  para- 
graph (1)(A),  any  stock  held  by  a  qualified  trust  shall 
be  treated  as  held  directly  by  its  beneficiaries  in  pro- 
portion to  their  actuarial  interests  in  such  trust  and 
shall  not  be  treated  as  held  by  such  trust. 
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"(ii)  Certain  related  trusts  not  eligible. — Clause 
(i)  shall  not  apply  to  any  qualified  trust  if  one  or  more 
disqualified  persons  (as  defined  in  section  4975(e)(2), 
without  regard  to  subparagraphs  (B)  and  (I)  thereof) 
with  respect  to  such  qualified  trust  hold  in  the  aggre- 
gate 5  percent  or  more  in  value  of  the  interests  in  the 
real  estate  investment  trust  and  such  real  estate  invest- 
ment trust  has  accumulated  earnings  and  profits  at- 
tributable to  any  period  for  which  it  did  not  qualify  as 
a  real  estate  investment  trust. 
"(B)  Coordination  with  personal  holding  company 
rules. — If  any  entity  qualifies  as  a  real  estate  investment 
trust  for  any  taxable  year  by  reason  of  subparagraph  (A), 
such  entity  shall  not  be  treated  as  a  personal  holding  com- 
pany for  such  taxable  year  for  purposes  of  part  II  of  sub- 
chapter G  of  this  chapter. 

"(C)  Treatment  for  purposes  of  unrelated  business 
tax. — If  any  qualified  trust  holds  more  than  10  percent  (by 
value)  of  the  interests  in  any  pension-held  REIT  at  any 
time  during  a  taxable  year,  the  trust  shall  be  treated  as 
having  for  such  taxable  year  gross  income  from  an  unrelat- 
ed trade  or  business  in  an  amount  which  bears  the  same 
ratio  to  the  aggregate  dividends  paid  (or  treated  as  paid)  by 
the  REIT  to  the  trust  for  the  taxable  year  of  the  REIT  with 
or  within  which  the  taxable  year  of  the  trust  ends  (the 
'REIT year)  as— 

"(i)  the  gross  income  of  the  REIT  for  the  REIT  year 
from  unrelated  trades  or  businesses  (determined  as  if 
the  REIT  were  a  qualified  trust),  bears  to 

"(ii)  the  gross  income  of  the  REIT  for  the  REIT  year. 
This  subparagraph  shall  apply  only  if  the  ratio  determined 
under  the  preceding  sentence  is  at  least  5  percent. 

"(D)  Pension-held  reit. — The  purposes  of  subparagraph 
(O- 

"(i)  In  general. — A  real  estate  investment  trust  is  a 
pension-held  REIT  if  such  trust  would  not  have  quali- 
fied as  a  real  estate  investment  trust  but  for  the  provi- 
sions of  this  paragraph  and  if  such  trust  is  predomi- 
nantly held  by  qualified  trusts. 

"(ii)  Predominantly  held. — For  purposes  of  clause 
(i),  a  real  estate  investment  trust  is  predominantly  held 
by  qualified  trusts  if— 

"(I)  at  least  1  qualified  trust  holds  more  than  25 
percent  (by  value)  of  the  interests  in  such  real 
estate  investment  trust,  or 

"(II)  1  or  more  qualified  trusts  (each  of  whom 
own  more  than  10  percent  by  value  of  the  interests 
in  such  real  estate  investment  trust)  hold  in  the 
aggregate  more  than  50  percent  (by  value)  of  the  in- 
terests in  such  real  estate  investment  trust. 
"(E)  Qualified  trust. — For  purposes  of  this  paragraph, 
the  term  'qualified  trust'  means  any  trust  described  in  sec- 
tion 401(a)  and  exempt  from  tax  under  section  501(a).  " 
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(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1991. 

Subtitle  D — Temporary  Investment  Incentives 

SEC.  2301.  SPECIAL  DEPRECIATION  ALLOWANCE  FOR  CERTAIN  EQUIPMENT 
ACQUIRED  IN  1992. 

(a)  In  General. — Section  168  (relating  to  accelerated  cost  recovery 
system)  is  amended  by  adding  at  the  end  the  following  new  subsec- 
tion: 

"(j)  Special  Allowance  for  Certain  Equipment  Acquired  in 
1992.— 

"(1)  Additional  allowance. — In  the  case  of  any  qualified 
equipment — 

"(A)  the  depreciation  deduction  provided  by  section  167(a) 
for  the  taxable  year  in  which  such  equipment  is  placed  in 
service  shall  include  an  allowance  equal  to  10  percent  of 
the  adjusted  basis  of  the  qualified  equipment,  and 

"(B)  the  adjusted  basis  of  the  qualified  equipment  shall 
be  reduced  by  the  amount  of  such  deduction  before  comput- 
ing the  amount  otherwise  allowable  as  a  depreciation  de- 
duction under  this  chapter  for  such  taxable  year  and  any 
subsequent  taxable  year. 
Of  the  aggregate  deduction  allowable  under  this  paragraph  50 
percent  shall  be  allowed  for  the  taxable  year  in  which  the  prop- 
erty is  placed  in  service  and  50  percent  shall  be  allowed  for  the 
succeeding  taxable  year.  If  the  taxpayer  disposes  of  qualified 
equipment  in  the  taxable  year  in  which  placed  in  service,  no  de- 
duction shall  be  allowed  under  this  section  for  the  succeeding 
taxable  year  and  the  adjusted  basis  of  such  equipment  shall  be 
increased  by  the  amount  disallowed. 

"(2)  Qualified  equipment. — For  purposes  of  this  subsection — 
"(A)  In  general. — The  term  'qualified  equipment'  means 
property  to  which  this  section  applies — 

"(i)  which  is  section  1245  property  (within  the  mean- 
ing of  section  1245(a)(3)), 

"(ii)  the  original  use  of  which  commences  with  the 
taxpayer  on  or  after  February  1,  1992, 
"(Hi)  which  is — 

"(I)  acquired  by  the  taxpayer  on  or  after  Febru- 
ary 1,  1992,  and  before  January  1,  1993,  but  only  if 
no  written  binding  contract  for  the  acquisition  was 
in  effect  before  February  1,  1992,  or 

(II)  acquired  by  the  taxpayer  pursuant  to  a 
written  binding  contract  which  was  entered  into 
on  or  after  February  1,  1992,  and  before  January  1, 
1993,  and 

"(iv)  which  is  placed  in  service  by  the  taxpayer  before 
July  1,  1993. 
'  '(B)  Exceptions.  — 

"(i)  Alternative   depreciation  property.— The 
term  'qualified  equipment'  shall  not  include  any  prop- 
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erty  to  which  the  alternative  depreciation  system  under 

subsection  (g)  applies,  determined — 

"(I)  without  regard  to  paragraph  (7)  of  subsec- 
tion (g)  (relating  to  election  to  have  system  apply), 
and 

"(II)  after  application  of  section  280F(b)  (relating 
to  listed  property  with  limited  business  use), 
"(ii)  Election  out. — If  a  taxpayer  makes  an  election 
under  this  clause  with  respect  to  any  class  of  property 
for  any  taxable  year,  this  subsection  shall  not  apply  to 
all  property  in  such  class  placed  in  service  during  such 
taxable  year. 

"(Hi)  Repaired  or  reconstructed  property. — 
Except  as  otherwise  provided  in  regulations,  the  term 
'qualified  equipment'  shall  not  include  any  repaired  or 
reconstructed  property. 
"(C)  Special  rules  relating  to  original  use. — 

"(i)  Self-constructed  property. — In  the  case  of  a 
taxpayer  manufacturing,  constructing,  or  producing 
property  for  the  taxpayer's  own  use,  the  requirements  of 
clause  (Hi)  of  subparagraph  (A)  shall  be  treated  as  met 
if  the  taxpayer  begins  manufacturing,  constructing,  or 
producing  the  property  on  and  after  February  1,  1992, 
and  before  January  1,  1993. 

"(ii)  Sale-leasebacks. — For  purposes  of  subpara- 
graph (A)(ii),  if  property — 

"(I)  is  originally  placed  in  service  on  or  after 
February  1,  1992,  by  a  person,  and 

"(II)  is  sold  and  leased  back  by  such  person 
within  3  months  after  the  date  such  property  was 
originally  placed  in  service, 
such  property  shall  be  treated  as  originally  placed  in 
service  not  earlier  than  the  date  on  which  such  proper- 
ty is  used  under  the  leaseback  referred  to  in  subclause 
(ID. 

"(D)  Coordination  with  section  280f. — For  purposes  of 
section  280F— 

(i)  Automobiles. — In  the  case  of  a  passenger  auto- 
mobile (as  defined  in  section  280F(d)(5))  which  is  quali- 
fied equipment,  the  Secretary  shall  increase  the  limita- 
tion under  section  280F(a)(l)(A)(i),  and  decrease  each 
other  limitation  under  subparagraphs  (A)  and  (B)  of 
section  280F(a)(l),  to  appropriately  reflect  the  amount 
of  the  deduction  allowable  under  paragraph  (1). 

"(ii)  Listed  property. — The  deduction  allowable 
under  paragraph  (1)  shall  be  taken  into  account  in 
computing  any  recapture  amount  under  section 
280F(b)(2). " 

(b)  Allowance  Against  Alternative  Minimum  Tax. — 

(1)  In  general. — Section  56(a)(1)(A)  (relating  to  depreciation 
adjustment  for  alternative  minimum  tax)  is  amended  by  adding 
at  the  end  the  following  new  clause: 
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"(Hi)  Additional  allowance  for  equipment  ac- 
quired in  1992. — The  deduction  under  section  168(j) 
shall  be  allowed. " 
(2)  Conforming  amendment. — Clause  (i)  of  section  56(a)(1)(A) 
is  amended  by  inserting  "or  (Hi)''  after  "(ii)". 
(c)  Effective  Date, — The  amendments  made  by  this  section  shall 
apply  to  property  placed  in  service  on  or  after  February  1,  1992,  in 
taxable  years  ending  on  or  after  such  date. 

SEC.  2302.  TEMPORARY  INCREASE  IN  AMOUNT  OF  EXPENSING  FOR  SMALL 
BUSINESSES. 

Subsection  (b)  of  section  179  is  amended  by  adding  at  the  end 
thereof  the  following  new  paragraph: 

"(5)  Temporary  increase  in  limitation. — In  the  case  of  any 
taxable  year  beginning  in  1992  or  1993,  paragraph  (1)  shall  be 
applied  by  substituting  '$20,000' for  '$10,000'." 

Subtitle  E — Extension  of  Certain  Expiring  Tax 

Provisions 

SEC  2401.  RESEARCH  CREDIT. 

(a)  In  General. — Subsection  (h)  of  section  41  (relating  to  credit 
for  increasing  research  activities)  is  amended — 

(1)  by  striking  "June  30,  1992"  and  inserting  "June  SO,  1993", 
and 

(2)  by  striking  "July  1,  1992"  and  inserting  "July  1,  1993". 

(b)  Conforming  Amendment. — Paragraph  (1)  of  section  28(b)  is 
amended  by  striking  "June  30,  1992"  and  inserting  "June  30,  1993". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  ending  after  June  30,  1992. 

SEC.  2402.  LOW-INCOME  HOUSING  CREDIT. 

(a)  Credit  Made  Permanent. — 

(1)  In  general. — Section  42  (relating  to  low-income  housing 
credit)  is  amended  by  striking  subsection  (o). 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  periods  after  June  30,  1992. 

(b)  Modifications. — 

(1)  Carryforward  rules.— 

(A)  In  general.— Clause  (ii)  of  section  42(h)(3)(D)  (relat- 
ing to  unused  housing  credit  carryovers  allocated  among 
certain  States)  is  amended  by  striking  "the  excess"  and  all 
that  follows  and  inserting  "the  excess  (if  any)  of  the  unused 
State  housing  credit  ceiling  for  the  year  preceding  such  year 
over  the  aggregate  housing  credit  dollar  amount  allocated 
for  such  year. " 

(B)  Conforming  amendment. — The  second  sentence  of 
section  42(h)(3)(C)  (relating  to  State  housing  credit  ceiling) 
is  amended  by  striking  "clauses  (i)  and  (Hi)"  and  inserting 
"clauses  (i)  through  (iv)". 

(2)  10-YEAR  ANTI-CHURNING  RULE  WAIVER  EXPANDED. — Clause 

(ii)  of  section  42(d)(6)(B)  (defining  federally  assisted  building)  is 
amended  by  inserting  ",  221(d)(4)  "  after  "221(d)(3)". 
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(3)  Limitation  on  eligible  basis  of  units. — Paragraph  (5)  of 
section  42(d)  (relating  to  special  rules  for  determining  eligible 
basis)  is  amended  by  adding  at  the  end  thereof  the  following 
new  subparagraph: 

"(D)  Maximum  limit  per  unit. — 

"(i)  In  general. — Notwithstanding  any  other  provi- 
sion of  this  section,  and  before  the  application  of  sub- 
paragraph (C),  the  eligible  basis  of  each  unit  of  any 
building  shall  not  exceed  $124,875. 

"(ii)  Inflation  adjustment.— For  any  calendar  year 
beginning  after  1992,  the  dollar  amount  referred  to  in 
clause  (i)  shall  be  increased  by  an  amount  equal  to— 
"(I)  such  dollar  amount,  multiplied  by 
"(II)  the  cost-of-living  adjustment  determined 
under  section  1(f)(3),  for  such  calendar  year. 
If  any  dollar  amount  after  being  increased  under  para- 
graph (1)  is  not  a  multiple  of  $10,  such  dollar  amount 
shall  be  rounded  to  the  nearest  multiple  of  $10  (or,  if 
such  dollar  amount  is  a  multiple  of  $5,  such  dollar 
amount  shall  be  increased  to  the  next  higher  multiple 
of  $10)." 

(4)  Units  with  certain  full-time  students  not  disquali- 
fied.— Subparagraph  (D)  of  section  42(i)  (relating  to  definitions 
and  special  rules)  is  amended  to  read  as  follows: 

"(D)  Certain  students  not  to  disqualify  unit. — A 
unit  shall  not  fail  to  be  treated  as  a  low-income  unit 
merely  because  it  is  occupied — 

"(i)  by  an  individual  who  is — 

"(I)  a  student  and  receiving  assistance  under 
title  IV  of  the  Social  Security  Act,  or 

"(II)  enrolled  in  a  job  training  program  receiving 
assistance  under  the  Job  Training  Partnership  Act 
or  under  other  similar  Federal,  State,  or  local 
laws,  or 

"(ii)  entirely  by  full-time  students  if  such  students 
are — 

"(I)  single  parents  and  their  children  and  such 
parents  and  children  are  not  dependents  (as  de- 
fined in  section  152)  of  another  individual,  or 

"(II)  married  and  file  a  joint  return. " 

(5)  Treasury  waivers  of  certain  de  minimis  errors  and 
recertifications. — Subsection  (g)  of  section  42  (relating  to 
qualified  low-income  housing  projects)  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph: 

"(8)  Waiver  of  certain  de  minimis  errors  and  recertifi- 
cations.— On  application  by  the  taxpayer,  the  Secretary  may 
waive — 

"(A)  any  recapture  under  subsection  (j)  in  the  case  of  any 
de  minimis  error  in  complying  with  paragraph  (1),  or 

"(B)  any  annual  recertification  of  tenant  income  for  pur- 
poses of  this  subsection,  if  the  entire  building  is  occupied  by 
low-income  tenants. " 
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(6)  Basis  of  community  service  areas  included  in  adjust- 
ed basis. — Paragraph  (4)  of  section  42(d)  (relating  to  special 
rules  relating  to  determination  of  adjusted  basis)  is  amended— 

(A)  by  striking  "subparagraph  (B)"  in  subparagraph  (A) 
and  inserting  "subparagraphs  (B)  and  (C)'\ 

(B)  by  redesignating  subparagraph  (C)  as  subparagraph 
(D),  and 

(C)  by  inserting  after  subparagraph  (B)  the  following  new 
subparagraph: 

"(C)  Basis  of  property  in  community  service  areas 
included. — The  adjusted  basis  of  any  building  located  in  a 
qualified  census  tract  shall  be  determined  by  taking  into 
account  the  adjusted  basis  of  property  (of  a  character  sub- 
ject to  the  allowance  for  depreciation)  used  in  functionally 
related  and  subordinate  community  activity  facilities  if— 

"(i)  the  size  of  the  facilities  is  commensurate  with 
tenant  needs, 

"(ii)  the  use  of  such  facilities  is  predominantly  by 
tenants  and  employees  of  the  building  owner,  and 

"(Hi)  not  more  than  20  percent  of  the  building's  eligi- 
ble basis  is  attributable  to  the  aggregate  basis  of  such 
facilities. " 

(7)  Effective  dates. — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  amendments  made  by  this  subsection  shall  apply 
to— 

(i)  determinations  under  section  42  of  the  Internal 
Revenue  Code  of  1986  with  respect  to  housing  credit 
dollar  amounts  allocated  from  State  housing  credit 
ceilings  after  June  30,  1992,  or 

(ii)  buildings  placed  in  service  after  June  30,  1992,  to 
the  extent  paragraph  (1)  of  section  42(h)  of  such  Code 
does  not  apply  to  any  building  by  reason  of  paragraph 
(4)  thereof,  but  only  with  respect  to  bonds  issued  after 
such  date. 

(B)  Waiver  authority. — The  amendments  made  by  para- 
graphs (2)  and  (5)  shall  take  effect  on  the  date  of  the  enact- 
ment of  this  Act. 

(c)  Election  To  Determine  Rent  Limitation  Based  on  Number 
of  Bedrooms. — In  the  case  of  a  building  to  which  the  amendments 
made  by  section  7108(e)(1)  of  the  Revenue  Reconciliation  Act  of  1989 
did  not  apply,  the  taxpayer  may  elect  to  have  such  amendments 
apply  to  such  building  but  only  with  respect  to  tenants  first  occupy- 
ing any  unit  in  the  building  after  the  date  of  the  election.  Such  an 
election  may  be  made  only  during  the  180  day  period  beginning  on 
the  date  of  the  enactment  of  this  Act,  and,  once  made,  shall  be  ir- 
revocable. 

SEC.  2403.  TARGETED  JOBS  CREDIT. 

(a)  In  General. — Paragraph  (4)  of  section  51(c)  (relating  to 
amount  of  targeted  jobs  credit)  is  amended  by  striking  uJune  30, 
1992"  and  inserting  "June  30,  1993". 
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(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  individuals  who  begin  work  for  the  employer  after 
June  30,  1992. 

SEC.  2404.  QUALIFIED  MORTGAGE  BONDS. 

(a)  In  General. — Subparagraph  (B)  of  section  143(a)(1)  (defining 
qualified  mortgage  bond)  is  amended  by  striking  "June  30y  1992" 
and  inserting  "June  30,  1993". 

(b)  Mortgage  Credit  Certificates. — Subsection  (h)  of  section  25 
is  amended  by  striking  "June  30,  1992"  and  inserting  "June  30, 
1993". 

(c)  Treatment  of  Resale  Price  Control  and  Subsidy  Lien 
Programs. — Subsection  (k)  of  section  143  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph: 

"(10)  Treatment  of  resale  price  control  and  subsidy 
lien  programs.— 

"(A)  In  general. — In  the  case  of  a  residence  which  is  lo- 
cated in  a  high  housing  cost  area  (as  defined  in  section 
143(f)(5)),  the  interest  of  a  governmental  unit  in  such  resi- 
dence by  reason  of  financing  provided  under  any  qualified 
program  shall  not  be  taken  into  account  under  this  section 
(other  than  subsection  (m)),  and  the  acquisition  cost  of  the 
residence  which  is  taken  into  account  under  subsection  (e) 
shall  be  such  cost  reduced  by  the  amount  of  such  financing. 

"(B)  Qualified  program. — For  purposes  of  subparagraph 
(A),  the  term  'qualified  program '  means  any  governmental 
program  providing  second  mortgage  loans — 

"(i)  which  restricts  the  resale  of  the  residence  to  a 
purchaser  qualifying  under  this  section  and  to  a  price 
determined  by  an  index  that  reflects  less  than  the  full 
amount  of  any  appreciation  in  the  residence 's  value,  or 
"(ii)  which  provides  for  deferred  or  reduced  interest 
payments  on  such  financing  and  grants  the  governmen- 
tal unit  a  share  in  the  appreciation  of  the  residence, 
but  only  if  such  financing  is  not  provided  directly  or  indi- 
rectly through  the  use  of  any  private  activity  bond.  " 

(d)  Effective  Dates.— 

(1)  Bonds. — The  amendment  made  by  subsection  (a)  shall 
apply  to  bonds  issued  after  June  30,  1992. 

(2)  Certificates. — The  amendment  made  by  subsection  (b) 
shall  apply  to  elections  for  periods  after  June  30,  1992. 

(3)  Programs. — The  amendment  made  by  subsection  (c)  shall 
apply  to  qualified  mortgage  bonds  issued  and  mortgage  credit 
certificates  provided  on  or  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  2405.  QUALIFIED  SMALL  ISSUE  BONDS. 

(a)  In  General. — Subparagraph  (B)  of  section  144(a)(12)  (relating 
to  termination  dates)  is  amended  by  striking  "June  30,  1992"  and 
inserting  "June  30,  1993". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a)  \ 
shall  apply  to  bonds  issued  after  June  30,  1992. 
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SEC.  2406.  EMPLOYER-PROVIDED  EDUCATIONAL  ASSISTANCE. 

(a)  In  General. — Subsection  (d)  of  section  127  (relating  to  educa- 
tional assistance  programs)  is  amended  by  striking  "June  30,  1992" 
and  inserting  "June  30,  1993". 

(b)  Conforming  Amendment. — Paragraph  (2)  of  section  103  of 
the  Tax  Extension  Act  of  1991  is  amended  by  striking  "1992"  each 
place  it  appears  and  inserting  "1993". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  ending  after  June  30,  1992. 

SEC.  2407.  EXCISE  TAX  ON  CERTAIN  VACCINES. 

(a)  Tax. — Paragraphs  (2)  and  (3)  of  section  4131(c)  (relating  to  tax 
on  certain  vaccines)  are  each  amended  by  striking  "1992"  each  place 
it  appears  and  inserting  "1994  "• 

(b)  Trust  Fund.— Paragraph  (1)  of  section  9510(c)  (relating  to  ex- 
penditures from  Vaccine  Injury  Compensation  Trust  Fund)  is 
amended  by  striking  "1992"  and  inserting  "1994". 

(c)  Study. — The  Secretary  of  the  Treasury,  in  consultation  with 
the  Secretary  of  Health  and  Human  Services,  shall  conduct  a  study 
of- 

(1)  the  estimated  amount  that  will  be  paid  from  the  Vaccine 
Injury  Compensation  Trust  Fund  with  respect  to  vaccines  ad- 
ministered after  September  30,  1988,  and  before  October  1,  1994, 

(2)  the  rates  of  vaccine-related  injury  or  death  with  respect  to 
the  various  types  of  such  vaccines, 

(3)  new  vaccines  and  immunization  practices  being  developed 
or  used  for  which  amounts  may  be  paid  from  such  Trust  Fund, 

(4)  whether  additional  vaccines  should  be  included  in  the 
vaccine  injury  compensation  program,  and 

(5)  the  appropriate  treatment  of  vaccines  produced  by  State 
governmental  entities. 

The  report  of  such  study  shall  be  submitted  not  later  than  January 
1,  1994,  to  the  Committee  on  Ways  and  Means  of  the  House  of  Rep- 
resentatives and  the  Committee  on  Finance  of  the  Senate. 

SEC.  2408.  EMPLOYER-PROVIDED  GROUP  LEGAL  SERVICES  PLANS. 

(a)  In  General. — Subsection  (e)  of  section  120  (relating  to 
amounts  received  under  qualified  group  legal  services  plans)  is 
amended  by  striking  "June  30,  1992"  and  inserting  "June  30,  1993". 

(b)  Conforming  Amendment. — Paragraph  (2)  of  section  104  of 
the  Tax  Extension  Act  of  1991  is  amended  by  striking  "1992"  each 
place  it  appears  and  inserting  "1993". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  ending  after  June  30,  1992. 

SEC.  2409.  EXTENSION  OF  ENERGY  INVESTMENT  CREDIT  FOR  SOLAR  AND 
GEOTHERMAL  PROPERTY. 

(a)  In  General.— Subparagraph  (B)  of  section  48(a)(2)  (relating  to 
energy  percentage)  is  amended  by  striking  "June  30,  1992"  and  in- 
serting "June  30,  1993". 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  property  placed  in  service  after  June  30,  1992. 
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SEC.  2410.  EXTENSION  OF  TAX  CREDIT  FOR  ORPHAN  DRUG  CLINICAL  TEST- 
ING EXPENSES. 

(a)  In  General. — Subsection  (e)  of  section  28  (relating  to  clinical 
testing  expenses  for  certain  drugs  for  rare  diseases  or  conditions)  is 
amended  by  striking  "June  30,  1992"  and  inserting  "June  30,  1993". 

(b)  Effective  Date.— The  amendment  made  by  this  section  shall 
apply  to  taxable  years  ending  after  June  30,  1992. 

SEC.  2411.  HEALTH  INSURANCE  COSTS  OF  SELF  EMPLOYED  INDIVIDUALS. 

(a)  In  General. — Paragraph  (6)  of  section  162(1)  (relating  to  spe- 
cial rules  for  health  insurance  costs  of  self-employed  individuals)  is 
amended  by  striking  "June  30,  1992"  and  inserting  "June  30,  1993". 

(b)  Conforming  Amendment.— Paragraph  (2)  of  section  110  of 
the  Tax  Extension  Act  of  1991  is  amended  by  striking  "1992"  each 
place  it  appears  and  inserting  "1993". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  ending  after  June  30,  1992. 

SEC.  2412.  CERTAIN  TRANSFERS  TO  RAILROAD  RETIREMENT  ACCOUNT. 

Subsection  (c)(1)(A)  of  section  224  of  the  Railroad  Retirement  Sol- 
vency Act  of  1983  (relating  to  section  72(r)  revenue  increase  trans- 
ferred to  certain  railroad  accounts)  is  amended  by  striking  "with  re- 
spect to  benefits  received  before  October  1,  1992". 

SEC.  2413.  DISCLOSURES  OF  INFORMATION  FOR  VETERANS  BENEFITS. 

(a)  In  General. — Section  6103(l)(7)(D)  (relating  to  program  to 
which  rule  applies)  is  amended  by  striking  "September  30,  1992"  in 
the  last  sentence  and  inserting  "September  30,  1997". 

(b)  Conforming  Amendment. — Section  5317(g)  of  title  38,  United 
States  Code,  is  amended  by  striking  "September  30,  1992"  and  in- 
serting "September  30,  1997". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  September  30,  1992. 

Subtitle  F— Modifications  to  Minimum  Tax 

SEC.  2501.  TEMPORARY  REPEAL  OF  PREFERENCE  FOR  CHARITABLE  CON- 
TRIBUTIONS OF  APPRECIATED  PROPERTY. 

(a)  Temporary  Repeal. — 

(1)  In  general. — Paragraph  (6)  of  section  57(a)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subparagraph: 

"(C)  Appplication  of  paragraph. —This  paragraph 
shall  not  apply  to  any  contribution  made  after  December 
31,  1991,  and  before  July  1,  1993. " 

(2)  Conforming  amendment.— Subparagraph  (B)  of  section 
57(a)(6)  is  amended  by  striking  the  last  sentence. 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  taxable  years  ending  after  December  31, 
1991. 

(b)  Advance  Determination  of  Value  of  Charitable  Gifts. — 

(1)  In  general. — The  Secretary  of  the  Treasury  or  his  dele- 
gate shall  develop  a  procedure  under  which  taxpayers  may  elect 
to  seek  an  agreement  with  the  Secretary  as  to  the  value  of  tangi- 
ble personal  property  prior  to  the  donation  of  such  property  to  a 
qualifying  charitable  organization  if  the  time  limits  for  the  do- 
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nation  and  other  conditions  contained  in  the  agreement  are  sat- 
isfied. 

(2)  Report —Not  later  than  December  31,  1992,  the  Secretary 
of  the  Treasury  shall  report  to  the  Committee  on  Finance  of  the 
Senate  and  the  Committee  on  Ways  and  Means  of  the  House  of 
Representatives  on  the  development  of  the  procedure  referred  to 
in  paragraph  (1),  including  the  setting  of  possible  threshold 
amounts  for  claimed  value  (and  the  payment  of  fees)  by  a  tax- 
payer in  order  to  seek  agreement  under  the  procedure,  possible 
limitations  on  applying  the  procedure  only  to  items  with  signifi- 
cant artistic  or  cultural  value,  recommendations  for  legislative 
action  needed  to  implement  the  proposed  procedure,  and  a  pro- 
jected timetable  for  its  implementation, 
(c)  Study  of  Corporate  Sponsorship  Payments.— 

(1)  In  general. — The  Secretary  of  the  Treasury  or  his  dele- 
gate shall  conduct  a  study  of  the  tax  treatment  of  corporate 
sponsorship  payments  received  by  tax-exempt  organizations  in 
connection  with  athletic  and  other  events,  including  the  ramifi- 
cations of  Announcement  92-15,  1992 — 5 1.R.B.  51. 

(2)  Report. — Not  later  than  1  year  after  the  date  of  the  enact- 
ment of  this  Act,  the  Secretary  shall  report  to  the  Committee  on 
Finance  of  the  Senate  and  the  Committee  on  Ways  and  Means 
of  the  House  of  Representatives  the  results  of  the  study  under 
paragraph  (1). 

SEC.  2502.  ELIMINATION  OF  ACE  DEPRECIATION  ADJUSTMENT. 

(a)  In  General. — Clause  (i)  of  section  56(g)(4)(A)  (relating  to  de- 
preciation adjustments  for  computing  adjusted  current  earnings)  is 
amended  by  adding  at  the  end  the  following  new  sentence:  "The  pre- 
ceding sentence  shall  not  apply  to  property  placed  in  service  on  or 
after  February  1,  1992,  and  the  depreciation  deduction  with  respect 
to  such  property  shall  be  determined  under  the  rules  of  subsection 
(a)(1)(A). " 

(b)  Effective  Dates. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  property  placed 
in  service  on  or  after  February  1,  1992,  in  taxable  years  ending 
after  such  date. 

(2)  Coordination  with  transitional  rules. — The  amend- 
ments made  by  this  section  shall  not  apply  to  any  property  to 
which  paragraph  (1)  of  section  56(a)  of  the  Internal  Revenue 
Code  of  1986  does  not  apply  by  reason  of  subparagraph  (C)(i)  of 
such  paragraph  (1). 

SEC.  2503.  MINIMUM  TAX  TREATMENT  OF  CERTAIN  ENERGY  PREFERENCES. 

(a)  Modification  of  Adjusted  Current  Earnings. — Clause  (i) 
of  section  56(g)(4)(D)  is  amended  by  striking  "The"  and  inserting  "In 
the  case  of  an  integrated  oil  company  (as  defined  in  section 
291(b)(4)),  the". 

(b)  Modifications  of  Energy  Preference  Adjustment. — 

(1)  In  general.— Subparagraph  (A)  of  section  56(h)(3)  is 
amended  to  read  as  follows: 

"(A)  50  percent  of  the  intangible  drilling  cost  preference, 
plus". 

(2)  Conforming  amendments. — 
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(A)  Paragraph  (1)  of  section  56(h)  is  amended  by  inserting 
"(as  defined  in  section  29 l(b)(li))"  after  "company". 

(B)  Paragraph  (4)  of  section  56(h)  is  amended  to  read  as 
follows: 

"(4)  Intangible  drilling  cost  preference.— For  purposes  of 
this  subsection,  the  term  'intangible  drilling  cost  preference1 
means  the  amount  by  which  alternative  minimum  taxable 
income  would  be  reduced  if  it  were  computed  without  regard  to 
section  57(a)(2). " 

(C)  Section  56(h)  is  amended  by  striking  paragraph  (6) 
and  by  redesignating  paragraphs  (7)  and  (8)  as  paragraphs 
(6)  and  (7). 

(c)  Net  Income  Limitation. — Subparagraph  (A)  of  section  57(a)(2) 
is  amended  by  adding  at  the  end  the  following  new  sentence:  "In 
the  case  of  a  taxpayer  other  than  an  integrated  oil  company  (as  de- 
fined in  section  291(b)(4)),  the  preceding  sentence  shall  be  applied  by 
substituting  '70 percent'  for  '65 percent1  ". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  taxable  years  beginning  after  December  31,  1991. 

Subtitle  G — Repeal  of  Certain  Luxury  Excise 
Taxes;  Imposition  of  Tax  on  Diesel  Fuel  Used 
in  Noncommercial  Boats 

SEC.  2601.  REPEAL  OF  LUXURY  EXCISE  TAXES  OTHER  THAN  ON  PASSENGER 
VEHICLES. 

(a)  In  General. — Subchapter  A  of  chapter  31  (relating  to  retail 
excise  taxes)  is  amended  to  read  as  follows: 

"Subchapter  A — Luxury  Passenger  Automobiles 

"Sec.  4001.  Imposition  of  tax. 

"Sec.  4002.  1st  retail  sale;  uses,  etc.  treated  as  sales;  determination  of 
price. 

"Sec.  4003.  Special  rules. 
"SEC.  4001.  IMPOSITION  OF  TAX. 

"(a)  Imposition  of  Tax. — There  is  hereby  imposed  on  the  1st 
retail  sale  of  any  passenger  vehicle  a  tax  equal  to  10  percent  of  the 
price  for  which  so  sold  to  the  extent  such  price  exceeds  $30,000. 
' '(b)  Passenger  Vehicle.— 

"(1)  In  general. — For  purposes  of  this  subchapter,  the  term 
'passenger  vehicle'  means  any  J^-wheeled  vehicle — 

"(A)  which  is  manufactured  primarily  for  use  on  public 
streets,  roads,  and  highways,  and 

"(B)  which  is  rated  at  6,000  pounds  unloaded  gross  vehi- 
cle weight  or  less. 
"(2)  Special  rules.— 

"(A)  Trucks  and  vans. — In  the  case  of  a  truck  or  van, 
paragraph  (1)(B)  shall  be  applied  by  substituting  'gross  ve- 
hicle weight'  for  'unloaded  gross  vehicle  weight'. 
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"(B)  Limousines. — In  the  case  of  a  limousine,  paragraph 
(1)  shall  be  applied  without  regard  to  subparagraph  (B) 
thereof. 

"(c)  Exceptions  for  Taxicabs,  Etc. — The  tax  imposed  by  this 
section  shall  not  apply  to  the  sale  of  any  passenger  vehicle  for  use  by 
the  purchaser  exclusively  in  the  active  conduct  of  a  trade  or  busi- 
ness of  transporting  persons  or  property  for  compensation  or  hire. 

"(d)  Exemption  for  Law  Enforcement  Uses,  Etc. — No  tax 
shall  be  imposed  by  this  section  on  the  sale  of  any  passenger  vehi- 
cle— 

"(1)  to  the  Federal  Government,  or  a  State  or  local  govern- 
ment, for  use  exclusively  in  police,  firefighting,  search  and 
rescue,  or  other  law  enforcement  or  public  safety  activities,  or  in 
public  works  activities,  or 

"(2)  to  any  person  for  use  exclusively  in  providing  emergency 
medical  services. 
"(e)  Inflation  Adjustment. — 

"(1)  In  general. — In  the  case  of  any  calendar  year  after  1991, 
the  $30,000  amount  in  subsection  (a)  and  section  4003(a)  shall 
be  increased  by  an  amount  equal  to — 
"(A)  $30,000,  multiplied  by 

"(B)  the  cost-of-living  adjustment  under  section  1(f)(3)  for 
such  calendar  year,  determined  by  substituting  'calendar 
year  1990'  for  'calendar  year  199V  in  subparagraph  (B) 
thereof. 

"(2)  Rounding. — If  any  amount  as  adjusted  under  paragraph 
(1)  is  not  a  multiple  of  $100,  such  amount  shall  be  rounded  to 
the  nearest  multiple  of  $100  (or,  if  such  amount  is  a  multiple  of 
$50  and  not  of  $100,  such  amount  shall  be  rounded  to  the  next 
highest  multiple  of  $100). 
"(f)  Termination. — The  tax  imposed  by  this  section  shall  not 
apply  to  any  sale  or  use  after  December  31,  1999. 

"SEC.  4002.  1ST  RETAIL  SALE;  USES,  ETC.  TREATED  AS  SALES;  DETERMINA- 
TION OF  PRICE. 

"(a)  1st  Retail  Sale. — For  purposes  of  this  subchapter,  the  term 
'1st  retail  sale'  means  the  1st  sale,  for  a  purpose  other  than  resale, 
after  manufacture,  production,  or  importation. 
"(b)  Use  Treated  as  Sale.— 

"(1)  In  general. — If  any  person  uses  a  passenger  vehicle  (in- 
cluding any  use  after  importation)  before  the  1st  retail  sale  of 
such  vehicle,  then  such  person  shall  be  liable  for  tax  under  this 
subchapter  in  the  same  manner  as  if  such  vehicle  were  sold  at 
retail  by  him. 

"(2)  Exemption  for  further  manufacture. — Paragraph  (1) 
shall  not  apply  to  use  of  a  vehicle  as  material  in  the  manufac- 
ture or  production  of,  or  as  a  component  part  of,  another  vehicle 
taxable  under  this  subchapter  to  be  manufactured  or  produced 
by  him. 

"(3)  Exemption  for  demonstration  use. — Paragraph  (1) 
shall  not  apply  to  any  use  of  a  passenger  vehicle  as  a  demon- 
strator for  a  potential  customer  while  the  potential  customer  is 
in  the  vehicle. 


54 


"(4)  Exception  for  use  after  importation  of  certain  ve- 
hicles.— Paragraph  (1)  shall  not  apply  to  the  use  of  a  vehicle 
after  importation  if  the  user  or  importer  establishes  to  the  satis- 
faction of  the  Secretary  that  the  1st  use  of  the  vehicle  occurred 
before  January  1,  1991,  outside  the  United  States. 

"(5)  Computation  of  tax. — In  the  case  of  any  person  made 
liable  for  tax  by  paragraph  (1),  the  tax  shall  be  computed  on  the 
price  at  which  similar  vehicles  are  sold  at  retail  in  the  ordinary 
course  of  trade,  as  determined  by  the  Secretary. 
'(c)  Leases  Considered  as  Sales.— For  purposes  of  this  subchap- 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, the  lease  of  a  vehicle  (including  any  renewal  or  any  ex- 
tension of  a  lease  or  any  subsequent  lease  of  such  vehicle)  by 
any  person  shall  be  considered  a  sale  of  such  vehicle  at  retail. 
"(2)  Special  rules  for  long-term  leases. — 

"(A)  Tax  not  imposed  on  sale  for  leasing  in  a  quali- 
fied lease. — The  sale  of  a  passenger  vehicle  to  a  person  en- 
gaged, in  a  passenger  vehicle  leasing  or  rental  trade  or  busi- 
ness for  leasing  by  such  person  in  a  long-term  lease  shall 
not  be  treated  as  the  1st  retail  sale  of  such  vehicle. 

"(B)  Long-term  lease. — For  purposes  of  subparagraph 
(A),  the  term  'long-term  lease'  means  any  long-term  lease  (as 
defined  in  section  4052). 

"(C)  Special  rules. — In  the  case  of  a  long-term  lease  of  a 
vehicle  which  is  treated  as  the  1st  retail  sale  of  such  vehi- 
cle— 

"(i)  Determination  of  price.— The  tax  under  this 
subchapter  shall  be  computed  on  the  lowest  price  for 
which  the  vehicle  is  sold  by  retailers  in  the  ordinary 
course  of  trade. 

"(ii)  Payment  of  tax.— Rules  similar  to  the  rules  of 
section  4217(e)(2)  shall  apply. 

"(Hi)  NO  TAX  WHERE  EXEMPT  USE  BY  LESSEE.— No  tax 

shall  be  imposed  on  any  lease  payment  under  a  long-  I 
term  lease  if  the  lessees  use  of  the  vehicle  under  such 
lease  is  an  exempt  use  (as  defined  in  section  4003(b))  of 
such  vehicle, 
'(d)  Determination  of  Price. — 

"(1)  In  general. — In  determining  price  for  purposes  of  this 
subchapter — 

"(A)  there  shall  be  included  any  charge  incident  to  plac-  | 
ing  the  article  in  condition  ready  for  use, 
"(B)  there  shall  be  excluded — 

"(i)  the  amount  of  the  tax  imposed  by  this  subchap- 
ter, 

"(ii)  if  stated  as  a  separate  charge,  the  amount  of  any 
retail  sales  tax  imposed  by  any  State  or  political  subdi- 
vision thereof  or  the  District  of  Columbia,  whether  the 
liability  for  such  tax  is  imposed  on  the  vendor  or 
vendee,  and 

"(Hi)  the  value  of  any  component  of  such  article  if— 
"(I)  such  component  is  furnished  by  the  1st  user 
of  such  article,  and 
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"(II)  such  component  has  been  used  before  such 
furnishing,  and 
"(C)  the  price  shall  be  determined  without  regard  to  any 
trade-in. 

"(2)  Other  rules. — Rules  similar  to  the  rules  of  paragraphs 
(2)  and  (4)  of  section  4052(b)  shall  apply  for  purposes  of  this  sub- 
chapter. 

"SEC.  4003.  SPECIAL  RULES. 

"(a)  Separate  Purchase  of  Vehicle  and  Parts  and  Accesso- 
ries Therefor. — Under  regulations  prescribed  by  the  Secretary — 

"(1)  In  general. — Except  as  provided  in  paragraph  (2),  if— 
"(A)  the  owner,  lessee,  or  operator  of  any  passenger  vehi- 
cle installs  (or  causes  to  be  installed)  any  part  or  accessory 
on  such  vehicle,  and 

"(B)  such  installation  is  not  later  than  the  date  6  months 
after  the  date  the  vehicle  was  1st  placed  in  service, 
then  there  is  hereby  imposed  on  such  installation  a  tax  equal  to 
10  percent  of  the  price  of  such  part  or  accessory  and  its  installa- 
tion. 

"(2)  Limitation. — The  tax  imposed  by  paragraph  (1)  on  the 
installation  of  any  part  or  accessory  shall  not  exceed  10  percent 
of  the  excess  (if  any)  of— 
"(A)  the  sum  of— 

"(i)  the  price  of  such  part  or  accessory  and  its  instal- 
lation, 

"(ii)  the  aggregate  price  of  the  parts  and  accessories 
(and  their  installation)  installed  before  such  part  or  ac- 
cessory, plus 

"(Hi)  the  price  for  which  the  passenger  vehicle  was 
sold,  over 
"(B)  $30,000. 

"(3)  Exceptions.— Paragraph  (1)  shall  not  apply  if— 

"(A)  the  part  or  accessory  installed  is  a  replacement  part 
or  accessory, 

"(B)  the  part  or  accessory  is  installed  to  enable  or  assist 
an  individual  with  a  disability  to  operate  the  vehicle,  or  to 
enter  or  exit  the  vehicle,  by  compensating  for  the  effect  of 
such  disability,  or 

"(C)  the  aggregate  price  of  the  parts  and  accessories  (and 
their  installation)  described  in  paragraph  (1)  with  respect 
to  the  vehicle  does  not  exceed  $200  (or  such  other  amount  or 
amounts  as  the  Secretary  may  by  regulation  prescribe). 
"(4)  Installers  secondarily  liable  for  tax. — The  owners 
of  the  trade  or  business  installing  the  parts  or  accessories  shall 
be  secondarily  liable  for  the  tax  imposed  by  this  subsection. 
"(b)  Imposition  of  Tax  on  Sales,  Etc.,  Within  2  Years  of  Ve- 
hicles Purchased  Tax-Free.— 
"(1)  In  general.— If— 

"(A)  no  tax  was  imposed  under  this  subchapter  on  the  1st 
retail  sale  of  any  passenger  vehicle  by  reason  of  its  exempt 
use,  and 
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"(B)  within  2  years  after  the  date  of  such  1st  retail  sale, 
such  vehicle  is  resold  by  the  purchaser  or  such  purchaser 
makes  a  substantial  nonexempt  use  of  such  vehicle, 
then  such  sale  or  use  of  such  vehicle  by  such  purchaser  shall  be 
treated  as  the  1st  retail  sale  of  such  vehicle  for  a  price  equal  to 
its  fair  market  value  at  the  time  of  such  sale  or  use. 

"(2)  Exempt  use. — For  purposes  of  this  subsection,  the  term 
'exempt  use'  means  any  use  of  a  vehicle  if  the  1st  retail  sale  of 
such  vehicle  is  not  taxable  under  this  subchapter  by  reason  of 
such  use. 

"(c)  Parts  and  Accessories  Sold  With  Taxable  Article.— 
Parts  and  accessories  sold  on,  in  connection  with,  or  with  the  sale  of 
any  passenger  vehicle  shall  be  treated  as  part  of  the  vehicle. 

"(d)  Partial  Payments,  Etc. — In  the  case  of  a  contract,  sale,  or 
arrangement  described  in  paragraph  (2),  (3),  or  (4)  of  section  4216(c), 
rules  similar  to  the  rules  of  section  4217(e)(2)  shall  apply  for  pur- 
poses of  this  subchapter. " 

(b)  Technical  Amendments.— 

(1)  Subsection  (c)  of  section  4221  is  amended  by  striking 
"4002(b),  4003(c),  4004(a)"  and  inserting  "4001(d)". 

(5)  Subsection  (d)  of  section  4222  is  amended  by  striking 
"4002(b),  4003(c),  4004(a)"  and  inserting  "4001(d)". 

(3)  The  table  of  subchapters  for  chapter  31  is  amended  by 
striking  the  item  relating  to  subchapter  A  and  inserting  the  fol- 
lowing: 

"Subchapter  A.  Luxury  passenger  vehicles.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  January  1,  1992. 

SEC.  2602.  TAX  ON  DIESEL  FUEL  USED  IN  NONCOMMERCIAL  BOATS. 

(a)  General  Rule. — 

(1)  Paragraph  (2)  of  section  4092(a)  (defining  diesel  fuel)  is 
amended  by  striking  "or  a  diesel-powered  train"  and  inserting 
",  a  diesel-powered  train,  or  a  diesel-powered  boat". 

(2)  Paragraph  (1)  of  section  4041(a)  is  amended — 

(A)  by  striking  "diesel-powered  highway  vehicle"  each 
place  it  appears  and  inserting  "diesel-powered  highway  ve- 
hicle or  diesel-powered  boat",  and 

(B)  by  striking  "such  vehicle"  and  inserting  "such  vehicle 
or  boat". 

(3)  Subparagraph  (B)  of  section  4092(b)(1)  is  amended  by  strik- 
ing "commercial  and  noncommercial  vessels"  each  place  it  ap- 
pears and  inserting  "vessels  for  use  in  an  off-highway  business 
use  (as  defined  in  section  6421(e)(2)(B))". 

(b)  Exemption  for  Use  in  Fisheries  or  Commercial  Naviga- 
tion.— Subparagraph  (B)  of  section  6421(e)(2)  is  amended  to  read  as 
follows: 

"(B)  Uses  in  boats. — The  term  'off-highway  business  use' 
does  not  include  any  use  in  a  motorboat;  except  that  such 
term  shall  include  any  use  in — 

"(i)  a  vessel  employed  in  the  fisheries  or  in  the  whal- 
ing business,  and 

"(ii)  in  the  case  of  diesel  fuel,  a  boat  in  the  active 
conduct  of— 
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"(I)  a  trade  or  business  of  commercial  fishing  or 
transporting  persons  or  property  for  compensation 
or  hire,  or 

"(II)  any  other  trade  or  business  unless  the  boat 
is  used  predominantly  in  any  activity  which  is  of  a 
type  generally  considered  to  constitute  entertain- 
ment, amusement  or  recreation. " 

(c)  Retention  of  Taxes  in  General  Fund.— 

(1)  Taxes  imposed  at  highway  trust  fund  financing 
rate. — Paragraph  (4)  of  section  9503(b)  (relating  to  transfers  to 
Highway  Trust  Fund)  is  amended — 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (A), 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (B) 
and  inserting  ",  and",  and 

(C)  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

"(C)  there  shall  not  be  taken  into  account  the  taxes  im- 
posed by  sections  4041  and  4091  on  diesel  fuel  sold  for  use 
or  used  as  fuel  in  a  diesel-powered  boat.  " 

(2)  Taxes  imposed  at  leaking  underground  storage  tank 
trust  fund  financing  rate. — Subsection  (b)  of  section  9508 
(relating  to  transfers  to  Leaking  Underground  Storage  Tank 
Trust  Fund)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  sentence:  "For  purposes  of  this  subsection,  there 
shall  not  be  taken  into  account  the  taxes  imposed  by  sections 
4041  and  4091  on  diesel  fuel  sold  for  use  or  used  as  fuel  in  a 
diesel-powered  boat. " 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  take  effect  on  July  1,  1992. 

Subtitle  H — Urban  Tax  Enterprise  Zones  and 
Rural  Development  Investment  Zones 

SEC  2701.  STATEMENT  OF  PURPOSE. 

It  is  the  purpose  of  this  subtitle  to  establish  a  demonstration  pro- 
gram of  providing  incentives  for  the  creation  of  tax  enterprise  zones 
in  order — 

(1)  to  revitalize  economically  and  physically  distressed  areas, 
primarily  by  encouraging  the  formation  of  new  businesses  and 
the  retention  and  expansion  of  existing  businesses, 

(2)  to  promote  meaningful  employment  for  tax  enterprise  zone 
residents,  and 

(3)  to  encourage  individuals  to  reside  in  the  tax  enterprise 
zones  in  which  they  are  employed. 

PART  I— DESIGNATION  AND  TAX  INCENTIVES 

SEC.  2702.  DESIGNATION  AND  TREATMENT  OF  URBAN  TAX  ENTERPRISE 
ZONES  AND  RURAL  DEVELOPMENT  INVESTMENT  ZONES, 
(a)  In  General. — Chapter  1  (relating  to  normal  taxes  and  sur- 
taxes) is  amended  by  inserting  after  subchapter  T  the  following  new 
subchapter: 
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"Subchapter  U— Designation  and  Treatment  of  Tax  Enterprise 

Zones 

"Part  I.  Designation  of  tax  enterprise  zones. 
"Part  II.  Incentives  for  tax  enterprise  zones. 

"PART  I— DESIGNATION  OF  TAX  ENTERPRISE 

ZONES 

"Sec.  1391.  Designation  procedure. 

"Sec.  1392.  Eligibility  and  selection  criteria. 

"Sec.  1393.  Definitions  and  special  rules. 

"SEC  1391.  DESIGNATION  PROCEDURE. 

"(a)  In  General. — For  purposes  of  this  title,  the  term  'tax  enter- 
prise zone'  means  any  area  which  is,  under  this  part — 

"(1)  nominated  by  1  or  more  local  governments  and  the  State 
in  which  it  is  located  for  designation  as  a  tax  enterprise  zone, 
and 

"(2)  designated  by— 

"(A)  the  Secretary  of  Housing  and  Urban  Development  in 
the  case  of  an  urban  tax  enterprise  zone,  and 

"(B)  the  Secretary  of  Agriculture,  in  consultation  with 
the  Secretary  of  Commerce,  in  the  case  of  a  rural  develop- 
ment investment  zone. 
"(b)  Number  of  Designations.— 

"(1)  Aggregate  limit. — The  appropriate  Secretaries  may  des- 
ignate in  the  aggregate  35  nominated  areas  as  tax  enterprise 
zones  under  this  section,  subject  to  the  availability  of  eligible 
nominated  areas.  Not  more  than  10  urban  tax  enterprise  zones 
may  be  designated  and  not  more  than  25  rural  development  in- 
vestment zones  may  be  designated.  At  least  1  of  the  designated 
rural  development  investment  zones  shall  be  within  an  Indian 
reservation.  Such  designations  may  be  made  only  during  the 
calendar  years  1993,  1994,  and  1995. 
"(2)  Annual  limits. — 

"(A)  Urban  tax  enterprise  zones.— The  number  of 
urban  tax  enterprise  zones  designated  under  paragraph 
(V- 

"(i)  in  calendar  year  1993  shall  not  exceed  5, 
"(ii)  in  calendar  year  1994  shall  not  exceed  the  sum 
of  3  plus  the  carryover  amount  for  such  year,  and 

"(Hi)  in  calendar  year  1995  shall  not  exceed  the  sum 
of  2  plus  the  carryover  amount  for  such  year. 
"(B)  Rural   development  investment  zones.— The 
number  of  rural  development  investment  zones  designated 
under  paragraph  (1) — 

"(i)  in  calendar  year  1993  shall  not  exceed  12, 
(ii)  in  calendar  year  1994  shall  not  exceed  the  sum 
of  7  plus  the  carryover  amount  for  such  year,  and 

"(Hi)  in  calendar  year  1995  shall  not  exceed  the  sum 
of  6  plus  the  carryover  amount  for  such  year. 
"(C)  Carryover  amount.— For  purposes  of  subpara- 
graphs (A)  and  (B),  the  carryover  amount  for  any  calendar 
year  shall  be  equal  to  the  amount  by  which — 
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"(i)  the  limitation  under  such  subparagraph  for  the 
preceding  calendar  year,  exceeds 

"(ii)  the  number  of  designations  made  under  para- 
graph (1)  for  the  type  of  tax  enterprise  zone  to  which 
such  subparagraph  relates  in  such  preceding  calendar 
year. 

"(3)  Advance  designations  permitted. — For  purposes  of 
this  subchapter,  a  designation  during  any  calendar  year  shall 
be  treated  as  made  on  January  1  of  the  following  calendar  year 
if  the  appropriate  Secretary,  in  making  such  designation,  speci- 
fies that  such  designation  is  effective  as  of  such  January  1. 
"(c)  Limitations  on  Designations. — The  appropriate  Secretary 
may  not  make  any  designation  under  subsection  (a)  unless — 

"(1)  the  local  governments  and  the  State  in  which  the  nomi- 
nated area  is  located  have  the  authority — 

"(A)  to  nominate  the  area  for  designation  as  a  tax  enter- 
prise zone,  and 

"(B)  to  provide  assurances  satisfactory  to  the  appropriate 
Secretary  that  the  commitments  under  section  1392(c)  will 
be  fulfilled, 

"(2)  the  local  governments  and  the  State  in  which  the  nomi- 
nated area  is  located — 

"(A)  have  designated  a  governmental  official  with  re- 
sponsibility for  making  allocations  under  section  1397 A  (re- 
lating to  overall  limitation  on  zone  incentives),  and 

"(B)  have  established  procedures  to  ensure  that  alloca- 
tions under  section  1397 A  are  made  in  a  manner  designed 
primarily  to  increase  economic  activity  in  the  tax  enterprise 
zone  over  that  which  would  otherwise  have  occurred, 
"(3)  a  nomination  of  the  area  is  submitted  in  a  reasonable 
time  before  the  calendar  year  for  which  designation  as  a  tax  en- 
terprise zone  is  sought, 

"(4)  the  appropriate  Secretary  determines  that  any  informa- 
tion furnished  is  reasonably  accurate,  and 

"(5)  the  State  and  local  governments  certify  that  no  portion  of 
the  area  nominated  is  already  included  in  a  tax  enterprise  zone 
or  in  an  area  otherwise  nominated  to  be  a  tax  enterprise  zone. 
"(d)  Period  for  Which  Designation  is  in  Effect. — 

"(1)  In  general. — Any  designation  of  an  area  as  a  tax  enter- 
prise zone  shall  remain  in  effect  during  the  period  beginning  on 
the  date  of  the  designation  and  ending  on  the  earliest  of— 

"(A)  December  31  of  the  15th  calendar  year  following  the 
calendar  year  in  which  such  date  occurs, 

"(B)  the  termination  date  designated  by  the  State  and 
local  governments  as  provided  for  in  their  nomination,  or 
"(C)  the  date  the  appropriate  Secretary  revokes  the  desig- 
nation under  paragraph  (2). 
"(2)  Revocation  of  designation. — 

"(A)  In  general. — The  appropriate  Secretary  shall 
revoke  the  designation  of  an  area  as  a  tax  enterprise  zone  if 
such  Secretary  determines  that  the  local  government  or  the 
State  in  which  it  is  located — 

"(i)  has  significantly  modified  the  boundaries  of  the 
area,  or 
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"(ii)  is  not  complying  substantially  with  the  State 
and  local  commitments  pursuant  to  section  1392(c). 
"(B)  Applicable  procedures.— A  designation  may  be  re- 
voked by  the  appropriate  Secretary  under  subparagraph  (A) 
only  after  a  hearing  on  the  record  involving  officials  of  the 
State  or  local  government  involved. 

"SEC.  1392.  ELIGIBILITY  AND  SELECTION  CRITERIA. 

"(a)  In  General. — The  appropriate  Secretary  may  make  a  desig- 
nation of  any  nominated  area  under  section  1391  only  on  the  basis 
of  the  eligibility  and  selection  criteria  set  forth  in  this  section. 
"(b)  Eligibility  Criteria. — 

"(i)  Urban  tax  enterprise  zones. — A  nominated  area 
which  is  not  a  rural  area  shall  be  eligible  for  designation  under 
section  1391  only  if  it  meets  the  following  criteria: 

"(A)  Population. — The  nominated  area  has  a  population 
(as  determined  by  the  most  recent  census  data  available)  of 
not  less  than  4,000. 

"(B)  Distress. — The  nominated  area  is  one  of  pervasive 
poverty,  unemployment,  and  general  distress. 
"(C)  Size. — The  nominated  area — 

"(i)  does  not  exceed  12  square  miles, 
"(ii)  has  a  boundary  which  is  continuous,  or  consists 
of  not  more  than  3  noncontiguous  parcels,  and 
"(Hi)  is  located  entirely  within  1  State. 
"(D)  Unemployment  rate. — The  unemployment  rate  (as 
determined  by  the  appropriate  available  data)  is  not  less 
than  1.5  times  the  national  unemployment  rate. 

"(E)  Poverty  rate. — The  poverty  rate  (as  determined  by 
the  most  recent  census  data  available)  for  not  less  than  90 
percent  of  the  population  census  tracts  (or  where  not  trad- 
ed, the  equivalent  county  divisions  as  defined  by  the 
Bureau  of  the  Census  for  the  purposes  of  defining  poverty 
areas)  within  the  nominated  area  is  not  less  than  20  per- 
cent. 

"(F)  Course  of  action. — There  has  been  adopted  for  the 
nominated  area  a  course  of  action  which  meets  the  require- 
ments of  subsection  (c). 
"(2)  Rural  development  investment  zones. — A  nominated 
area  which  is  a  rural  area  shall  be  eligible  for  designation 
under  section  1391  only  if  it  meets  the  following  criteria: 

"(A)  Population. — The  nominated  area  has  a  population 
(as  determined  by  the  most  recent  census  data  available)  of 
not  less  than  1,000. 

"(B)  Distress. — The  nominated  area  is  one  of  general 
distress. 

"(C)  Size. — The  nominated  area — 

"(i)  does  not  exceed  10,000  square  miles, 
"(ii)  consists  of  areas  within  not  more  than  4  contig- 
uous counties, 

"(Hi)  has  a  boundary  which  is  continuous,  or  consists 
of  not  more  than  3  noncontiguous  parcels,  and 
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"(iv)  except  in  the  case  of  nominated  areas  located  in 
1  or  more  Indian  reservations,   is  located  entirely 
within  1  State. 
"(D)  Additional  criteria. — Not  less  than  2  of  the  fol- 
lowing criteria: 

"(i)  Unemployment  rate.— The  criterion  set  forth  in 
paragraph  (1)(D). 

"(ii)  Poverty  rate.— The  criterion  set  forth  in  para- 
graph (1)(E). 

(Hi)  Job  loss. — The  amount  of  wages  attributable 
to  employment  in  the  area,  and  subject  to  tax  under 
section  3301  during  the  preceding  calendar  year,  is  not 
more  than  95  percent  of  such  wages  during  the  5th  pre- 
ceding calendar  year. 

11  (iv)  Out-migration. — The  population  of  the  area 
decreased  (as  determined  by  the  most  recent  census 
data  available)  by  10  percent  or  more  between  1980  and 
1990. 

"(E)  Course  of  action. — There  has  been  adopted  for  the 
nominated  area  a  course  of  action  which  meets  the  require- 
ments of  subsection  (c). 
"(c)  Required  State  and  Local  Course  of  Action. — 

"(1)  In  general. — No  nominated  area  may  be  designated  as  a 
tax  enterprise  zone  unless  the  local  government  and  the  State  in 
which  it  is  located  agree  in  writing  that,  during  any  period 
during  which  the  area  is  a  tax  enterprise  zone,  the  governments 
will  follow  a  specified  course  of  action  designed  to  reduce  the 
various  burdens  borne  by  employers  or  employees  in  the  area. 

"(2)  Course  of  action. — The  course  of  action  under  para- 
graph (1)  may  be  implemented  by  both  governments  and  private 
nongovernmental  entities,  may  not  be  funded  from  proceeds  of 
any  Federal  program,  and  may  include — 

"(A)  a  reduction  of  tax  rates  or  fees  applying  within  the 
tax  enterprise  zone, 

"(B)  an  increase  in  the  level,  or  efficiency  of  delivery,  of 
local  public  services  within  the  tax  enterprise  zone, 

"(C)  actions  to  reduce,  remove,  simplify,  or  streamline 
government  paperwork  requirements  applicable  within  the 
tax  enterprise  zone, 

"(D)  the  involvement  in  the  program  by  public  authorities 
or  private  entities,  organizations,  neighborhood  associa- 
tions, and  community  groups,  particularly  those  within  the 
nominated  area,  including  a  written  commitment  to  pro- 
vide jobs  and  job  training  for,  and  technical,  financial,  or 
other  assistance  to,  employers,  employees,  and  residents  of 
the  nominated  area, 

"(E)  the  giving  of  special  preference  to  contractors  owned 
and  operated  by  members  of  any  minority, 

"(F)  the  gift  (or  sale  at  below  fair  market  value)  of  sur- 
plus land  in  the  tax  enterprise  zone  to  neighborhood  orga- 
nizations agreeing  to  operate  a  business  on  the  land, 

"(G)  the  establishment  of  a  program  under  which  employ- 
ers within  the  tax  enterprise  zone  may  purchase  health  in- 
surance for  their  employees  on  a  pooled  basis, 
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"(H)  the  establishment  of  a  program  to  encourage  local  fi- 
nancial institutions  to  satisfy  their  obligations  under  the 
Community  Reinvestment  Act  of  1977  (12  U.S.C.  2901  et 
seq.)  by  making  loans  to  tax  enterprise  zone  businesses,  with 
emphasis  on  startup  and  other  small-business  concerns  (as 
defined  in  section  3(a)  of  the  Small  Business  Act  (15  U.S.C. 
632(a)), 

"(I)  the  giving  of  special  preference  to  qualified  low- 
income  housing  projects  located  in  tax  enterprise  zones,  in 
the  allocation  of  the  State  housing  credit  ceiling  applicable 
under  section  42,  and 

"(J)  the  giving  of  special  preference  to  facilities  located  in 
tax  enterprise  zones,  in  the  allocation  of  the  State  ceiling 
on  private  activity  bonds  applicable  under  section  146. 
"(3)  Recognition  of  past  efforts. — In  evaluating  courses  of 
action  agreed  to  by  any  State  or  local  government,  the  appropri- 
ate Secretary  shall  take  into  account  the  past  efforts  of  the 
State  or  local  government  in  reducing  the  various  burdens  borne 
by  employers  and  employees  in  the  area  involved. 

"(4)  Prohibition  of  assistance  for  business  reloca- 
tions.— 

"(A)  In  general. — The  course  of  action  implemented 
under  paragraph  (1)  may  not  include  any  action  to  assist 
any  establishment  in  relocating  from  1  area  to  another 
area. 

"(B)  Exception. — The  limitation  established  in  subpara- 
graph (A)  shall  not  be  construed  to  prohibit  assistance  for 
the  expansion  of  an  existing  business  entity  through  the  es- 
tablishment of  a  new  branch,  affiliate,  or  subsidiary  if  the 
appropriate  Secretary — 

"(i)  finds  that  the  establishment  of  the  new  branch, 
affiliate,  or  subsidiary  will  not  result  in  an  increase  in 
unemployment  in  the  area  of  original  location  or  in 
any  other  area  where  the  existing  business  entity  con- 
ducts business  operations,  and 

"(ii)  has  no  reason  to  believe  that  the  new  branch,  af- 
filiate, or  subsidiary  is  being  established  with  the  in- 
tention of  closing  down  the  operations  of  the  existing 
business  entity  in  the  area  of  its  original  location  or  in 
any  other  area  where  the  existing  business  entity  con- 
ducts business  operations. 
"(d)  Selection  Criteria. — From  among  the  nominated  areas  eli- 
gible for  designation  under  subsection  (b)  by  the  appropriate  Secre- 
tary, such  appropriate  Secretary  shall  make  designations  of  tax  en- 
terprise zones  on  the  basis  of  the  following  factors  (each  of  which  is 
to  be  given  equal  weight): 

"(1)  State  and  local  contributions.— The  strength  and 
quality  of  the  contributions  which  have  been  promised  as  part 
of  the  course  of  action  relative  to  the  fiscal  ability  of  the  nomi- 
nating State  and  local  governments. 

"(2)  Implementation  of  course  of  action. — The  effective- 
ness and  enforceability  of  the  guarantees  that  the  course  o) 
action  will  actually  be  carried  out. 
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"(3)  Private  commitments. — The  level  of  commitments  by 
private  entities  of  additional  resources  and  contributions  to  the 
economy  of  the  nominated  area,  including  the  creation  of  new 
or  expanded  business  activities. 

"(4)  Average  rankings. — The  average  ranking  with  respect 
to— 

"(A)  the  criteria  set  forth  in  subparagraphs  (D)  and  (E)  of 
subsection  (b)(1),  in  the  case  of  an  area  which  is  not  a  rural 
area,  or 

"(B)  the  2  criteria  set  forth  in  subsection  (b)(2)(D)  that 
give  the  area  a  higher  average  ranking,  in  the  case  of  a 
rural  area. 

"(5)  Revitalization  potential. — The  potential  for  the  revi- 
talization  of  the  nominated  area  as  a  result  of  zone  designation, 
taking  into  account  particularly  the  number  of  jobs  to  be  cre- 
ated and  retained. 

'SEC.  1393.  DEFINITIONS  AND  SPECIAL  RULES. 
For  purposes  of  this  subchapter — 

"(1)  Urban  tax  enterprise  zone. — The  term  'urban  tax  en- 
terprise zone'  means  a  tax  enterprise  zone  which  meets  the  re- 
quirements of  section  1392(b)(1). 

"(2)  Rural  development  investment  zone. — The  term 
'rural  development  investment  zone'  means  a  tax  enterprise  zone 
which  meets  the  requirements  of  section  1392(b)(2). 

"(3)  Governments. — If  more  than  1  local  government  seeks  to 
nominate  an  area  as  a  tax  enterprise  zone,  any  reference  to,  or 
requirement  of,  this  subchapter  shall  apply  to  all  such  govern- 
ments. 

"(b)  Local  government— The  term  'local  government' 
means — 

"(A)  any  county,  city,  town,  township,  parish,  village,  or 
other  general  purpose  political  subdivision  of  a  State,  and 

"(B)  any  combination  of  political  subdivisions  described 
in  subparagraph  (A)  recognized  by  the  appropriate  Secre- 
tary. 

"(5)  Nominated  area.— 

"(A)  In  general. — The  term  'nominated  area'  means  an 
area  which  is  nominated  by  1  or  more  local  governments 
and  the  State  in  which  it  is  located  for  designation  as  a 
tax  enterprise  zone  under  this  subchapter. 

"(B)  Indian  reservations. — In  the  case  of  a  nominated 
area  on  an  Indian  reservation,  the  reservation  governing 
body  (as  determined  by  the  Secretary  of  the  Interior)  shall 
be  deemed  to  be  both  the  State  and  local  governments  with 
respect  to  the  area. 
"(6)  Rural  area. — The  term  'rural  area'  means  any  area 
which  is — 

"(A)  outside  of  a  metropolitan  statistical  area  (within  the 
meaning  of  section  143(k)(2)(B)),  or 

"(B)  determined  by  the  Secretary  of  Agriculture,  after 
consultation  with  the  Secretary  of  Commerce,  to  be  a  rural 
area.   
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"(7)  Appropriate  secretary— The  term  'appropriate  Secre- 
tary '  means — 

"(A)  the  Secretary  of  Housing  and  Urban  Development  in 
the  case  of  urban  tax  enterprise  zones,  and 

"(B)  the  Secretary  of  Agriculture  in  the  case  of  rural  de- 
velopment investment  zones. 
"(8)  State-chartered   development   corporations. — An 
area  shall  be  treated  as  nominated  by  a  State  and  a  local  gov- 
ernment if  it  is  nominated  by  an  economic  development  corpora- 
tion chartered  by  the  State. 

TART  II— INCENTIVES  FOR  TAX  ENTERPRISE 

ZONES 

"Subpart  A.  Enterprise  zone  employment  credit. 
"Subpart  B.  Investment  incentives. 
"Subpart  C.  General  provisions. 

"Subpart  A — Enterprise  Zone  Employment  Credit 

"Sec.  1394.  Enterprise  zone  employment  credit. 
"Sec.  1395.  Other  definitions  and  special  rules. 

'SEC.  1394.  ENTERPRISE  ZONE  EMPLOYMENT  CREDIT. 

"(a)  Amount  of  Credit. — 

"(1)  In  general. — For  purposes  of  section  38,  the  amount  of 
the  enterprise  zone  employment  credit  determined  under  this 
section  with  respect  to  any  small  employer  for  any  taxable  year 
is  7.5  percent  of  the  qualified  zone  wages  paid  or  incurred 
during  such  taxable  year. 

"(2)  Limitation. — The  amount  of  the  enterprise  zone  employ- 
ment credit  of  any  small  employer  for  any  taxable  year  with  re- 
spect to  any  tax  enterprise  zone  shall  not  exceed  the  employment 
credit  amount  allocated  to  such  employer  for  such  taxable  year 
under  section  1397 A  with  respect  to  such  zone. 
"(b)  Qualified  Zone  Wages.— 

"(1)  In  general. — For  purposes  of  this  section,  the  term 
'qualified  zone  wages1  means  any  wages  paid  or  incurred  by  a 
small  employer  for  services  performed  by  an  employee  while 
such  employee  is  a  qualified  zone  employee. 

"(2)  Coordination  with  targeted  jobs  credit. — The  term 
'qualified  wages '  shall  not  include  wages  attributable  to  service 
rendered  during  the  1-year  period  beginning  with  the  day  the 
individual  begins  work  for  the  employer  if  any  portion  of  such 
wages  are  qualified  wages  (as  defined  in  section  51(b)). 
"(c)  Qualified  Zone  Employee. — For  purposes  of  this  section— 
"(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, the  term  'qualified  zone  employee'  means,  with  respect 
to  any  period,  any  employee  of  a  small  employer  if— 

"(A)  substantially  all  of  the  services  performed  during 
such  period  by  such  employee  for  such  employer  are  per- 
formed within  a  tax  enterprise  zone  in  a  trade  or  business 
of  the  employer,  and 
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"(B)  the  principal  place  of  abode  of  such  employee  while 
performing  such  services  is  within  such  tax  enterprise  zone. 
"(2)  Credit  allowed  only  for  first  5  years. — An  employee 
shall  not  be  treated  as  a  qualified  zone  employee  for  any  period 
after  the  date  5  years  after  the  day  on  which  such  employee 
first  began  work  for  the  employer  (whether  or  not  in  a  tax  enter- 
prise zone). 

"(3)  Individuals  receiving  wages  in  excess  of  $30,000  not 
eligible. — An  employee  shall  not  be  treated  as  a  qualified  zone 
employee  for  any  taxable  year  of  the  employer  if  the  total 
amount  of  the  wages  paid  or  incurred  by  such  employer  to  such 
employee  during  such  taxable  year  (whether  or  not  for  services 
in  a  tax  enterprise  zone)  exceeds  the  amount  determined  at  an 
annual  rate  of  $30,000.  The  Secretary  shall  adjust  the  $30,000 
amount  contained  in  the  preceding  sentence  for  years  beginning 
after  1992  at  the  same  time  and  in  the  same  manner  as  under 
section  415(d). 

"(4)  Certain  individuals  not  eligible. — The  term  'qualified 
zone  employee9 shall  not  include — 

(A)  any  individual  described  in  subparagraph  (A),  (B), 
or  (C)  of  section  51(i)(l),  and 

"(B)  any  5-percent  owner  (as  defined  in  section 
iWiXlXB)). 

"(d)  Small  Employer. — For  purposes  of  this  section,  the  term 
'small  employer'  means,  with  respect  to  any  taxable  year,  any  em- 
ployer if  the  average  number  of  individuals  employed  full-time 
(within  the  meaning  of  the  last  sentence  of  section  44(b))  during 
such  taxable  year  by  such  employer  does  not  exceed  100. 
"(e)  Early  Termination  of  Employment  by  Employer.— 

"(1)  In  general. — If  the  employment  of  any  employee  is  ter- 
minated by  the  taxpayer  before  the  day  1  year  after  the  day  on 
which  such  employee  began  work  for  the  employer — 

"(A)  no  wages  with  respect  to  such  employee  shall  be 
taken  into  account  under  subsection  (a)  for  the  taxable  year 
in  which  such  employment  is  terminated,  and 

"(B)  the  tax  under  this  chapter  for  the  taxable  year  in 
which  such  employment  is  terminated  shall  be  increased  by 
the  aggregate  credits  (if  any)  allowed  under  section  38(a)  for 
prior  taxable  years  by  reason  of  wages  taken  into  account 
with  respect  to  such  employee. 
"(2)  Carrybacks  and  carryovers  adjusted.— In  the  case  of 
any  termination  of  employment  to  which  paragraph  (1)  applies, 
the  carrybacks  and  carryovers  under  section  39  shall  be  properly 
adjusted. 

"(3)  Subsection  not  to  apply  in  certain  cases.— 

"(A)  In  general. — Paragraph  (1)  shall  not  apply  to — 

"(i)  a  termination  of  employment  of  an  employee  who 
voluntarily  leaves  the  employment  of  the  taxpayer, 

"(ii)  a  termination  of  employment  of  an  individual 
who  before  the  close  of  the  period  referred  to  in  para- 
graph (1)  becomes  disabled  to  perform  the  services  of 
such  employment  unless  such  disability  is  removed 
before  the  close  of  such  period  and  the  taxpayer  fails  to 
offer  reemployment  to  such  individual,  or 
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"(Hi)  a  termination  of  employment  of  an  individual 
if  it  is  determined  under  the  applicable  State  unem- 
ployment compensation  law  that  the  termination  was 
due  to  the  misconduct  of  such  individual. 
"(B)  Changes  in  form  of  business. — For  purposes  of 
paragraph  (1),  the  employment  relationship  between  the 
taxpayer  and  an  employee  shall  not  be  treated  as  terminat- 
ed— 

"(i)  by  a  transaction  to  which  section  381(a)  applies  if 
the  employee  continues  to  be  employed  by  the  acquiring 
corporation,  or 

"(ii)  by  reason  of  a  mere  change  in  the  form  of  con- 
ducting the  trade  or  business  of  the  taxpayer  if  the  em- 
ployee continues  to  be  employed  in  such  trade  or  busi- 
ness and  the  taxpayer  retains  a  substantial  interest  in 
such  trade  or  business. 
"(4)  Special  rule. — Any  increase  in  tax  under  paragraph  (1) 
shall  not  be  treated  as  a  tax  imposed  by  this  chapter  for  pur- 
poses of— 

"(A)  determining  the  amount  of  any  credit  allowable 
under  this  chapter,  and 

"(B)  determining  the  amount  of  the  tax  imposed  by  sec- 
tion 55. 

"SEC.  1395.  OTHER  DEFINITIONS  AND  SPECIAL  RULES. 

"(a)  Wages. — For  purposes  of  this  subpart,  the  term  'wages'  has 
the  same  meaning  as  when  used  in  section  51  except  that  paragraph 
(4)  of  section  51(c)  shall  not  apply. 

"(b)  Controlled  Groups. — For  purposes  of  this  subpart — 

"(1)  all  employers  treated  as  a  single  employer  under  subsec- 
tion (a)  or  (b)  of  section  52  shall  be  treated  as  a  single  employer 
for  purposes  of  this  subpart,  and 

(2)  the  credit  (if  any)  determined  under  section  1394  with  re- 
spect to  each  such  employer  shall  be  its  proportionate  share  of 
the  wages  giving  rise  to  such  credit. 
"(c)  Certain  Other  Rules  Made  Applicable. — For  purposes  of 
this  subpart,  rules  similar  to  the  rules  of  section  51(k)  and  subsec- 
tions (c),  (d),  and  (e)  of  section  52  shall  apply. 

"Subpart  B — Investment  Incentives 

"Sec.  1396.  Enterprise  zone  stock. 

"Sec.  1397.  Additional  first-year  depreciation  allowance. 
"SEC  1396.  ENTERPRISE  ZONE  STOCK. 

"(a)  General  Rule.— In  the  case  of  an  individual,  there  shall  be 
allowed  as  a  deduction  an  amount  equal  to  the  aggregate  amount 
paid  in  cash  by  the  taxpayer  during  the  taxable  year  for  the  pur- 
chase of  enterprise  zone  stock. 
"(b)  Limitations. — 
"(1)  Ceiling.— 

"(A)  In  general. — The  maximum  amount  allowed  as  a 
deduction  under  subsection  (a)  to  a  taxpayer  shall  not 
exceed  whichever  of  the  following  is  the  least  for  the  tax- 
able year: 
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"(i)  $25,000. 

"(ii)  The  enterprise  zone  stock  amount  allocated 
under  section  1397A  to  the  taxpayer  for  such  taxable 
year. 

"(Hi)  The  excess  of  $250,000  over  the  amount  allowed 
as  a  deduction  under  this  section  to  the  taxpayer  for 
all  prior  taxable  years. 
"(B)  Excess  amounts. — If  the  amount  otherwise  deducti- 
ble by  any  person  under  subsection  (a)  exceeds  the  limita- 
tion under  subparagraph  (A) — 

"(i)  the  amount  of  such  excess  shall  be  treated  as  an 
amount  paid  to  which  subsection  (a)  applies  during  the 
next  taxable  year,  and 

"(ii)  the  deduction  allowed  for  any  taxable  year  shall 
be  allocated  among  the  enterprise  zone  stock  purchased 
by  such  person  in  accordance  with  the  purchase  price 
per  share. 

"(2)  Aggregation  with  family  members.— The  taxpayer  and 
members  of  the  taxpayer's  family  (as  defined  in  section  267(c)(4)) 
shall  be  treated  as  one  person  for  purposes  of  clauses  (i)  and  (Hi) 
of  paragraph  (1)(A),  and  the  limitations  contained  in  such 
clauses  shall  be  allocated  among  the  taxpayer  and  such  mem- 
bers in  accordance  with  their  respective  purchases  of  enterprise 
zone  stock. 
"(c)  Dispositions  of  Stock. — 

"(1)  Gain  treated  as  ordinary  income. — Except  as  other- 
wise provided  in  regulations,  if  a  taxpayer  disposes  of  any  enter- 
prise zone  stock  with  respect  to  which  a  deduction  was  allowed 
under  subsection  (a),  the  amount  realized  on  such  disposition — 
"(A)  shall  be  recognized  notwithstanding  any  other  provi- 
sion of  this  subtitle,  and 

"(B)  to  the  extent  such  amount  does  not  exceed  the 
amount  allowed  as  a  deduction  under  subsection  (a)  with 
respect  to  such  stock,  shall  be  treated  as  ordinary  income. 
"(2)  Interest  charged  if  disposition  within  5  years  of 
purchase. — 

"(A)  In  general. — If  a  taxpayer  disposes  of  any  enter- 
prise zone  stock  with  respect  to  which  a  deduction  was  al- 
lowed under  subsection  (a)  before  the  end  of  the  5-year 
period  beginning  on  the  date  such  stock  was  purchased  by 
the  taxpayer,  the  tax  imposed  by  this  chapter  for  the  tax- 
able year  in  which  such  disposition  occurs  shall  be  in- 
creased by  the  amount  determined  under  subparagraph  (B). 

"(B)  Additional  amount. — For  purposes  of  subpara- 
graph (A),  the  additional  amount  shall  be  equal  to  the 
amount  of  interest  (determined  at  the  rate  applicable  under 
section  6621(a)(2))  that  would  accrue — 

"(i)  during  the  period  beginning  on  the  date  the  stock 
was  purchased  by  the  taxpayer  and  ending  on  the  date 
such  stock  was  disposed  of  by  the  taxpayer, 

"(ii)  on  an  amount  equal  to  the  aggregate  decrease  in 
tax  of  the  taxpayer  resulting  from  the  deduction  al- 
lowed under  this  subsection  (a)  with  respect  to  the 
stock  so  disposed  of. 
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"(C)  Special  rule. — Any  increase  in  tax  under  subpara- 
graph (A)  shall  not  be  treated  as  a  tax  imposed  by  this 
chapter  for  purposes  of— 

(i)  determining  the  amount  of  any  credit  allowable 
under  this  chapter,  and 

"(ii)  determining  the  amount  of  the  tax  imposed  by 
section  55. 

"(3)  Exception  for  transfers  at  death. — This  subsection 
shall  not  apply  to  a  transfer  at  death. 
'(d)  Disqualification— 

"(1)  Issuer  or  stock  ceases  to  qualify.— If,  during  the  10- 
year  period  beginning  on  the  date  enterprise  zone  stock  was  pur- 
chased by  the  taxpayer — 

"(A)  the  issuer  of  such  stock  ceases  to  be  a  qualified 
issuer  (determined  without  regard  to  subsection  (f)(1)(C)),  or 
"(B)  the  proceeds  from  the  issuance  of  such  stock  fail  or 
otherwise  cease  to  be  invested  by  the  issuer  in  qualified  en- 
terprise zone  property, 
then,  notwithstanding  any  provision  of  this  subtitle  other  than 
paragraph  (2),  the  taxpayer  shall  be  treated  for  purposes  of  sub- 
section (c)  as  disposing  of  such  stock  during  the  taxable  year 
during  which  such  cessation  or  failure  occurs  at  its  fair  market 
value  as  of  1st  day  of  such  taxable  year. 

"(2)  Cessation  of  enterprise  zone  status  not  to  cause  re- 
capture.— A  corporation  shall  not  fail  to  be  treated  as  a  quali- 
fied issuer  for  purposes  of  paragraph  (1)  solely  by  reason  of  the 
termination  or  revocation  of  a  tax  enterprise  zone  designation. 
'(e)  Enterprise  Zone  Stock. — For  purposes  of  this  section, 

"(1)  In  general. — The  term  'enterprise  zone  stock'  means 
stock  of  a  corporation  if— 

"(A)  such  stock  was  acquired  on  original  issue  from  the 
corporation,  and 

"(B)  such  corporation  was,  at  the  time  of  issue,  a  quali- 
fied issuer. 

"(2)  Proceeds  must  be  invested  in  qualified  enterprise 
zone  property.— Such  term  shall  include  such  stock  only  to 
the  extent  that  the  amount  of  proceeds  of  such  issuance  are 
used  by  such  issuer  during  the  12-month  period  beginning  on 
the  date  of  issuance  to  acquire  qualified  enterprise  zone  proper- 
ty- 

"(3)  $5,000,000  limit.— Not  more  than  $5,000,000  of  stock  of 
such  corporation  and  all  related  persons  may  be  enterprise  zone 
stock. 

Xf)  Qualified  Issuer. — For  purposes  of  this  section— 

"(1)  In  general. — The  term  'qualified  issuer'  means  any  do- 
mestic C  corporation  if— 

"(A)  such  corporation  does  not  have  more  than  one  class 
of  stock, 

"(B)  such  corporation  meets  the  enterprise  zone  business 
requirements  of  paragraph  (2), 
"(C)  the  sum  of— 
"(i)  the  money, 

"(ii)  the  aggregate  unadjusted  bases  of  property 
owned  by  such  corporation,  and 
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"(Hi)  the  value  of  property  leased  to  the  corporation 
(as  determined  under  regulations  prescribed  by  the  Sec- 
retary), 

does  not  exceed  $5,000,000,  and 

"(D)  more  than  20  percent  of  the  total  voting  power,  and 
20  percent  of  the  total  value,  of  the  stock  of  such  corpora- 
tion is  owned  by  individuals  or  estates  or  indirectly  by  indi- 
viduals through  partnerships  or  trusts. 
"(2)  Enterprise  zone  business  requirements. — 

"(A)  In  general. — A  corporation  meets  the  enterprise 
zone  business  requirements  of  this  paragraph  for  any  tax- 
able year  if— 

"(i)  at  least  80  percent  of  the  total  gross  income  of 
such  corporation  for  the  taxable  year  is  derived  from 
the  active  conduct  of  a  trade  or  business  within  a  tax 
enterprise  zone, 

"(ii)  less  than  10  percent  of  the  average  of  the  aggre- 
gate unadjusted  bases  of  the  property  of  the  corporation 
during  such  taxable  year  is  attributable  to  securities 
(as  defined  in  section  165(g)(2)), 

"(Hi)  substantially  all  of  the  use  of  the  tangible  prop- 
erty of  the  corporation  (whether  owned  or  leased)  is 
within  a  tax  enterprise  zone, 

"(iv)  substantially  all  of  the  services  performed  for 
the  corporation  by  the  employees  of  such  corporation 
are  performed  in  a  tax  enterprise  zone,  and 

(v)  no  more  than  an  insubstantial  portion  of  the 
property  of  the  corporation  constitutes  collectibles  (as 
defined  in  section  408(m)(2)),  unless  such  collectibles 
constitute  property  held  primarily  for  sale  to  customers 
in  the  ordinary  course  of  such  trade  or  business. 
"(B)  Special  rules. — 

"(i)  Rental  real  property. — For  purposes  of  sub- 
paragraph (A),  real  property  located  within  a  tax  enter- 
prise zone  and  held  for  use  by  customers  other  than  re- 
lated persons  shall  be  treated  as  the  active  conduct  of  a 
trade  or  business. 

"(ii)  Excessive  property  or  services  provided  to 
or  by  related  persons. — A  corporation  shall  cease  to 
meet  the  requirements  of  this  paragraph  if— 

"(I)  more  than  50  percent  (by  value)  of  the  prop- 
erty or  services  acquired  by  the  corporation  during 
the  taxable  year  are  acquired  from  related  persons 
which  do  not  meet  the  requirements  of  this  para- 
graph; or 

"(II)  more  than  50  percent  of  the  gross  income  of 
the  corporation  for  the  taxable  year  is  attributable 
to  property  or  services  provided  to  related  persons 
which  do  not  meet  the  requirements  of  this  para- 
graph. 

"(Hi)  New  corporations. — In  the  case  of  a  new  cor- 
poration, clauses  (i)  and  (ii)  of  subparagraph  (A)  shall 
not  apply  to  the  1st  taxable  year  of  such  corporation. 
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"(3)  Qualified  enterprise  zone  property. — The  term 
'qualified  enterprise  zone  property'  means  property  to  which  sec- 
tion 168  applies — 

"(A)  the  original  use  of  which  commences  with  the  quali- 
fied issuer,  and 

"(B)  substantially  all  of  the  use  of  which  is  in  a  tax  en- 
terprise zone. 

"(4)  Related  person. — A  person  shall  be  treated  as  related 
to  another  person  if— 

"(A)  the  relationship  of  such  persons  is  described  in  sec- 
tion 267(b)  or  707(b)(1),  or 

"(B)  such  persons  are  engaged  in  trades  or  businesses 
under  common  control  (within  the  meaning  of  subsections 
(a)  and  (b)  of  section  52). 
For  purposes  of  subparagraph  (A),  in  applying  section  267(b)  or 
707(b)(1),  '33 percent1  shall  be  substituted  for  l50 percent'. 
"(g)  Basis  Adjustment. — For  purposes  of  this  subtitle,  the  tax- 
payer's basis  (without  regard  to  this  subsection)  for  the  enterprise 
zone  stock  shall  be  reduced  by  the  deduction  allowed  under  subsec- 
tion (a)  with  respect  to  such  stock. 

"SEC.  1397.  ADDITIONAL  FIRST-YEAR  DEPRECIATION  ALLOWANCE, 
"(a)  In  General. — In  the  case  of  any  qualified  zone  property — 
"(1)  the  depreciation  deduction  provided  by  section  167(a)  for 
the  taxable  year  in  which  such  property  is  placed  in  service 
shall  include  an  allowance  equal  to  25  percent  of  the  adjusted 
basis  of  such  property,  and 

"(2)  the  adjusted  basis  of  such  property  shall  be  reduced  by 
the  amount  of  such  allowance  before  computing  the  amount 
otherwise  allowable  as  a  depreciation  deduction  under  this 
chapter  for  such  taxable  year  and  any  subsequent  taxable  year. 
"(b)  Qualified  Zone  Property. — For  purposes  of  this  section — 
"(1)  In  general. — The  term  'qualified  zone  property'  means 
any  property  to  which  section  168  applies — 

"(A)  which  is  section  1245  property  (as  defined  in  section 
1245(a)(3)), 

"(B)  the  original  use  of  which  commences  with  the  tax- 
payer in  a  tax  enterprise  zone,  and 

"(C)  substantially  all  of  the  use  of  which  is  in  a  tax  en- 
terprise zone  and  is  in  the  active  conduct  of  a  trade  or  busi- 
ness by  the  taxpayer  in  such  zone. 
"(2)  Exception  for  alternative  depreciation  property. — 
The  term  'qualified  zone  property'  does  not  include  any  property 
to  which  the  alternative  depreciation  system  under  section 
168(g)  applies,  determined — 

"(A)  without  regard  to  section  168(g)(7)  (relating  to  elec- 
tion to  use  alternative  depreciation  system),  and 

"(B)  after  application  of  section  280F(b)  (relating  to  listed 
property  with  limited  business  use). 
"(c)  Limitation. — The  aggregate  adjusted  bases  of  property  which 
may  be  taken  into  account  under  subsection  (a)  by  any  taxpayer  for 
any  taxable  year  with  respect  to  any  tax  enterprise  zone  shall  not 
exceed  the  additional  first-year  depreciation  amount  allocated  to 
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such  taxpayer  for  such  taxable  year  under  section  1S97A  with  re- 
spect to  such  zone. 

"(d)  Special  Rules  for  Sale-Leasebacks. — For  purposes  of  sub- 
section (b)(1)(B),  if  property  is  sold  and  leased  back  by  the  taxpayer 
within  3  months  after  the  date  such  property  was  originally  placed 
in  service,  such  property  shall  be  treated  as  originally  placed  in 
service  not  earlier  than  the  date  on  which  such  property  is  used 
under  the  leaseback. 

"(e)  Coordination  With  Section  3 8 OF. — 

"(1)  Automobiles. — In  the  case  of  a  passenger  automobile 
(within  the  meaning  of  section  280F(d)(5))  which  is  qualified 
zone  property,  the  Secretary  shall  increase  the  limitation  under 
section  280F(a)(l)(A)(i),  and  decrease  each  other  limitation 
under  subparagraphs  (A)  and  (B)  of  section  280F(a)(l),  to  appro- 
priately reflect  the  amount  of  the  allowance  under  subsection 
(a). 

"(2)  Listed  property. — The  allowance  under  subsection  (a) 
shall  be  taken  into  account  in  computing  any  recapture  amount 
under  section  280F(b)(2). 
"(f)  Coordination  With  Section  169(j). — In  the  case  of  property 
for  which  a  deduction  would  (but  for  this  subsection)  be  allowable 
under  section  168Q)  and  this  section,  section  168Q)  shall  not  apply 
and  this  section  shall  be  applied  by  substituting  %0  percent'  for  '25 
percent'  in  subsection  (a). 

"Subpart  C — General  Provisions 

"Sec.  1397A.  Overall  limitation  on  zone  incentives. 
"Sec.  1397B.  Regulations. 

"SEC.  1397 A.  OVERALL  LIMITATION  ON  ZONE  INCENTIVES. 

"(a)  General  Rule. — The  allocating  official  of  each  tax  enter- 
prise zone  shall  make  allocations  of— 
"(1)  employment  credit  amounts, 
"(2)  enterprise  zone  stock  amounts,  and 
"(3)  additional  first-year  depreciation  amounts. 
"(b)  Limitation  on  Aggregate  Amounts  Allocated. — 
' '( V  Limit  a  tion.  — 

"(A)  In  general. — No  amount  may  be  allocated  under 
subsection  (a)  by  the  allocating  official  of  any  tax  enterprise 
zone  if  such  allocation  would  result  in  the  zone  limit  for 
the  calendar  year  of  the  allocation  (or  any  succeeding  calen- 
dar year)  being  reduced  below  zero. 

"(B)  Coordination  with  increase. — For  purposes  of  ap- 
plying subparagraph  (A)  to  an  allocation  during  any  calen- 
dar year,  it  shall  be  assumed  that  no  increase  in  the  zone 
limit  will  be  made  under  paragraph  (2)(B)  for  any  succeed- 
ing calendar  year  unless — 

"(i)  the  allocating  official  provides  assurances  satis- 
factory to  the  Secretary  that  the  zone  will  be  entitled  to 
such  an  increase  for  such  succeeding  calendar  year, 
and 
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"(ii)  the  allocating  official  agrees  to  such  recapture 
provisions  as  the  Secretary  may  require  in  cases  where 
the  zone  is  not  entitled  to  such  increase. 
"(2)  Zone  limit. — For  purposes  of  this  section — 

"(A)  Basic  amount. — Except  as  otherwise  provided  in 
this  paragraph,  the  zone  limit  for  any  tax  enterprise  zone 
for  any  calendar  year  is — 

"(i)  $13,000,000  in  the  case  of  an  urban  tax  enterprise 
zone,  and 

"(ii)  $5,000,000  in  the  case  of  a  rural  development  in- 
vestment zone. 

"(B)  Increase  in  limit  for  certain  state  or  local  ex- 
penditures.— 

"(i)  In  general. — The  amount  of  the  zone  limit  for 
any  tax  enterprise  zone  for  any  calendar  year  shall  be 
increased  by  the  lesser  of— 

"(I)  10  percent  of  the  limit  determined  under 
subparagraph  (A),  or 

"(II)  the  amount  determined  under  clause  (ii) 
with  respect  to  such  zone  for  such  calendar  year, 
"(ii)  Amount  of  increase. — For  purposes  of  clause 
(i),  the  amount  determined  under  this  clause  with  re- 
spect to  any  tax  enterprise  zone  for  any  calendar  year  is 
the  sum  of— 

"(I)  the  State  and  local  business  incentives  with 
respect  to  such  zone  for  the  preceding  calendar 
year,  and 

"(II)  the  qualified  State  and  local  governmental 
expenditures  with  respect  to  such  zone  for  the  pre- 
ceding calendar  year. 
"(C)  Carryover  of  unused  amounts. — 

"(i)  In  general. — Before  the  end  of  any  calendar 
year,  the  allocating  official  of  any  tax  enterprise  zone 
may  elect — 

"(I)  to  reduce  the  zone  limit  applicable  to  such 
zone  for  such  year,  and 

"(II)  to  increase  the  zone  limit  applicable  to  such 
zone  for  the  succeeding  calendar  year  by  an 
amount  equal  to  such  reduction, 
"(ii)  Limitation. — The  increase  in  a  zone  limit  under 
clause  (i)(II)  for  any  calendar  year  shall  not  exceed  70 
percent  of  the  zone  limit  otherwise  applicable  to  the  tax 
enterprise  zone  for  such  year. 
"(3)  Definitions. — For  purposes  of  this  subsection — 

"(A)  State  and  local  business  incentives. — The  State 
and  local  business  incentives  with  respect  to  any  tax  enter- 
prise zone  for  any  calendar  year  is  the  sum  of— 

"(i)  the  aggregate  of  property  tax  or  sales  tax  abate- 
ments provided  during  State  or  local  fiscal  years 
ending  in  such  calendar  year  with  respect  to  otherwise 
taxable  property  or  sales  in  such  tax  enterprise  zone, 

"(ii)  the  aggregate  grants  made  by  any  State  or  local 
government  during  such  fiscal  years  to  startup  and 
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other  small  business  concerns  in  such  tax  enterprise 
zone,  plus 

"(iii)  5  percent  of  the  total  outstanding  balance  (as  of 
the  close  of  such  fiscal  years)  of  loans  made  by  any 
State  or  local  government  to  startup  and  other  small 
business  concerns  in  such  tax  enterprise  zone. 
No  amount  shall  be  taken  into  account  under  the  preceding 
sentence  if  such  amount  consists  of  assistance  which  would 
be  prohibited  under  section  1392(c)(4)  (relating  to  prohibi- 
tion of  assistance  for  business  relocations).  No  loan  shall  be 
taken  into  account  under  clause  (iii)  unless  the  State  or 
local  government  bears  the  risk  of  any  default  with  respect 
to  such  loan. 

"(B)  Qualified  state  and  local  governmental  ex- 
penditures.— 

"(i)  In  general. — The  qualified  State  and  local  gov- 
ernmental expenditures  with  respect  to  any  tax  enter- 
prise zone  for  any  calendar  year  shall  be  the  excess  (if 
any)  of— 

"(I)  the  specified  expenditures  during  State  or 
local  fiscal  years  ending  in  such  calendar  year 
with  respect  to  such  zone,  over 

"(II)  the  adjusted  base  period  expenditures  for 
such  zone. 

"(ii)  Specified  expenditures. — For  purposes  of  this 
subparagraph,  the  term  'specified  expenditures' 
means — 

"(I)  any  expenditures  by  any  State  or  local  gov- 
ernment for  the  acquisition,  construction,  repair,  or 
maintenance  of  public  improvements  or  facilities 
in  the  tax  enterprise  zone,  plus 

"(II)  any  expenditures  by  any  State  or  local  gov- 
ernment for  police  or  fire  protection  to  the  extent 
allocable  to  the  tax  enterprise  zone, 
"(iii)  Adjusted  base  period  expenditures.— For 
purposes  of  this  subparagraph,  the  term  'adjusted  base 
period  expenditures1  means,  with  respect  to  any  calen- 
dar year — 

"(I)  the  aggregate  specified  expenditures  during 
State  or  local  fiscal  years  ending  in  calendar  year 
1991  with  respect  to  the  tax  enterprise  zone,  in- 
creased by 

"(II)  the  cost-of-living  adjustment  for  the  calen- 
dar year  for  which  the  increase  is  being  deter- 
mined (as  determined  under  section  1(f)(3)  by  sub- 
stituting 'calendar  year  1990}  for  'calendar  year 
1991 '  in  subparagraph  (B)  of  such  section), 
"(iv)  Adjustment  for  certain  capital  expendi- 
tures.— For  purposes  of  clause  (iii)(I),  the  appropriate 
Secretary  may  disregard  any  expenditures  if  such  Secre- 
tary determines  that  such  expenditures  were  unusual 
and  not  recurring  and  that  inclusion  of  such  expendi- 
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tures  would  not  be  consistent  with  the  purposes  of  this 
section, 

"(C)  Determinations  by  appropriate  secretary. — The 
amount  of  the  State  and  local  business  incentives  and 
qualified  State  or  local  governmental  expenditures  with  re- 
spect to  any  tax  enterprise  zone  for  any  calendar  year  shall 
be  determined  by  the  appropriate  Secretary  with  respect  to 
such  zone  and  certified  to  the  Secretary  of  the  Treasury  or 
his  delegate. 

"(D)  Small  business  concern. — The  term  'small  busi- 
ness concern '  has  the  meaning  given  such  term  by  section 
3(a)  of  the  Small  Business  Act  (15  U.S.C.  632(a)). 
"(c)  Allocation  Preference  for  Small  Business  Concerns. — 
In  making  allocations  under  subsection  (a),  the  allocating  official  of 
each  tax  enterprise  zone  shall  give  preference  to  small  business  con- 
cerns (as  defined  in  subsection  (b)(3)(D)). 

"(d)  Operating  Rules. — For  purposes  of  this  section — 

"(1)  Employment  credit  amount. — Any  allocation  of  an  em- 
ployment credit  amount — 

"(A)  shall  specify  the  employer  and  taxable  year  to  which 
such  allocation  applies,  and 

"(B)  shall  reduce  the  zone  limit  for  the  calendar  year  in 
which  such  taxable  year  begins  by  67  cents  for  each  dollar 
of  the  amount  so  allocated. 
"(2)  Enterprise  zone  stock  amount.— Any  allocation  of  an 
enterprise  zone  stock  amount— 

"(A)  shall  specify  the  stock  purchases  to  which  the  alloca- 
tion relates,  and 

"(B)  shall  reduce  the  zone  limit  for  the  calendar  year  in 
which  such  taxable  year  begins  by  35  cents  for  each  dollar 
of  the  amount  so  allocated. 
"(3)  Additional  first-year  depreciation  amount.— Any  al- 
location of  an  additional  first-year  depreciation  amount — 

"(A)  shall  specify  the  adjusted  basis  of  the  property  to 
which  such  allocation  applies,  and 

"(B)  shall  reduce  the  zone  limit  for  the  calendar  year  in 
which  the  property  is  placed  in  service  by  1.5  cents  for  each 
dollar  so  allocated. 
"(e)  Retroactive  Allocations  Not  Effective. — 

"(1)  In  general. — No  retroactive  allocation  under  subsection 
(a)  shall  be  effective. 

"(2)  Retroactive  allocation. — For  purposes  of  subsection 
(a),  the  term  'retroactive  allocation'  means  any  allocation  of— 
"(A)  an  employment  credit  amount  after  the  beginning  of 
the  taxable  year  to  which  such  allocation  applies, 

"(B)  an  enterprise  zone  stock  amount  after  the  stock  in- 
volved is  acquired,  or 

"(C)  an  additional  first-year  depreciation  amount  after 
the  property  involved  is  placed  in  service. 
"(f)  Allocating  Official. — For  purposes  of  this  section,  the  term 
'allocating  official'  means  the  official  designated  as  provided  in  sec- 
tion 1391(c)(2)  as  the  official  responsible  for  making  allocations 
under  this  section. 
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"SEC.  1397B.  REGULATIONS. 

"The  Secretary  shall  prescribe  such  regulations  as  may  be  neces- 
sary or  appropriate  to  carry  out  the  purposes  of  this  part,  includ- 
ing— 

"(1)  regulations  limiting  the  benefit  of  this  part  in  circum- 
stances where  such  benefits,  in  combination  with  benefits  pro- 
vided under  other  Federal  programs,  would  result  in  an  activity 
being  100  percent  or  more  subsidized  by  the  Federal  Govern- 
ment, and 

"(2)  regulations  preventing  avoidance  of  the  provisions  of  this 
part. " 

(b)  Clerical  Amendment. — The  table  of  subchapters  for  chapter 
1  is  amended  by  inserting  after  the  item  relating  to  subchapter  T 
the  following  new  item: 

"Subchapter  U.  Designation  and  treatment  of  tax  enterprise  zones. " 
SEC.  2703.  TECHNICAL  AND  CONFORMING  AMENDMENTS. 

(a)  Alternative  Minimum  Tax. — 

(1)  Enterprise  zone  stock. — Subsection  (b)  of  section  56  (re- 
lating to  adjustments  to  the  alternative  minimum  taxable 
income  of  individuals)  is  amended  by  adding  at  the  end  thereof 
the  following  new  paragraph: 

"(4)  Enterprise  zone  stock.— Section  1396  shall  not  apply." 

(2)  Additional  first-year  depreciation.— Subparagraph  (A) 
of  section  56(a)(1)  (relating  to  adjustments  in  computing  alter- 
native minimum  taxable  income),  as  amended  by  section  2002, 
is  amended — 

(A)  in  clause  (i),  by  striking  "or  (Hi)"  and  inserting  ", 
(Hi),  or  (iv)",  and 

(B)  by  adding  at  the  end  thereof  the  following  new 
clause: 

"(iv)  Additional   first- year   depreciation  for 

QUALIFIED  TAX  ENTERPRISE  ZONE  PROPERTY. — The  al- 
lowance provided  by  section  1397(a)  for  qualified  zone 
property  shall  be  allowed. " 

(b)  Enterprise  Zone  Employment  Credit  Part  of  General 
Business  Credit. — Subsection  (b)  of  section  38  (relating  to  current 
year  business  credit)  is  amended  by  striking  "plus"  at  the  end  of 
paragraph  (6),  by  striking  the  period  at  the  end  of  paragraph  (7)  and 
inserting  ",  plus",  and  by  adding  at  the  end  the  following  new  para- 
graph: 

"(8)  in  the  case  of  a  small  employer  (as  defined  in  section 
1394(d)),  the  enterprise  zone  employment  credit  determined 
under  section  1394(a). " 

(c)  Denial  of  Deduction  for  Portion  of  Wages  Equal  to  En- 
terprise Zone  Employment  Credit. — 

(1)  Subsection  (a)  of  section  280C  (relating  to  rule  for  targeted 
jobs  credit)  is  amended — 

(A)  by  striking  "the  amount  of  the  credit  determined  for 
the  taxable  year  under  section  51(a)"  and  inserting  "the 
sum  of  the  credits  determined  for  the  taxable  year  under 
sections  51(a)  and  1394(a)",  and 

(B)  by  striking  "Targeted  Jobs  Credit"  in  the  subsec- 
tion heading  and  inserting  "Employment  Credits". 
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(2)  Subsection  (c)  of  section  196  (relating  to  deduction  for  cer- 
tain unused  business  credits)  is  amended  by  striking  "and"  at 
the  end  of  paragraph  (4),  by  striking  the  period  at  the  end  of 
paragraph  (5)  and  inserting  "  and",  and  by  adding  at  the  end 
the  following  new  paragraph: 

(6)  the  enterprise  zone  employment  credit  determined  under 
section  1394(a). " 
(d)  Other  Amendments. — 

(1)  Subsection  (c)  of  section  381  (relating  to  carryovers  in  cer- 
tain corporate  acquisitions)  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

(26)  Enterprise  zone  provisions. — The  acquiring  corpora- 
tion shall  take  into  account  (to  the  extent  proper  to  carry  out 
the  purposes  of  this  section  and  subchapter  U,  and  under  such 
regulations  as  may  be  prescribed  by  the  Secretary)  the  items  re- 
quired to  be  taken  into  account  for  purposes  of  subchapter  U  in 
respect  of  the  distributor  or  transferor  corporation. " 

(2)  Paragraph  (1)  of  section  1371(d)  (relating  to  coordination 
with  investment  credit  recapture)  is  amended  by  inserting  before 
the  period  at  the  end  the  following  "and  for  purposes  of  sections 
1394(e)(3)". 

(3)  Subsection  (a)  of  section  1016  (relating  to  adjustments  to 
basis)  is  amended  by  striking  "and"  at  the  end  of  paragraph 
(23);  by  striking  the  period  at  the  end  of  paragraph  (24)  and  in- 
serting ";  and";  and  by  adding  at  the  end  thereof  the  following 
new  paragraph: 

"(25)  to  the  extent  provided  in  section  1396(g),  in  the  case  of 
stock  with  respect  to  which  a  deduction  was  allowed  under  sec- 
tion 1396(a). ". 

SEC.  2704.  EFFECTIVE  DATE. 

(a)  General  Rule. — The  amendments  made  by  this  part  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

(b)  Requirement  for  Regulations. — Not  later  than  the  date  4 
months  after  the  date  of  the  enactment  of  this  Act,  the  appropriate 
Secretaries  shall  issue  regulations — 

(1)  establishing  the  procedures  for  nominating  areas  for  desig- 
nation as  tax  enterprise  zones, 

(2)  establishing  a  method  for  comparing  the  factors  listed  in 
section  1392(d)  of  the  Internal  Revenue  Code  of  1986  (as  added 
by  this  part),  and 

(3)  establishing  recordkeeping  requirements  necessary  or  ap- 
propriate to  assist  the  studies  required  by  part  III. 

PART II— STUDIES 

SEC.  2711.  STUDIES  OF  EFFECTIVENESS  OF  TAX  ENTERPRISE  ZONE  INCEN- 
TIVES. 

(a)  In  General. — The  Secretary  of  the  Treasury  and  the  Comp- 
troller General  shall  each  conduct  studies  of  the  effectiveness  of  the 
incentives  provided  by  this  subtitle  in  achieving  the  purposes  of  this 
subtitle  in  tax  enterprise  zones. 

(b)  Reports.— The  Secretary  of  the  Treasury  and  the  Comptroller 
General  shall  each  submit  to  the  Committee  on  Ways  and  Means  of 
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the  House  of  Representatives  and  the  Committee  on  Finance  of  the 
Senate — 

(1)  not  later  than  July  1,  1996,  an  interim  report  setting  forth 
the  findings  as  a  result  of  such  studies,  and 

(2)  not  later  than  July  1,  2001,  a  final  report  setting  forth  the 
findings  as  a  result  of  such  studies. 

TITLE  III— REVENUE  PRO  VISIONS 
Subtitle  A — Treatment  of  Wealthy  Individuals 

SEC.  3001.  INCREASE  IN  TOP  MARGINAL  RATE  UNDER  SECTION  1. 

(a)  General  Rule. — Section  1  (relating  to  tax  imposed)  is  amend- 
ed by  striking  subsections  (a)  through  (e)  and  inserting  the  follow- 
ing: 

"(a)  Married  Individuals  Filing  Joint  Returns  and  Surviv- 
ing Spouses. — There  is  hereby  imposed  on  the  taxable  income  of— 
"(V  every  married  individual  (as  defined  in  section  7703)  who 
makes  a  single  return  jointly  with  his  spouse  under  section 
6013,  and 

"(2)  every  surviving  spouse  (as  defined  in  section  2(a)), 
a  tax  determined  in  accordance  with  the  following  table: 

"If  taxable  income  is:  The  tax  is: 

Not  over  $35,800   15%  of  taxable  income. 

Over  $35,800  but  not  over  $86,500   $5,370,  plus  28%  of  the  excess  over 

$35,800. 

Over  $88,500  but  not  over  $140,000   $19,566,  plus  31%  of  the  excess  over 

$86,500. 

Over  $140,000   $36,151,  plus  36%  of  the  excess  over 

$140,000. 

"(b)  Heads  of  Households. — There  is  hereby  imposed  on  the  tax- 
able income  of  every  head  of  a  household  (as  defined  in  section  2(b)) 
a  tax  determined  in  accordance  with  the  following  table: 

"If  taxable  income  is:  The  tax  is: 

Not  over  $28, 750   15%  of  taxable  income. 

Over  $28,750  but  not  over  $74,150   $4,312.50,  plus  28%  of  the  excess  over 

$28  750 

Over  $74,150  but  not  over  $127,500   $17,024-50,  plus  31%  of  the  excess  over 

$74,150. 

Over  $127,500   $33,563,  plus  36%  of  the  excess  over 

$127,500. 

"(c)  Unmarried  Individuals  (Other  Than  Surviving  Spouses 
and  Heads  of  Households). — There  is  hereby  imposed  on  the  tax- 
able income  of  every  individual  (other  than  a  surviving  spouse  as 
defined  in  section  2(a)  or  the  head  of  a  household  as  defined  in  sec- 
tion 2(b))  who  is  not  a  married  individual  (as  defined  in  section 
7703)  a  tax  determined  in  accordance  with  the  following  table: 

"If  taxable  income  is:  The  tax  is: 

Not  over  $21,450   157c  of  taxable  income. 

Over  $21,450  but  not  over  $51,900   $3,217.50,  plus  28%  of  the  excess  over 

$21,450. 

Over  $51,900  but  not  over  $115,000   $11,743.50,  plus  31%  of  the  excess  over 

$51,900. 

Over  $115,000   $31,304.50,  plus  36%  of  the  excess  over 

$115,000. 

"(d)  Married  Individuals  Filing  Separate  Returns.— There  is 
hereby  imposed  on  the  taxable  income  of  every  married  individual 
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(as  defined  in  section  7703)  who  does  not  make  a  single  return  joint- 
ly with  his  spouse  under  section  6013,  a  tax  determined  in  accord- 
ance with  the  following  table: 
"If  taxable  income  is:  The  tax  is: 

Not  over  $17,900   15%  of  taxable  income. 

Over  $17,900  but  not  over  $43,250   $2,685,  plus  28%  of  the  excess  over 

$17,900. 

Over  $43,250  but  not  over  $70,500   $9,783,  plus  31%  of  the  excess  over 

$43,250. 

Over  $70,500   $18,075.50,  plus  36%  of  the  excess  over 

$87,500. 

"(e)  Estates  and  Trusts. — There  is  hereby  imposed  on  the  tax- 
able income  of— 

"(1)  every  estate,  and 
"(2)  every  trust, 

taxable  under  this  subsection  a  tax  determined  in  accordance  with 
the  following  table: 

"If  taxable  income  is:  The  tax  is: 

Not  over  $3,000   15%  of  taxable  income. 

Over  $3,000   $450,  plus  28%   of  the  excess  over 

$3,000. 

Over  $5,000  but  not  over  $7,000   $1,010,  plus  31%  of  the  excess  over 

$5,000. 

Over  $7,000   $1,630,  plus  36%  of  the  excess  over 

$7,000. 

(b)  Conforming  Amendments. — 

(1)  Section  541  is  amended  by  striking  "28  percent"  and  in- 
serting "36  percent". 

(2) (A)  Subsection  (f)  of  section  1  is  amended — 

(i)  by  striking  "1990"  in  paragraph  (1)  and  inserting 
"1992",  and 

(ii)  by  striking  "1989"  in  paragraph  (3)(B)  and  inserting 
"1991". 

(B)  Subparagraph  (B)  of  section  32(i)(l)  is  amended  by  strik- 
ing "1989"  and  inserting  "1991". 

(C)  Subparagraph  (C)  of  section  41(e)(5)  is  amended  by  striking 
"1989"  each  place  it  appears  and  inserting  "1991". 

(D)  Subparagraph  (B)  of  section  63(c)(4)  is  amended  by  strik- 
ing "1989"  and  inserting  "1991". 

(E)  Subparagraph  (B)  of  section  68(b)(2)  is  amended  by  strik- 
ing "1989"  and  inserting  "1991". 

(F)  Subparagraphs  (A)(ii)  and  (B)(ii)  of  section  151(d)(4)  are 
each  amended  by  striking  "1989"  and  inserting  "1991". 

(G)  Clause  (ii)  of  section  513(h)(2)(C)  is  amended  by  striking 
"1989"  and  inserting  "1991". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1991. 

SEC.  3002.  SURTAX  ON  INDIVIDUALS  WITH  INCOMES  OVER  $1,000,000. 

(a)  General  Rule. — Subchapter  A  of  chapter  1  (relating  to  deter- 
mination of  tax  liability)  is  amended  by  adding  at  the  end  thereof 
the  following  new  part: 
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"PART  VIII— SURTAX  ON  INDIVIDUALS  WITH 
INCOMES  OVER  $1,000,000 

"Sec.  59B.  Surtax  on  section  1  tax. 
"Sec.  59C.  Surtax  on  minimum  tax. 
Sec.  59D.  Special  rules. 

"SEC.  59B.  SURTAX  ON  SECTION  I  TAX. 

"In  the  case  of  an  individual  who  has  taxable  income  for  the  tax- 
able year  in  excess  of  $1,000,000,  the  amount  of  the  tax  imposed 
under  section  1  for  such  taxable  year  shall  be  increased  by  10  per- 
cent of  the  amount  which  bears  the  same  ratio  to  the  tax  imposed 
under  section  1  (determined  without  regard  to  this  section)  as — 

"(1)  the  amount  by  which  the  taxable  income  of  such  individ- 
ual for  such  taxable  year  exceeds  $1,000,000,  bears  to 

"(2)  the  total  amount  of  such  individuals  taxable  income  for 
such  taxable  year. 

"SEC.  59C.  SURTAX  ON  MINIMUM  TAX. 

"In  the  case  of  an  individual  who  has  alternative  minimum  tax- 
able income  for  the  taxable  year  in  excess  of  $1,000,000,  the  amount 
of  the  tentative  minimum  tax  determined  under  section  55  for  such 
taxable  year  shall  be  increased  by  2.4  percent  of  the  amount  by 
which  the  alternative  minimum  taxable  income  of  such  taxpayer  for 
the  taxable  year  exceeds  $1,000,000. 

"SEC.  59D.  SPECIAL  RULES. 

"(a)  Surtax  To  Apply  to  Estates  and  Trusts.— For  purposes  of 
this  part,  the  term  'individual'  includes  any  estate  or  trust  taxable 
under  section  1. 

u(b)  Treatment  of  Married  Individuals  Filing  Separate  Re- 
turns.— In  the  case  of  a  married  individual  (within  the  meaning  of 
section  7703)  filing  a  separate  return  for  the  taxable  year,  sections 
59B  and  59C  shall  be  applied  by  substituting  '$500,000'  for 
l$l,000,000\ 

"(c)  Coordination  With  Other  Provisions. — The  provisions  of 
this  part — 

"(1)  shall  be  applied  after  the  application  of  section  1(h),  but 
(2)  before  the  application  of  any  other  provision  of  this  title 
which  refers  to  the  amount  of  tax  imposed  by  section  1  or  55,  as 
the  case  may  be.  " 

(b)  Clerical  Amendment. — The  table  of  parts  for  subchapter  A  of 
chapter  1  is  amended  by  adding  at  the  end  the  following  new  item: 

"Part  VIII.  Surtax  on  individuals  with  incomes  over  $1,000,000.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1991. 

SEC.  3003.  2-YEAR  EXTENSION  OF  OVERALL  LIMITATION  ON  ITEMIZED  DE- 
DUCTIONS FOR  HIGH-INCOME  TAXPA  YERS. 

Subsection  (f)  of  section  68  (relating  to  overall  limitation  on  item- 
ized deductions)  is  amended  by  striking  "1995"  and  inserting 
"1997". 

SEC.  3004.  EXTENSION  OF  PHASEOUT  OF  PERSONAL  EXEMPTION  OF  HIGH- 
INCOME  TAXPAYERS. 

Section  151(d)(3)  (relating  to  phaseout  of  personal  exemption)  is 
amended  by  striking  subparagraph  (E). 
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SEC.  3005.  DISALLOWANCE  OF  DEDUCTION  FOR  CERTAIN  EMPLOYEE  REMU- 
NERATION IN  EXCESS  OF  $1,000,000. 

(a)  General  Rule. — Section  162  (relating  to  trade  or  business  ex- 
penses) is  amended  by  redesignating  subsection  (m)  as  subsection  (n) 
and  by  inserting  after  subsection  (I)  the  following  new  subsection: 
"(m)  Certain  Excessive  Employee  Remuneration. — 

"(1)  In  general. — No  deduction  shall  be  allowed  under  this 
chapter  for  employee  remuneration  with  respect  to  any  covered 
employee  to  the  extent  that  the  amount  of  such  remuneration 
for  the  taxable  year  with  respect  to  such  employee  exceeds 
$1,000,000. 

"(2)  Covered  employee. — For  purposes  of  this  subsection — 
"(A)  In  general. — Except  as  otherwise  provided  in  this 
paragraph,  the  term  'covered  employee '  means  any  employee 
of  the  taxpayer  who  is  an  officer  of  the  taxpayer. 

"(B)  Exception  for  employee-owners  of  personal 
service  corporations. — The  term  'covered  employee'  shall 
not  include  any  employee-owner  (as  defined  in  section 
269 A(b))  of  a  personal  service  corporation  (as  defined  in  sec- 
tion 269A(b)). 

"(C)  Former  employees. — The  term  'covered  employee9 
includes  any  former  employee  who  had  been  a  covered  em- 
ployee at  any  time  while  performing  services  for  the  taxpay- 
er. 

"(3)  Employee  remuneration. — For  purposes  of  this  subsec- 
tion— 

"(A)  In  general. — The  term  'employee  remuneration' 
means,  with  respect  to  any  covered  employee  for  any  taxable 
year,  the  aggregate  amount  allowable  as  a  deduction  under 
this  chapter  for  such  taxable  year  (determined  without 
regard  to  this  subsection)  for  remuneration  for  services  per- 
formed by  such  employee  (whether  or  not  during  the  tax- 
able year). 

"(B)  Remuneration. — For  purposes  of  subparagraph  (A), 
the  term  'remuneration '  includes  any  remuneration  (includ- 
ing benefits)  in  any  medium  other  than  cash,  but  shall  not 
include — 

"(i)  any  payment  referred  to  in  so  much  of  section 
3121(a)(5)  as  precedes  subparagraph  (E)  thereof, 
"(ii)  amounts  referred  to  in  section  3121(a)(19),  and 
"(Hi)  any  benefit  provided  to  or  on  behalf  of  an  em- 
ployee if  at  the  time  such  benefit  is  provided  it  is  rea- 
sonable to  believe  that  the  employee  will  be  able  to  ex- 
clude such  benefit  from  gross  income  under  section  132. 
"(4)  Treatment  of  certain  employers.— 

"(A)  In  general. — All  employers  treated  as  a  single  em- 
ployer under  subsection  (a)  or  (b)  of  section  52  or  subsection 
(m)  or  (n)  of  section  4H  shall  be  treated  as  a  single  employ- 
er for  purposes  of  this  subsection. 

"(B)  Clarification  of  officer  definition. — Any  officer 
of  any  of  the  employers  treated  as  a  single  employer  under 
subparagraph  (A)  shall  be  treated  as  an  officer  of  such 
single  employer. " 
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(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  December  31,  1991. 
SEC.  3006.  ELIMINATION  OF  DEDUCTION  FOR  CLUB  MEMBERSHIP  FEES. 

(a)  In  General. — Section  162  (relating  to  trade  or  business  ex- 
penses), as  amended  by  sections  3005  and  title  IV,  is  amended  by  re- 
designating subsection  (o)  as  subsection  (p)  and  by  inserting  after 
subsection  (n)  the  following  new  subsection: 

"(o)  Club  Membership  Dues.— No  deduction  shall  be  allowed 
under  this  chapter  for  amounts  paid  or  incurred  for  membership  in 
any  club  organized  for  business,  pleasure,  recreation,  or  other  social 
purpose. " 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  dues  paid  after  the  date  of  the  enactment  of  this  Act. 

Subtitle  B — Administrative  Provisions 

SEC.  3 1 01.  INDIVIDUAL  ESTIMATED  TAX  PROVISIONS. 

(a)  General  Rule. — Paragraph  (1)  of  section  6654(d)  (relating  to 
amount  of  required  installment)  is  amended — 

(1)  by  striking  "100  percent"  in  subparagraph  (B)(ii)  and  in- 
serting "115 percent",  and 

(2)  by  striking  subparagraphs  (C),  (D),  (E),  and  (F). 

(b)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  December  31,  1991. 

(2)  Special  rule  for  ist  installment  in  1992. — The  amend- 
ment made  by  subsection  (a)  shall  not  apply  for  purposes  of  de- 
termining the  amount  of  the  1st  required  installment  for  any 
taxable  year  beginning  in  1992.  Any  reduction  in  an  install- 
ment by  reason  of  the  preceding  sentence  shall  be  recaptured  by 
increasing  the  amount  of  the  1st  succeeding  required  install- 
ment by  the  amount  of  such  reduction. 

SEC.  3102.  CORPORATE  ESTIMATED  TAX  PROVISIONS. 

(a)  General  Rule. — Subsection  (d)  of  section  6655  (relating  to 
amount  of  required  installments)  is  amended — 

(1)  by  striking  "90  percent"  each  place  it  appears  in  para- 
graph (l)(B)(i)  and  inserting  "95 percent", 

(2)  by  striking  "90  percent"  in  the  heading  of  paragraph  (2) 
and  inserting  "95  percent",  and 

(3)  by  striking  paragraph  (3). 

(b)  Conforming  Amendments. — 

(1)  Clause  (ii)  of  section  6655(e)(2)(B)  is  amended  by  striking 
the  table  contained  therein  and  inserting  in  lieu  thereof: 


"In  the  case  of  the  following  required  in-  The  applicable 

stallments:  percentage  is: 

1st   23.75 

2nd   47.5 

3rd   71.25 

4th   95." 


(2)  Clause  (i)  of  section  6655(e)(3)(A)  is  amended  by  striking 
"90 percent"  and  inserting  "95 percent". 
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(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1994. 

SEC.  3103.  DISALLOWANCE  OF  INTEREST  ON  CERTAIN  OVERPAYMENTS  OF 
TAX. 

(a)  General  Rule. — Subsection  (e)  of  section  6611  is  amended  to 
read  as  follows: 

"(e)  Disallowance  of  Interest  on  Certain  Overpayments.— 
"(1)  Refunds  within  us  days  after  return  is  filed.— If 
any  overpayment  of  tax  imposed  by  this  title  is  refunded  within 
45  days  after  the  last  day  prescribed  for  filing  the  return  of 
such  tax  (determined  without  regard  to  any  extension  of  time 
for  filing  the  return)  or,  in  the  case  of  a  return  filed  after  such 
last  date,  is  refunded  within  45  days  after  the  date  the  return  is 
filed,  no  interest  shall  be  allowed  under  subsection  (a)  on  such 
overpayment. 

"(2)  Refunds  after  claim  for  credit  or  refund. — If— 

"(A)  the  taxpayer  files  a  claim  for  a  credit  or  refund  for 
any  overpayment  of  tax  imposed  by  this  title,  and 

"(B)  such  overpayment  is  refunded  within  45  days  after 
such  claim  is  filed, 
no  interest  shall  be  allowed  on  such  overpayment  from  the  date 
the  claim  is  filed  until  the  day  the  refund  is  made. 

"(3)  IRS  initiated  adjustments. — Notwithstanding  any 
other  provision,  if  an  adjustment,  initiated  by  or  on  behalf  of 
the  Secretary,  results  in  a  refund  or  credit  of  an  overpayment, 
interest  on  such  overpayment  shall  be  computed  by  subtracting 
45  days  from  the  number  of  days  interest  would  otherwise  be  al- 
lowed with  respect  to  such  overpayment.  " 

(b)  Effective  Dates.— 

(1)  Paragraph  (1)  of  section  6611(e)  of  the  Internal  Revenue 
Code  of  1986  (as  amended  by  subsection  (a))  shall  apply  in  the 
case  of  returns  the  due  date  for  which  (determined  without 
regard  to  extensions)  is  on  or  after  July  1,  1992. 

(2)  Paragraph  (2)  of  section  6611(e)  of  such  Code  (as  so  amend- 
ed) shall  apply  in  the  case  of  claims  for  credit  or  refund  of  any 
overpayment  filed  on  or  after  July  1,  1992  regardless  of  the  tax- 
able period  to  which  such  refund  relates. 

(3)  Paragraph  (3)  of  section  6611(e)  of  such  Code  (as  so  amend- 
ed) shall  apply  in  the  case  of  any  refund  paid  on  or  after  July 
1,  1992  regardless  of  the  taxable  period  to  which  such  refund 
relates. 

SEC.  3104.  INFORMATION  REPORTING  WITH  RESPECT  TO  CERTAIN  SELLER- 
PROVIDED  FINANCING. 

(a)  General  Rule. — Section  6109  (relating  to  identifying  num- 
bers) is  amended  by  adding  at  the  end  thereof  the  following  new 
subsection: 

"(f)  Identifying  Information  Required  With  Respect  to  Cer- 
tain Seller-Provided  Financing. — 

"(1)  Payor. — If  any  taxpayer  claims  a  deduction  under  sec- 
tion 163  for  qualified  residence  interest  on  any  seller-provided 
financing,  such  taxpayer  shall  include  on  the  return  claiming 
such  deduction  the  name,  address,  and  TIN  of  the  person  to 
whom  such  interest  is  paid  or  accrued. 
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"(2)  Recipient. — If  any  person  receives  or  accrues  interest  re- 
ferred to  in  paragraph  (1),  such  person  shall  include  on  the 
return  for  the  taxable  year  in  which  such  interest  is  so  received 
or  accrued  the  name,  address,  and  TIN  of  the  person  liable  for 
such  interest. 

"(3)  Furnishing  of  information  between  payor  and  recip- 
ient.— If  any  person  is  required  to  include  the  TIN  of  another 
person  on  a  return  under  paragraph  (1)  or  (2),  such  other  person 
shall  furnish  his  TIN  to  such  person. 

"(4)  Seller-provided  financing. — For  purposes  of  this  sub- 
section, the  term  'seller-provided  financing'  means  any  indebt- 
edness incurred  in  acquiring  any  residence  if  the  person  to 
whom  such  indebtedness  is  owed  is  the  person  from  whom  such 
residence  was  acquired. 

(b)  Penalty. — Paragraph  (3)  of  section  6724(d)  (relating  to  speci- 
fied information  reporting  requirement)  is  amended  by  striking 
"and"  at  the  end  of  subparagraph  (C),  by  striking  the  period  at  the 
end  of  subparagraph  (D)  and  inserting  "  and",  and  by  adding  at 
the  end  thereof  the  following  new  subparagraph: 

"(E)  any  requirement  under  section  6109(f)  that — 

"(i)  a  person  include  on  his  return  the  name,  address, 
and  TIN  of  another  person,  or 

"(ii)  a  person  furnish  his  TIN  to  another  person.  " 

(c)  Effective  Date. — The  amendments  made  by  this  subsection 
shall  apply  to  taxable  years  beginning  after  December  31,  1991. 

Subtitle  C— Other  Revenue  Provisions 

SEC  3201.  CLARIFICATION  OF  TREATMENT  OF  CERTAIN  FSLIC  FINANCIAL 
ASSISTANCE. 

(a)  General  Rule. — For  purposes  of  chapter  1  of  the  Internal 
Revenue  Code  of  1986— 

(1)  any  FSLIC  assistance  with  respect  to  any  loss  of  principal, 
capital,  or  similar  amount  upon  the  disposition  of  any  asset 
shall  be  taken  into  account  as  compensation  for  such  loss  for 
purposes  of  section  165  of  such  Code,  and 

(2)  any  FSLIC  assistance  with  respect  to  any  debt  shall  be 
taken  into  account  for  purposes  of  section  166,  585,  or  593  of 
such  Code  in  determining  whether  such  debt  is  worthless  (or  the 
extent  to  which  such  debt  is  worthless)  and  in  determining  the 
amount  of  any  addition  to  a  reserve  for  bad  debts  arising  from 
the  worthlessness  or  partial  worthlessness  of  such  debts. 

(b)  FSLIC  Assistance. — For  purposes  of  this  section,  the  term 
"FSLIC  assistance"  means  any  assistance  (or  right  to  assistance) 
with  respect  to  a  domestic  building  and  loan  association  (as  defined 
in  section  7701(a)(19)  of  such  Code  without  regard  to  subparagraph 
(C)  thereof)  under  section  406(f)  of  the  National  Housing  Act  or  sec- 
tion 21A  of  the  Federal  Home  Loan  Bank  Act  (or  under  any  similar 
provision  of  law). 

(c)  Effective  Date. — 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion— 
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(A)  The  provisions  of  this  section  shall  apply  to  taxable 
years  ending  after  March  4,  1991,  but  only  with  respect  to 
FSLIC  assistance  not  credited  before  March  4,  1991. 

(B)  If  any  FSLIC  assistance  not  credited  before  March  4, 
1991,  is  with  respect  to  a  loss  sustained  or  charge-off  in  a 
taxable  year  ending  before  March  4,  1991,  for  purposes  of 
determining  the  amount  of  any  net  operating  loss  carryover 
to  a  taxable  year  ending  after  on  or  after  March  4,  1991, 
the  provisions  of  this  section  shall  apply  to  such  assistance 
for  purposes  of  determining  the  amount  of  the  net  operating 
loss  for  the  taxable  year  in  which  such  loss  was  sustained 
or  debt  written  off  Except  as  provided  in  the  preceding  sen- 
tence, this  section  shall  not  apply  to  any  FSLIC  assistance 
with  respect  to  a  loss  sustained  or  charge-off  in  a  taxable 
year  ending  before  March  4,  1991. 

(2)  Exceptions. — The  provisions  of  this  section  shall  not 
apply  to  any  assistance  to  which  the  amendments  made  by  sec- 
tion 1401(a)(3)  of  the  Financial  Institution  Reform,  Recovery, 
and  Enforcement  Act  of  1989  apply. 

SEC.  3202.  INCREASE  IN  RECOVERY  PERIOD  FOR  REAL  PROPERTY. 

(a)  General  Rule. — Paragraph  (1)  of  section  168(c)  is  amended  by 
striking  the  items  relating  to  residential  rental  property  and  nonre- 
sidential real  property  and  inserting  the  following: 

"Low  income  housing   27.5  years 

Residential  rental  property  other  than  low  income  housing   31  years 

Nonresidential  real  property   40  years.  " 

(b)  Conforming  Amendment. — Paragraph  (2)  of  section  168(e)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

"(C)  Low  income  housing. — The  term  'low  income  hous- 
ing' means  any  property  with  respect  to  which  the  credit 
under  section  42  is  allowable. " 

(c)  Effective  Date.— 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  property  placed 
in  service  by  the  taxpayer  after  February  12,  1992. 

(2)  Exception. — The  amendments  made  by  this  section  shall 
not  apply  to  property  placed  in  service  by  the  taxpayer  before 
January  1,  1995,  if— 

(A)  the  taxpayer  or  a  qualified  person  entered  into  a 
binding  written  contract  to  purchase  or  construct  such 
property  before  February  13,  1992,  or 

(B)  the  construction  of  such  property  was  commenced  by 
or  for  the  taxpayer  or  a  qualified  person  before  February  13, 
1992. 

For  purposes  of  this  paragraph,  the  term  "qualified  person1' 
means  any  person  who  transfers  his  rights  in  such  a  contract  or 
such  property  to  the  taxpayer  but  only  if  the  property  is  not 
placed  in  service  by  such  person  before  such  rights  are  trans- 
ferred to  the  taxpayer. 

SEC.  3203.  MODIFICATIONS  TO  DEDUCTION  FOR  MOVING  EXPENSES. 

(a)  Increase  in  Mileage  Requirements. — Paragraph  (1)  of  sec- 
tion 217(c)  (relating  to  conditions  for  allowance  of  moving  expense 
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deduction)  is  amended  by  striking  "35  miles"  each  place  it  appears 
and  inserting  "75  miles". 

(b)  Simplification  of  Dollar  Limitations. — 

(1)  In  general.— Paragraph  (3)  of  section  217(b)  is  amended 
by  striking  subparagraphs  (A)  and  (B)  and  inserting  the  follow- 
ing: 

"(A)  Dollar  limit. — The  aggregate  amount  allowable  as 
a  deduction  under  subsection  (a)  in  connection  with  a  com- 
mencement of  work  which  is  attributable  to  expenses  de- 
scribed in  subparagraph  (C),  (D),  or  (E)  of  paragraph  (1) 
shall  not  exceed  $3,000. 

"(B)  Husband  and  wife. — If  a  husband  and  wife  both 
commence  work  at  a  new  principal  place  of  work  within 
the  same  general  location,  subparagraph  (A)  shall  be  ap- 
plied as  if  there  was  only  1  commencement  of  work.  In  the 
case  of  a  husband  and  wife  filing  separate  returns,  sub- 
paragraph (A)  shall  be  applied  by  substituting  '$1,500'  for 
'$3,000'." 

(2)  Conforming  amendment. — Paragraph  (1)  of  section 
217(h)  is  amended — 

(A)  by  striking  "by  substituting  '$4,500'  for  '$1,000'  and" 
in  subparagraph  (B),  and 

(B)  by  striking  "by  substituting  "$2,250' for  '$4,500',  and" 
in  subparagraph  (C). 

(c)  Reimbursed  Moving  Expenses  Allowable  in  Computing 
Adjusted  Gross  Income. — 

(1)  In  general. — Subsection  (a)  of  section  62  is  amended  by 
inserting  after  paragraph  (13)  the  following  new  paragraph: 

"(W  Reimbursed  moving  expenses. — The  deduction  al- 
lowed under  section  217  for  expenses  in  connection  with  any 
commencement  of  work  by  the  taxpayer  to  the  extent  that  the 
deduction  so  allowed  for  such  expenses  does  not  exceed  the  re- 
imbursements (or  other  payments)  included  in  gross  income 
under  section  82  with  respect  to  expenses  in  connection  with 
such  commencement  of  work. " 

(2)  Unreimbursed  expenses  subject  to  2  percent  floor. — 
Subsection  (b)  of  section  67  is  amended  by  striking  paragraph 
(6)  and  redesignating  the  following  paragraphs  accordingly. 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  expenses  paid  or  incurred  after  the  date  of  the  enact- 
ment of  this  Act. 

SEC.  3204.  MARK  TO  MARKET  INVENTORY  METHOD  FOR  SECURITIES  DEAL- 
ERS. 

(a)  General  Rule.— Subpart  D  of  part  II  of  subchapter  E  of 
chapter  1  (relating  to  inventories)  is  amended  by  adding  at  the  end 
thereof  the  following  new  section: 

"SEC.  475.  MARK  TO  MARKET  ACCOUNTING  METHOD  FOR  DEALERS  IN  SECU- 
RITIES. 

"(a)  General  Rule. — Notwithstanding  any  other  provision  of  this 
subpart,  the  following  rules  shall  apply  to  securities  held  by  a 
dealer  in  securities: 

"(1)  Any  security  which  is  inventory  in  the  hands  of  the 
dealer  shall  be  included  in  inventory  at  its  fair  market  value. 
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"(2)  In  the  case  of  any  security  which  is  not  inventory  in  the 
hands  of  the  dealer  and  which  is  held  at  the  close  of  any  tax- 
able year — 

"(A)  the  dealer  shall  recognize  gain  or  loss  as  if  such  se- 
curity were  sold  for  its  fair  market  value  on  the  last  busi- 
ness day  of  such  taxable  year,  and 

"(B)  any  gain  or  loss  shall  be  taken  into  account  for  such 
taxable  year. 

Proper  adjustment  shall  be  made  in  the  amount  of  any  gain  or 
loss  subsequently  realized  for  gain  or  loss  taken  into  account 
under  the  preceding  sentence.  The  Secretary  may  provide  by  reg- 
ulations for  the  application  of  this  paragraph  at  times  other 
than  the  times  provided  in  this  paragraph. 
"(b)  Exceptions. — 

"(1)  In  general. — Subsection  (a)  shall  not  apply  to — 
"(A)  any  security  held  for  investment, 
"(B)  any  security  described  in  subsection  (c)(2)(C)  which  is 
originated  or  acquired  by  the  taxpayer  in  the  ordinary 
course  of  a  trade  or  business  of  the  taxpayer  and  which  is 
not  held  for  sale,  and 

"(C)  any  security  which  is  a  hedge  with  respect  to — 

"(i)  a  security  to  which  subsection  (a)  does  not  apply, 

or 

"(ii)  a  position,  right  to  income,  or  a  liability  which 
is  not  a  security  in  the  hands  of  the  taxpayer. 
Subparagraph  (C)  shall  not  apply  to  any  security  held  by  a 
person  in  its  capacity  as  a  dealer  in  securities. 

"(2)  Identification  required. — Any  security  shall  not  be 
treated  as  described  in  subparagraph  (A),  (B),  or  (C)  of  para- 
graph (1),  as  the  case  may  be,  unless  such  security  is  clearly 
identified  in  the  dealers  records  as  being  described  in  such  sub- 
paragraph before  the  close  of  the  day  on  which  it  was  acquired, 
originated,  or  entered  into  (or  such  other  time  as  the  Secretary 
may  by  regulations  prescribe). 

"(3)  Securities  subsequently  not  exempt. — If  a  security 
ceases  to  be  described  in  paragraph  (1)  at  any  time  after  it  was 
identified  as  such  under  paragraph  (2),  subsection  (a)  shall 
apply  to  such  security  as  of  the  time  such  cessation  occurs. 

"(4)  Special  rule  for  property  held  for  investment. — To 
the  extent  provided  in  regulations,  subparagraph  (A)  of  para- 
graph (1)  shall  not  apply  to  any  security  described  in  subpara- 
graph (D)  or  (E)  of  subsection  (c)(2)  which  is  held  by  a  dealer  in 
such  securities. 
"(c)  Definitions. — For  purposes  of  this  section — 

"(1)  Dealer  in  securities  defined.— The  term  'dealer  in  se- 
curities *  means  a  taxpayer  who— 

"(A)  regularly  purchases  securities  from  or  sells  securities 
to  customers  in  the  ordinary  course  of  a  trade  or  business; 
or 

"(B)  regularly  offers  to  enter  into,  assume,  offset,  assign 
or  otherwise  terminate  positions  in  securities  with  custom- 
ers in  the  ordinary  course  of  a  trade  or  business. 
"(2)  Security  defined. — The  term  'security'  means  any — 
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"(A)  share  of  stock  in  a  corporation; 

"(B)  partnership  or  beneficial  ownership  interest  in  a 
widely  held  or  publicly  traded  partnership  or  trust; 

"(C)  note,  bond,  debenture,  or  other  evidence  of  indebted- 
ness; 

"(D)  interest  rate,  currency,  or  equity  notional  principal 
contract; 

"(E)  evidence  of  an  interest  in,  or  a  derivative  financial 
instrument  in,  any  security  described  in  subparagraph  (A), 
(B),  (C),  or  (D),  or  any  currency,  including  any  option,  for- 
ward contract,  short  position,  and  any  similar  financial  in- 
strument in  such  a  security  or  currency  (but  not  including 
any  contract  to  which  section  1256(a)  applies);  and 
"(F)  position  which— 

"(i)  is  not  a  security  described  in  subparagraph  (A), 
(B),  (C),  (D),  or  (E), 

"(ii)  is  a  hedge  with  respect  to  such  a  security,  and 
(Hi)  is  clearly  identified  in  the  dealer's  records  as 
being  described  in  this  subparagraph  before  the  close  of 
the  day  on  which  it  was  acquired  or  entered  into  (or 
such  other  time  as  the  Secretary  may  by  regulations 
prescribe). 

"(3)  Hedge. — The  term  'hedge'  means  any  position  which  re- 
duces the  dealer's  risk  of  interest  rate  or  price  changes  or  cur- 
rency fluctuations. 
"(d)  Special  Rules. — For  purposes  of  this  section — 

"(1)  Certain  rules  not  to  apply. — The  rules  of  sections 
263(g)  and  263A  shall  not  apply  to  securities  to  which  subsec- 
tion (a)  applies. 

"(2)  Improper  identification. — If  a  taxpayer — 

"(A)  identifies  any  security  under  subsection  (b)(2)  as 
being  described  in  subsection  (b)(1)  and  such  security  is  not 
so  described,  or 

"(B)  fails  under  subsection  (c)(2)(F)(iii)  to  identify  any  po- 
sition which  is  described  in  such  subsection  at  the  time 
such  identification  is  required, 
the  provisions  of  subsection  (a)  shall  apply  to  such  security  or 
position,  except  that  any  loss  under  this  section  prior  to  the  dis- 
position of  the  security  or  position  shall  be  recognized  only  to 
the  extent  of  gain  previously  recognized  under  this  section  (and 
not  previously  taken  into  account  under  this  paragraph)  with 
respect  to  such  security  or  position. 

"(3)  Anticipatory  hedges. — Any  security  which  is  reason- 
ably expected  to  become  a  hedge  within  60  days  after  the  acqui- 
sition of  the  security  shall  be  treated  as  a  hedge. 
"(e)  Regulatory  Authority.— The  Secretary  shall  prescribe  such 
regulations  as  may  be  necessary  or  appropriate  to  carry  out  the  pur- 
poses of  this  section,  including  rules — 

"(1)  to  prevent  the  use  of  year-end  transfers,  related  parties,  or 
other  arrangements  to  avoid  the  provisions  of  this  section,  and 
"(2)  to  provide  for  the  application  of  this  section  to  any  secu- 
rity which  is  a  hedge  which  cannot  be  identified  with  a  specific 
security,  position,  right  to  income,  or  liability. " 
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(b)  Conforming  Amendments.  — 

(1)  Paragraph  (1)  of  section  988(d)  is  amended — 

(A)  by  striking  "section  1256"  and  inserting  "section  475 
or  1256",  and 

(B)  by  striking  "1092  and  1256"  and  inserting  "475,  1092, 
and  1256". 

(2)  The  table  of  sections  for  subpart  D  of  part  II  of  subchapter 
E  of  chapter  1  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  item: 

"Sec.  1}75.  Mark  to  market  accounting  method  for  dealers  in  securi- 
ties. " 

(c)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  all  taxable  years  ending  on  or  after  December  SI,  1992. 

(2)  Change  in  method  of  accounting. — In  the  case  of  any 
taxpayer  required  by  this  section  to  change  its  method  of  ac- 
counting for  any  taxable  year — 

(A)  such  change  shall  be  treated  as  initiated  by  the  tax- 
payer, 

(B)  such  change  shall  be  treated  as  made  with  the  con- 
sent of  the  Secretary,  and 

(C)  the  net  amount  of  the  adjustments  required  to  be 
taken  into  account  by  the  taxpayer  under  section  481  of  the 
Internal  Revenue  Code  of  1986  shall  be  taken  into  account 
ratably  over  the  10-taxable  year  period  beginning  with  the 
first  taxable  year  ending  on  or  after  December  31,  1992. 

If  the  net  amount  determined  under  subparagraph  (C)  exceeds 
the  net  amount  which  would  have  been  determined  under  sub- 
paragraph (C)  if  the  taxpayer  had  been  required  by  this  section 
to  change  its  method  of  accounting  for  its  last  taxable  year  be- 
ginning before  March  20,  1992,  subparagraph  (C)  shall  be  ap- 
plied with  respect  to  such  excess  by  substituting  '%-taxable 
year"  for  "10-taxable  year". 

SEC.  3205.  INCREASED  BASE  TAX  RATE  ON  OZONE-DEPLETING  CHEMICALS. 

(a)  In  General. — Subparagraph  (B)  of  section  4681(b)(1)  (relating 
to  amount  of  tax)  is  amended  to  read  as  follows: 

"(B)  Base  tax  amount. — The  base  tax  amount  for  pur- 
poses of  subparagraph  (A)  with  respect  to  any  sale  or  use 
during  a  calendar  year  before  1996  with  respect  to  any 
ozone-depleting  chemical  is  the  amount  determined  under 
the  following  table  for  such  calendar  year: 

"Calendar  year:  Base  tax  amount: 

1992   $1.85 

1993   2.75 

1994   3.65 

1995   4.55. " 

(b)  Conforming  Amendments.— 

(1)  Rates  retained  for  chemical  used  in  rigid  foam  insu- 
lation.— The  table  in  subparagraph  (B)  of  section  4682(g)(2)  (re- 
lating to  chemicals  used  in  rigid  foam  insulation)  is  amended — 

(A)  by  striking  "15"  and  inserting  "13.5",  and 

(B)  by  striking  "10"  and  inserting  "9.6". 

(2)  Floor  stock  taxes.— 
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(A)  Subparagraph  (C)  of  section  4682(h)(2)  (relating  to 
other  tax-increase  dates)  is  amended  by  striking  "1993,  and 
199k"  and  inserting  "1993,  1994,  and  1995,  and  July  1, 
1992". 

(B)  Paragraph  (3)  of  section  4682(h)  (relating  to  due  date) 
is  amended — 

(i)  by  inserting  "or  July  1 "  after  "January  1 "  and 

(ii)  by  inserting  "or  December  31,  respectively, "  after 
"June  30". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  chemicals  sold  or  used  on  or  after  July  1,  1992. 

TITLE  IV—SIMPLIFICA  TION  PRO  VISIONS 


Subtitle  A — Provisions  Relating  to  Individuals 

SEC.  4101.  SIMPLIFICATION  OF  RULES  ON  ROLLOVER  OF  GAIN  ON  SALE  OF 
PRINCIPAL  RESIDENCE. 

(a)  Rules  Relating  to  Multiple  Sales  Within  Rollover 
Period. — 

(1)  Section  1034  (relating  to  rollover  of  gain  on  sale  of  princi- 
pal residence)  is  amended  by  striking  subsection  (d). 

(2)  Paragraph  (4)  of  section  1034(c)  is  amended  to  read  as  fol- 
lows: 

"(4)  If  the  taxpayer,  during  the  period  described  in  subsection 
(a),  purchases  more  than  1  residence  which  is  used  by  him  as 
his  principal  residence  at  some  time  within  2  years  after  the 
date  of  the  sale  of  the  old  residence,  only  the  first  of  such  resi- 
dences so  used  by  him  after  the  date  of  such  sale  shall  consti- 
tute the  new  residence. " 

(3)  Subsections  (h)(1)  and  (k)  of  section  1034  are  each  amended 
by  striking  il(other  than  the  2  years  referred  to  in  subsection 
(c)(4))" 

(b)  Treatment  in  Case  of  Divorces. — Subsection  (c)  of  section 
1034  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(5)If- 

"(A)  a  residence  is  sold  by  an  individual  pursuant  to  a 
divorce  or  marital  separation,  and 

"(B)  the  taxpayer  used  such  residence  as  his  principal  res- 
idence at  any  time  during  the  2-year  period  ending  on  the 
date  of  such  sale, 
for  purposes  of  this  section,  such  residence  shall  be  treated  as 
the  taxpayer's  principal  residence  at  the  time  of  such  sale. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  sales  of  old  residences  (within  the  meaning  of  section  1034 
of  the  Internal  Revenue  Code  of  1986)  after  the  date  of  the  enact- 
ment of  this  Act. 

!  SEC.  4102.  DE  MINIMIS  EXCEPTION  TO  PASSIVE  LOSS  RULES. 

(a)  General  Rule. — Section  469  (relating  to  passive  activity  losses 
and  credits  limited)  is  amended — 
(1)  by  striking  subsection  (m), 
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(2)  by  redesignating  subsection  (I)  as  subsection  (m),  and 

(3)  by  inserting  after  subsection  (k)  the  following  new  subsec- 
tion: 

"(I)  De  Minimis  Exception. — 

"(1)  In  general. — In  the  case  of  a  natural  person,  subsection 
(a)  shall  not  apply  to  the  passive  activity  loss  for  any  taxable 
year  if  the  amount  of  such  loss  does  not  exceed  $200. 

"(2)  Exception  for  items  attributable  to  publicly 
traded  partnerships. — This  subsection  shall  not  apply  to 
items  treated  separately  under  subsection  (k)  (and  such  items 
shall  not  be  taken  into  account  in  determining  whether  para- 
graph (1)  applies  to  the  taxpayer  for  the  taxable  year  with  re- 
spect to  other  items). 

"(3)  Estates  eligible. — For  purposes  of  this  subsection,  an 
estate  shall  be  treated  as  a  natural  person  with  respect  to  any 
taxable  year  ending  less  than  2  years  after  the  death  of  the  de- 
cedent. 

"(4)  Married  individuals  filing  separately. — 

"(A)  In  general. — This  subsection  shall  not  apply  to  a 
taxpayer  who — 

"(i)  is  a  married  individual  filing  a  separate  return 
for  the  taxable  year,  and 

"(ii)  does  not  live  apart  from  his  spouse  at  all  times 
during  such  taxable  year. 
"(B)  Limitation. — Paragraph  (1)  shall  be  applied  by  sub- 
stituting '$100'  for  '$200'  in  the  case  of  a  married  individ- 
ual who  files  a  separate  return  for  the  taxable  year  and  to 
whom  this  subsection  applies  after  the  application  of  sub- 
paragraph (AX " 

(b)  Conforming  Amendments. — 

(1)  Subsection  (b)  of  section  58  is  amended  by  inserting  "and" 
at  the  end  of  paragraph  (1),  by  striking  paragraph  (2),  and  by 
redesignating  paragraph  (3)  as  paragraph  (2). 

(2)  Paragraph  (4)  of  section  163(d)  is  amended  by  striking  sub- 
paragraph (EX 

(3)  Subsection  (d)  of  section  163  is  amended  by  striking  para- 
graph (6). 

(4)  Subsection  (h)  of  section  163  is  amended  by  striking  para- 
graph (5). 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1991. 

SEC.  4103.  PA  YMENT  OF  TAX  BY  CREDIT  CARD. 

(a)  General  Rule. — Section  6311  is  amended  to  read  as  follows: 
"SEC.  6311.  PA  YMENT  BY  CHECK,  MONEY  ORDER,  OR  OTHER  MEANS. 

"(a)  Authority  To  Receive.— It  shall  be  lawful  for  the  Secretary 
to  receive  for  internal  revenue  taxes  (or  in  payment  for  internal  reve- 
nue stamps)  checks,  money  orders,  or  any  other  commercially  accept- 
able means  that  the  Secretary  deems  appropriate,  including  payment 
by  use  of  credit  cards,  to  the  extent  and  under  the  conditions  provid- 
ed in  regulations  prescribed  by  the  Secretary. 

"(b)  Ultimate  Liability. — If  a  check,  money  order,  or  other 
method  of  payment  so  received  is  not  duly  paid,  the  person  by  whom 
such  check,  or  money  order,  or  other  method  of  payment  has  been 
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tendered  shall  remain  liable  for  the  payment  of  the  tax  or  for  the 
stamps,  and  for  all  legal  penalties  and  additions,  to  the  same  extent 
as  if  such  check,  money  order,  or  other  method  of  payment  had  not 
been  tendered. 

"(c)  Liability  of  Banks  and  Others. — If  any  certified,  treasur- 
er's, or  cashier's  check  (or  other  guaranteed  draft),  or  any  money 
order,  or  any  other  means  of  payment  that  has  been  guaranteed  by  a 
financial  institution  (such  as  a  guaranteed  credit  card  transaction) 
so  received  is  not  duly  paid,  the  United  States  shall,  in  addition  to 
its  right  to  exact  payment  from  the  party  originally  indebted  there- 
for, have  a  lien  for — 

"CD  the  amount  of  such  check  (or  draft)  upon  all  assets  of  the 
financial  institution  on  which  drawn, 

"(2)  the  amount  of  such  money  order  upon  all  the  assets  of 
the  issuer  thereof,  or 

"(3)  the  guaranteed  amount  of  any  other  transaction  upon  all 
the  assets  of  the  institution  making  such  guarantee, 
and  such  amount  shall  be  paid  out  of  such  assets  in  preference  to 
any  other  claims  whatsoever  against  such  financial  institution, 
issuer,  or  guaranteeing  institution,  except  the  necessary  costs  and  ex- 
penses of  administration  and  the  reimbursement  of  the  United 
States  for  the  amount  expended  in  the  redemption  of  the  circulating 
notes  of  such  financial  institution. 
"(d)  Payment  by  Other  Means. — 

"(1)  Authority  to  prescribe  regulations. — The  Secretary 
shall  prescribe  such  regulations  as  the  Secretary  deems  neces- 
sary to  receive  payment  by  commercially  acceptable  means,  in- 
cluding regulations  that — 

"(A)  specify  which  methods  of  payment  by  commercially 
acceptable  means  will  be  acceptable, 

"(B)  specify  when  payment  by  such  means  will  be  consid- 
ered received, 

"(C)  identify  types  of  nontax  matters  related  to  payment 
by  such  means  that  are  to  be  resolved  by  persons  ultimately 
liable  for  payment  and  financial  intermediaries,  without 
the  involvement  of  the  Secretary,  and 

"(D)  ensure  that  tax  matters  will  be  resolved  by  the  Secre- 
tary, without  the  involvement  of  financial  intermediaries. 
"(2)  Authority  to  enter  into  contracts. — Notwithstanding 
section  3718(f)  of  title  31,  United  States  Code,  the  Secretary  is 
authorized  to  enter  into  contracts  to  obtain  services  related  to 
receiving  payment  by  other  means  where  cost  beneficial  to  the 
government  and  is  further  authorized  to  pay  any  fees  required 
by  such  contracts. 

"(3)  Special  provisions  for  use  of  credit  cards. — If  use  of 
credit  cards  is  accepted  as  a  method  of  payment  of  taxes  pursu- 
ant to  subsection  (a) — 

"(A)  except  as  provided  by  regulations,  subject  to  the  pro- 
visions of  section  6402,  any  refund  due  a  person  who  makes 
a  payment  by  use  of  a  credit  card  shall  be  made  directly  to 
such  person,  notwithstanding  any  other  provision  of  law  or 
any  contract  made  pursuant  to  paragraph  (2), 
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"(B)  any  credit  card  transaction  shall  not  be  considered  a 
sales  transaction '  under  the  Federal  Truth-in-Lending  Act 
(15  U.S.C  UOletseq.), 

"(C)  all  nontax  matters  as  defined  by  regulations  pre- 
scribed under  paragraph  (IXC),  including  billing  errors  as 
defined  in  section  161(b)  of  such  Act,  shall  be  resolved  by 
the  person  tendering  the  credit  card  and  the  credit  card 
issuer,  without  the  involvement  of  the  Secretary,  and 

"(D)  the  provisions  of  sections  161(e)  and  170  of  such  Act 
shall  not  apply. " 

(b)  Clerical  Amendment. — The  table  of  sections  for  subchapter  B 
of  chapter  64  is  amended  by  striking  the  item  relating  to  section 
6311  and  inserting  the  following: 

"Sec.  6311.  Payment  by  check,  money  order,  or  other  means.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  4104.  MODIFICATIONS  TO  ELECTION  TO  INCLUDE  CHILD'S  INCOME  ON 
PARENT'S  RETURN. 

(a)  Eligibility  for  Election. — Clause  (ii)  of  section  1(g)(7)(A)  (re- 
lating to  election  to  include  certain  unearned  income  of  child  on 
parents  return)  is  amended  to  read  as  follows: 

"(i)  such  gross  income  is  more  than  the  amount  de- 
scribed in  paragraph  (4)(A)(ii)(I)  and  less  than  10  times 
the  amount  so  described, ". 

(b)  Computation  of  Tax.— Subparagraph  (B)  of  section  1(g)(7)  (re- 
lating to  income  included  on  parents  return)  is  amended — 

(1)  by  striking  "$1,000"  in  clause  (i)  and  inserting  "twice  the 
amount  described  in  paragraph  (4)(A)(ii)(I)",  and 

(2)  by  amending  subclause  (II)  of  clause  (ii)  to  read  as  follows: 

"(II)  for  each  such  child,  15  percent  of  the  lesser 
of  the  amount  described  in  paragraph  (4)(A)(ii)(I) 
or  the  excess  of  the  gross  income  of  such  child  over 
the  amount  so  described,  and". 

(c)  Minimum  Tax. — Subparagraph  (B)  of  section  59(j)(l)  is  amend- 
ed by  striking  "$1,000"  and  inserting  "twice  the  amount  in  effect  for 
the  taxable  year  under  section  68(c)(5)(A)". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  taxable  years  beginning  after  December  31,  1991. 

SEC.  4105.  SIMPLIFIED  FOREIGN  TAX  CREDIT  LIMITATION  FOR  INDIVID- 
UALS. 

(a)  General  Rule. — Section  904  (relating  to  limitations  on  for- 
eign tax  credit)  is  amended  by  redesignating  subsection  (j)  as  subsec- 
tion (k)  and  by  inserting  after  subsection  (i)  the  following  new  sub- 
section: 

"(j)  Simplified  Limitation  for  Certain  Individuals.— 

"(1)  In  general.— In  the  case  of  an  individual  to  whom  this 
subsection  applies  for  any  taxable  year,  the  limitation  of  subsec- 
tion (a)  shall  be  the  lesser  of— 

"(A)  25  percent  of  such  individuals  gross  income  for  the 
taxable  year  from  sources  without  the  United  States,  or 

"(B)  the  amount  of  the  creditable  foreign  taxes  paid  or 
accrued  by  the  individual  during  the  taxable  year  (deter 
mined  without  regard  to  subsection  (c)). 
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No  taxes  paid  or  accrued  by  the  individual  during  such  taxable 
year  may  be  deemed  paid  or  accrued  in  any  other  taxable  year 
under  subsection  (c). 

"(2)  Individuals  to  whom  subsection  applies. — This  subsec- 
tion shall  apply  to  an  individual  for  any  taxable  year  if— 

"(A)  the  entire  amount  of  such  individual's  gross  income 
for  the  taxable  year  from  sources  without  the  United  States 
consists  of  qualified  passive  income, 

"(B)  the  amount  of  the  creditable  foreign  taxes  paid  or 
accrued  by  the  individual  during  the  taxable  year  does  not 
exceed  $200,  and 

"(C)  such  individual  elects  to  have  this  subsection  apply 
for  the  taxable  year. 
"(3)  Definitions. — For  purposes  of  this  subsection— 

"(A)  Qualified  passive  income. — The  term  'qualified 
passive  income'  means  any  item  of  gross  income  if— 

"(V  such  item  of  income  is  passive  income  (as  defined 
in  subsection  (d)(2)(A)  without  regard  to  clause  (Hi) 
thereof),  and 

"(ii)  such  item  of  income  is  shown  on  a  payee  state- 
ment furnished  to  the  individual. 
"(B)  Creditable  foreign  taxes. — The  term  'creditable 
foreign  taxes'  means  any  taxes  for  which  a  credit  is  allow- 
able under  section  901;  except  that  such  term  shall  not  in- 
clude any  tax  unless  such  tax  is  shown  on  a  payee  state- 
ment furnished  to  such  individual. 

"(C)  Payee  statement. — The  term  'payee  statement'  has 
the  meaning  given  to  such  term  by  section  6724(d)(2). 

"(D)  Estates  and  trusts  not  eligible. — This  subsection 
shall  not  apply  to  any  estate  or  trust.  " 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  December  31,  1991. 

SEC.  4106.  TREATMENT  OF  PERSONAL  TRANSACTIONS  BY  INDIVIDUALS 
UNDER  FOREIGN  CURRENCY  RULES, 
(a)  General  Rule. — Subsection  (e)  of  section  988  (relating  to  ap- 
plication to  individuals)  is  amended  to  read  as  follows: 
"(e)  Application  to  Individuals. — 

"(1)  In  general. — The  preceding  provisions  of  this  section 
shall  not  apply  to  any  section  988  transaction  entered  into  by  an 
individual  which  is  a  personal  transaction. 

"(2)  Exclusion  for  certain  personal  transactions. — If— 
"(A)  nonfunctional  currency  is  disposed  of  by  an  individ- 
ual in  any  transaction,  and 

"(B)  such  transaction  is  a  personal  transaction, 
no  gain  shall  be  recognized  for  purposes  of  this  subtitle  by 
reason  of  changes  in  exchange  rates  after  such  currency  was  ac- 
quired by  such  individual  and  before  such  disposition.  The  pre- 
ceding sentence  shall  not  apply  if  the  gain  which  would  other- 
wise be  recognized  exceeds  $200. 

"(3)  Personal  transactions. — For  purposes  of  this  subsec- 
tion, the  term  'personal  transaction'  means  any  transaction  en- 
tered into  by  an  individual,  except  that  such  term  shall  not  in- 
clude any  transaction  to  the  extent  that  expenses  properly  alio- 
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cable  to  such  transaction  meet  the  requirements  of  section  162 
or  212  (other  than  that  part  of  section  212  dealing  with  ex- 
penses incurred  in  connection  with  taxes). " 
(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1991. 

SEC.  4107.  EXCLUSION  OF  COMBAT  PAY  FROM  WITHHOLDING  LIMITED  TO 
AMOUNT  EXCLUDABLE  FROM  GROSS  INCOME. 

(a)  In  General. — Paragraph  (1)  of  section  3401(a)  (defining  wages) 
is  amended  by  inserting  before  the  semicolon  the  following:  "to  the 
extent  remuneration  for  such  service  is  excludable  from  gross 
income  under  such  section  ". 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a) 
shall  apply  to  remuneration  paid  after  December  31,  1992. 

SEC.  4108.  EXPANDED  ACCESS  TO  SIMPLIFIED  INCOME  TAX  RETURNS. 

(a)  General  Rule. — The  Secretary  of  the  Treasury  or  his  delegate 
shall  take  such  actions  as  may  be  appropriate  to  expand  access  to 
simplified  individual  income  tax  returns  and  otherwise  simplify  the 
individual  income  tax  returns. 

(b)  Report — Not  later  than  the  date  1  year  after  the  date  of  the 
enactment  of  this  Act,  the  Secretary  of  the  Treasury  or  his  delegate 
shall  submit  a  report  to  the  Committee  on  Ways  and  Means  of  the 
House  of  Representatives  and  the  Committee  on  Finance  of  the 
Senate,  a  report  on  his  actions  under  subsection  (a),  together  with 
such  recommendations  as  he  may  deem  advisable. 

SEC.  4109.  TREATMENT  OF  CERTAIN  REIMBURSED  EXPENSES  OF  RURAL 
MAIL  CARRIERS. 

(a)  In  General. — Section  162  (relating  to  trade  or  business  ex- 
penses) is  amended  by  redesignating  subsection  (m)  as  subsection  (n) 
and  by  inserting  after  subsection  (I)  the  following  new  subsection: 

"(m)  Treatment  of  Certain  Reimbursed  Expenses  of  Rural 
Mail  Carriers. — 

"(1)  General  rule. — In  the  case  of  any  employee  of  the 
United  States  Postal  Service  who  performs  services  involving 
the  collection  and  delivery  of  mail  on  a  rural  route  and  who 
receives  qualified  reimbursements  for  the  expenses  incurred  by 
such  employee  for  the  use  of  a  vehicle  in  performing  such  serv- 
ices— 

"(A)  the  amount  allowable  as  a  deduction  under  this 
chapter  for  the  use  of  a  vehicle  in  performing  such  services 
shall  be  equal  to  the  amount  of  such  qualified  reimburse- 
ments; and 

"(B)  such  qualified  reimbursements  shall  be  treated  as 
paid  under  a  reimbursement  or  other  expense  allowance  ar- 
rangement for  purposes  of  section  62(a)(2)(A)  (and  section 
62(c)  shall  not  apply  to  such  qualified  reimbursements). 
"(2)  Definition  of  qualified  reimbursements.— For  pur- 
poses of  this  subsection,  the  term  'qualified  reimbursements' 
means  the  amounts  paid  by  the  United  States  Postal  Service  to 
employees  as  an  equipment  maintenance  allowance  under  the 
1991  collective  bargaining  agreement  between  the  United  States 
Postal  Service  and  the  National  Rural  Letter  Carriers '  Associa- 
tion. Amounts  paid  as  an  equipment  maintenance  allowance  by 
such  Postal  Service  under  later  collective  bargaining  agreements 
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that  supersede  the  1991  agreement  shall  be  considered  qualified 
reimbursements  if  such  amounts  do  not  exceed  the  amounts 
that  would  have  been  paid  under  the  1991  agreement,  adjusted 
for  changes  in  the  Consumer  Price  Index  (as  defined  in  section 
1(f)(5))  since  1991. " 

(b)  Technical  Amendment. — Section  6008  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988  is  hereby  repealed. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1991. 

SEC.  4110.  EXEMPTION  FROM  LUXURY  EXCISE  TAX  FOR  CERTAIN  EQUIP- 
MENT INSTALLED  ON  PASSENGER  VEHICLES  FOR  USE  BY  DIS- 
ABLED INDIVIDUALS. 

(a)  In  General.— Paragraph  (3)  of  section  4004(b)  of  the  Internal 
Revenue  Code  of  1986  (relating  to  separate  purchase  of  article  and 
parts  and  accessories  therefor)  is  amended — 

(1)  by  striking  "or"  at  the  end  of  subparagraph  (A), 

(2)  by  redesignating  subparagraph  (B)  as  subparagraph  (C), 
and 

(3)  by  inserting  after  subparagraph  (A)  the  following  new  sub- 
paragraph: 

"(B)  the  part  or  accessory  is  installed  on  a  passenger  vehi- 
cle to  enable  or  assist  an  individual  with  a  disability  to  op- 
erate the  vehicle,  or  to  enter  or  exit  the  vehicle,  by  compen- 
sating for  the  effect  of  such  disability,  or". 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  as  if  included  in  the  amendments  made  by  section 
11221(a)  of  the  Omnibus  Budget  Reconciliation  Act  of  1990. 

Subtitle  B — Pension  Simplification 
PART  I—SIMPLIFIED  DISTRIBUTION  RULES 

SEC.  4201.  TAXABILITY  OF  BENEFICIARY  OF  QUALIFIED  PLAN. 

(a)  In  General. — So  much  of  section  402  (relating  to  taxability  of 
beneficiary  of  employees '  trust)  as  precedes  subsection  (g)  thereof  is 
amended  to  read  as  follows: 

"SEC.  402.  TAXABILITY  OF  BENEFICIARY  OF  EMPLOYEES' TRUST. 

"(a)  Taxability  of  Beneficiary  of  Exempt  Trust. — Except  as 
otherwise  provided  in  this  section,  any  amount  actually  distributed 
to  any  distributee  by  any  employees'  trust  described  in  section  401(a) 
which  is  exempt  from  tax  under  section  501(a)  shall  be  taxable  to 
the  distributee,  in  the  taxable  year  of  the  distributee  in  which  dis- 
tributed, under  section  72  (relating  to  annuities). 

"(b)  Taxability  of  Beneficiary  of  Nonexempt  Trust. — 

"(1)  Contributions. —Contributions  to  an  employees'  trust 
made  by  an  employer  during  a  taxable  year  of  the  employer 
which  ends  with  or  within  a  taxable  year  of  the  trust  for  which 
the  trust  is  not  exempt  from  tax  under  section  501(a)  shall  be 
included  in  the  gross  income  of  the  employee  in  accordance  with 
section  83  (relating  to  property  transferred  in  connection  with 
performance  of  services),  except  that  the  value  of  the  employee's 
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interest  in  the  trust  shall  be  substituted  for  the  fair  market 
value  of  the  property  for  purposes  of  applying  such  section. 

"(2)  Distributions. — The  amount  actually  distributed  or 
made  available  to  any  distributee  by  any  trust  described  in 
paragraph  (1)  shall  be  taxable  to  the  distributee,  in  the  taxable 
year  in  which  so  distributed  or  made  available,  under  section 
72  (relating  to  annuities),  except  that  distributions  of  income  of 
such  trust  before  the  annuity  starting  date  (as  defined  in  sec- 
tion 72(c)(4))  shall  be  included  in  the  gross  income  of  the  em- 
ployee without  regard  to  section  72(e)(5)  (relating  to  amounts  not 
received  as  annuities). 

"(3)  Grantor  trusts. — A  beneficiary  of  any  trust  described 
in  paragraph  (1)  shall  not  be  considered  the  owner  of  any  por- 
tion of  such  trust  under  subpart  E  of  part  I  of  subchapter  J  (re- 
lating to  grantors  and  others  treated  as  substantial  owners). 
"(4)  Failure  to  meet  requirements  of  section  uio(b). — 
"(A)  Highly  compensated  employees. — If  1  of  the  rea- 
sons a  trust  is  not  exempt  from  tax  under  section  501(a)  is 
the  failure  of  the  plan  of  which  it  is  a  part  to  meet  the  re- 
quirements of  section  401(a)(26)  or  410(b),  then  a  highly 
compensated  employee  shall,  in  lieu  of  the  amount  deter- 
mined under  this  subsection,  include  in  gross  income  for 
the  taxable  year  with  or  within  which  the  taxable  year  of 
the  trust  ends  an  amount  equal  to  the  vested  accrued  bene- 
fit of  such  employee  (other  than  the  employee's  investment 
in  the  contract)  as  of  the  close  of  such  taxable  year  of  the 
trust. 

"(B)  Failure  to  meet  coverage  tests. — If  a  trust  is  not 
exempt  from  tax  under  section  501(a)  for  any  taxable  year 
solely  because  such  trust  is  part  of  a  plan  which  fails  to 
meet  the  requirements  of  section  401(a)(26)  or  410(b),  this 
subsection  shall  not  apply  by  reason  of  such  failure  to  any 
employee  who  was  not  a  highly  compensated  employee 
during — 

"(i)  such  taxable  year,  or 

"(ii)  any  preceding  period  for  which  service  was  cred- 
itable to  such  employee  under  the  plan. 
"(C)  Highly  compensated  employee. — For  purposes  of 
this  paragraph,  the  term  'highly  compensated  employee' 
has  the  meaning  given  such  term  by  section  414(qX 
"(c)  Rules  Applicable  to  Rollovers  From  Exempt  Trusts.— 
"(1)  Exclusion  from  income. — If— 

"(A)  any  portion  of  the  balance  to  the  credit  of  an  em- 
ployee in  a  qualified  trust  is  paid  to  the  employee  in  an  eli- 
gible rollover  distribution, 

"(B)  the  distributee  transfers  any  portion  of  the  property 
received  in  such  distribution  to  an  eligible  retirement  plan, 
and 

"(C)  in  the  case  of  a  distribution  of  property  other  than 
money,  the  amount  so  transferred  consists  of  the  property 
distributed, 

then  such  distribution  (to  the  extent  so  transferred)  shall  not  be 
includible  in  gross  income  for  the  taxable  year  in  which  paid. 
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"(2)  Maximum  amount  which  may  be  rolled  over. — In  the 
case  of  any  eligible  rollover  distribution,  the  maximum  amount 
transferred  to  which  paragraph  (1)  applies  shall  not  exceed  the 
portion  of  such  distribution  which  is  includible  in  gross  income 
(determined  without  regard  to  paragraph  (1)). 

"(3)  Transfer  must  be  made  within  60  days  of  receipt.— 
Paragraph  (1)  shall  not  apply  to  any  transfer  of  a  distribution 
made  after  the  60th  day  following  the  day  on  which  the  distrib- 
utee received  the  property  distributed. 

"(4)  Eligible  rollover  distribution.— For  purposes  of  this 
subsection,  the  term  'eligible  rollover  distribution'  means  any 
distribution  to  an  employee  of  all  or  any  portion  of  the  balance 
to  the  credit  of  the  employee  in  a  qualified  trust;  except  that 
such  term  shall  not  include — 

"(A)  any  distribution  which  is  part  of  a  series  of  substan- 
tially equal  periodic  payments  (not  less  frequently  than  an- 
nually) made — 

"(V  for  the  life  (or  life  expectancy)  of  the  employee  or 
the  joint  lives  (or  joint  life  expectancies)  of  the  employ- 
ee and  the  employee's  designated  beneficiary,  or 

"(ii)  for  a  specified  period  of  10  years  or  more,  and 
"(B)  any  distribution  to  the  extent  such  distribution  is  re- 
quired under  section  401(a)(9). 
"(5)  Transfer  treated  as  rollover  contribution  under 
section  U08. — For  purposes  of  this  title,  a  transfer  resulting  in 
any  portion  of  a  distribution  being  excluded  from  gross  income 
under  paragraph  (1)  to  an  eligible  retirement  plan  described  in 
clause  (i)  or  (ii)  of  paragraph  (8)(B)  shall  be  treated  as  a  rollover 
contribution  described  in  section  408(d)(3). 

"(6)  Sales  of  distributed  property. — For  purposes  of  this 
subsection — 

"(A)  Transfer  of  proceeds  from  sale  of  distributed 

PROPERTY  TREATED  AS  TRANSFER  OF  DISTRIBUTED  PROPER- 
TY.— The  transfer  of  an  amount  equal  to  any  portion  of  the 
proceeds  from  the  sale  of  property  received  in  the  distribu- 
tion shall  be  treated  as  the  transfer  of  property  received  in 
the  distribution. 

"(B)  Proceeds  attributable  to  increase  in  value.— 
The  excess  of  fair  market  value  of  property  on  sale  over  its 
fair  market  value  on  distribution  shall  be  treated  as  prop- 
erty received  in  the  distribution. 

"(C)  Designation  where  amount  of  distribution  ex- 
ceeds rollover  contribution. — In  any  case  where  part  or 
all  of  the  distribution  consists  of  property  other  than 
money,  the  taxpayer  may  designate — 

"(i)  the  portion  of  the  money  or  other  property  which 

is  to  be  treated  as  attributable  to  amounts  not  included 

in  gross  income,  and 

"(ii)  the  portion  of  the  money  or  other  property  which 

is  to  be  treated  as  included  in  the  rollover  contribution. 
Any  designation  under  this  subparagraph  for  a  taxable 
year  shall  be  made  not  later  than  the  time  prescribed  by 
law  for  filing  the  return  for  such  taxable  year  (including 
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extensions  thereof).  Any  such  designation,  once  made,  shall 
be  irrevocable. 

"(D)  Treatment  where  no  designation. — In  any  case 
where  part  or  all  of  the  distribution  consists  of  property 
other  than  money  and  the  taxpayer  fails  to  make  a  designa- 
tion under  subparagraph  (C)  within  the  time  provided 
therein,  then — 

"(i)  the  portion  of  the  money  or  other  property  which 
is  to  be  treated  as  attributable  to  amounts  not  included 
in  gross  income,  and 

"(W  the  portion  of  the  money  or  other  property  which 
is  to  be  treated  as  included  in  the  rollover  contribution, 
shall  be  determined  on  a  ratable  basis. 

"(E)  Nonrecognition  of  gain  or  loss. — In  the  case  of 
any  sale  described  in  subparagraph  (A),  to  the  extent  that 
an  amount  equal  to  the  proceeds  is  transferred  pursuant  to 
paragraph  (1),  neither  gain  nor  loss  on  such  sale  shall  be 
recognized. 

"(7)  Special  rule  for  frozen  deposits.— 

"(A)  In  general. — The  60-day  period  described  in  para- 
graph (3)  shall  not — 

(i)  include  any  period  during  which  the  amount 
transferred  to  the  employee  is  a  frozen  deposit,  or 

"(ii)  end  earlier  than  10  days  after  such  amount 
ceases  to  be  a  frozen  deposit. 
"(B)  Frozen  deposits. — For  purposes  of  this  subpara- 
graph, the  term  ( frozen  deposit'  means  any  deposit  which 
may  not  be  withdrawn  because  of— 

"(i)  the  bankruptcy  or  insolvency  of  any  financial  in- 
stitution, or 

"(ii)  any  requirement  imposed  by  the  State  in  which 
such  institution  is  located  by  reason  of  the  bankruptcy 
or  insolvency  (or  threat  thereof)  of  1  or  more  financial 
institutions  in  such  State. 
A  deposit  shall  not  be  treated  as  a  frozen  deposit  unless  on 
at  least  1  day  during  the  60-day  period  described  in  para- 
graph (3)  (without  regard  to  this  paragraph)  such  deposit  is 
described  in  the  preceding  sentence. 
"(8)  Definitions. — For  purposes  of  this  subsection — 

"(A)  Qualified  trust. — The  term  'qualified  trust'  means 
an  employees'  trust  described  in  section  401(a)  which  is 
exempt  from  tax  under  section  501(a). 

"(B)  Eligible  retirement  plan. — The  term  'eligible  re- 
tirement plan '  means — 

"(i)  an  individual  retirement  account  described  in 
section  408(a), 

"(ii)  an  individual  retirement  annuity  described  in 
section  408(b)  (other  than  an  endowment  contract), 
"(Hi)  a  qualified  trust,  and 
"(iv)  an  annuity  plan  described  in  section  403(a). 
"(9)  Rollover  where  spouse  receives  distribution  after 
death  of  employee. — If  any  distribution  attributable  to  an 
employee  is  paid  to  the  spouse  of  the  employee  after  the  employ- 
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ee's  death,  the  preceding  provisions  of  this  subsection  shall 
apply  to  such  distribution  in  the  same  manner  as  if  the  spouse 
were  the  employee;  except  that  a  trust  or  plan  described  in 
clause  (Hi)  or  (iv)  of  paragraph  (8)(B)  shall  not  be  treated  as  an 
eligible  retirement  plan  with  respect  to  such  distribution. 
"(d)  Taxability  of  Beneficiary  of  Certain  Foreign  Situs 
Trusts. — For  purposes  of  subsections  (a),  (b),  and  (c),  a  stock  bonus, 
pension,  or  profit-sharing  trust  which  would  qualify  for  exemption 
from  tax  under  section  501(a)  except  for  the  fact  that  it  is  a  trust 
created  or  organized  outside  the  United  States  shall  be  treated  as  if 
it  were  a  trust  exempt  from  tax  under  section  501(a). 
"(e)  Other  Rules  Applicable  to  Exempt  Trusts. — 
(1)  Alternate  payees.— 

"(A)  Alternate  payee  treated  as  distributee. — For 
purposes  of  subsection  (a)  and  section  72,  an  alternate  payee 
who  is  the  spouse  or  former  spouse  of  the  participant  shall 
be  treated  as  the  distributee  of  any  distribution  or  payment 
made  to  the  alternate  payee  under  a  qualified  domestic  re- 
lations order  (as  defined  in  section  4H(p)). 

"(B)  Rollovers. — If  any  amount  is  paid  or  distributed  to 
an  alternate  payee  who  is  the  spouse  or  former  spouse  of  the 
participant  by  reason  of  any  qualified  domestic  relations 
order  (within  the  meaning  of  section  4H(p))>  subsection  (c) 
shall  apply  to  such  distribution  in  the  same  manner  as  if 
such  alternate  payee  were  the  employee. 
"(2)  Distributions  by  united  states  to  nonresident 
aliens. — The  amount  includible  under  subsection  (a)  in  the 
gross  income  of  a  nonresident  alien  with  respect  to  a  distribu- 
tion made  by  the  United  States  in  respect  of  services  performed 
by  an  employee  of  the  United  States  shall  not  exceed  an  amount 
which  bears  the  same  ratio  to  the  amount  includible  in  gross 
income  without  regard  to  this  paragraph  as — 

"(A)  the  aggregate  basic  pay  paid  by  the  United  States  to 
such  employee  for  such  services,  reduced  by  the  amount  of 
such  basic  pay  which  was  not  includible  in  gross  income  by 
reason  of  being  from  sources  without  the  United  States, 
bears  to 

"(B)  the  aggregate  basic  pay  paid  by  the  United  States  to 
such  employee  for  such  services. 
In  the  case  of  distributions  under  the  civil  service  retirement 
laws,  the  term  'basic  pay1  shall  have  the  meaning  provided  in 
section  8331(3)  of  title  5,  United  States  Code. 

"(3)  Cash  or  deferred  arrangements. — For  purposes  of  this 
title,  contributions  made  by  an  employer  on  behalf  of  an  em- 
ployee to  a  trust  which  is  a  part  of  a  qualified  cash  or  deferred 
arrangement  (as  defined  in  section  401(k)(2))  shall  not  be  treated 
as  distributed  or  made  available  to  the  employee  nor  as  contri- 
butions made  to  the  trust  by  the  employee  merely  because  the 
arrangement  includes  provisions  under  which  the  employee  has 
an  election  whether  the  contribution  will  be  made  to  the  trust 
or  received  by  the  employee  in  cash. 
"(4)  Net  unrealized  appreciation. — 

"(A)  Amounts  attributable  to  employee  contribu- 
tions.— For  purposes  of  subsection  (a)  and  section  72,  the 
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amount  actually  distributed  to  any  distributee  from  a  trust 
described  in  subsection  (a)  shall  not  include  any  net  unreal- 
ized appreciation  in  securities  of  the  employer  corporation 
attributable  to  amounts  contributed  by  the  employee  (other 
than  deductible  employee  contributions  within  the  meaning 
of  section  72(o)(5)X  This  subparagraph  shall  not  apply  to  a 
partial  distribution  to  which  subsection  (c)  applies. 

"(B)  Amounts  attributable  to  employer  contribu- 
tions.— In  the  case  of  any  lump  sum  distribution  which  in- 
cludes securities  of  the  employer  corporation,  subparagraph 
(A)  shall  apply  to  the  net  unrealized  appreciation  attributa- 
ble to  that  part  of  the  distribution  which  consists  of  securi- 
ties of  the  employer  corporation  attributable  to  amounts 
other  than  the  amounts  contributed  by  the  employee.  In  ac- 
cordance with  rules  prescribed  by  the  Secretary,  a  taxpayer 
may  elect,  on  the  return  of  tax  on  which  a  lump  sum  distri- 
bution is  required  to  be  included,  not  to  have  this  subpara- 
graph and  subparagraph  (A)  apply  to  such  distribution. 

"(C)  Determination  of  amounts  and  adjustments. — 
For  purposes  of  subparagraphs  (A)  and  (B),  net  unrealized 
appreciation  and  the  resulting  adjustments  to  basis  shall 
be  determined  in  accordance  with  regulations  prescribed  by 
the  Secretary. 

"(D)  Lump  sum  distribution. — For  purposes  of  this  para- 
graph— 

"(i)  In  general. — The  term  'lump  sum  distribution7 
means  the  distribution  or  payment  within  one  taxable 
year  of  the  recipient  of  the  balance  to  the  credit  of  an 
employee  which  becomes  payable  to  the  recipient — 
"(I)  on  account  of  the  employees  death, 
"(II)  after  the  employee  attains  age  59%, 
"(III)  on  account  of  the  employees  separation 
from  service,  or 

"(IV)  after  the  employee  has  become  disabled 
(within  the  meaning  of  section  72(m)(7)), 
described  in  section  401(a)  and  which  is  exempt  from 
tax  under  section  501  or  from  a  plan  described  in  sec- 
tion 403(a).  Subclause  (III)  of  this  clause  shall  be  ap- 
plied only  with  respect  to  an  individual  who  is  an  em- 
ployee without  regard  to  section  401(c)(1),  and  sub- 
clause (IV)  shall  be  applied  only  with  respect  to  an  em- 
ployee within  the  meaning  of  section  401(c)(1).  For  pur- 
poses of  this  clause,  a  distribution  to  two  or  more  trusts 
shall  be  treated  as  a  distribution  to  one  recipient.  For 
purposes  of  this  paragraph,  the  balance  to  the  credit  of 
the  employee  does  not  include  the  accumulated  deducti- 
ble employee  contributions  under  the  plan  (within  the 
meaning  of  section  72(o)(5)). 

"(ii)  Aggregation  of  certain  trusts  and  plans. — 
For  purposes  of  determining  the  balance  to  the  credit  of 
an  employee  under  clause  (0— 

"(I)  all  trusts  which  are  part  of  a  plan  shall  be 
treated  as  a  single  trust,  all  pension  plans  main- 


101 


tained  by  the  employer  shall  he  treated  as  a  single 
plan,  all  profit-sharing  plans  maintained  by  the 
employer  shall  be  treated  as  a  single  plan,  and  all 
stock  bonus  plans  maintained  by  the  employer 
shall  be  treated  as  a  single  plan,  and 

"(II)  trusts  which  are  not  qualified  trusts  under 
section  401(a)  and  annuity  contracts  which  do  not 
satisfy  the  requirements  of  section  404(a)(2)  shall 
not  be  taken  into  account. 
"(Hi)  Community  property  laws— The  provisions 
of  this  paragraph  shall  be  applied  without  regard  to 
community  property  laws. 

"(iv)  Amounts  subject  to  penalty. — This  para- 
graph shall  not  apply  to  amounts  described  in  subpara- 
graph (A)  of  section  72(m)(5)  to  the  extent  that  section 
72(m)(5)  applies  to  such  amounts. 

"(v)  Balance  to  credit  of  employee  not  to  in- 
clude AMOUNTS  PAYABLE  UNDER  QUALIFIED  DOMESTIC 

relations  order. — For  purposes  of  this  paragraph,  the 
balance  to  the  credit  of  an  employee  shall  not  include 
any  amount  payable  to  an  alternate  payee  under  a 
qualified  domestic  relations  order  (within  the  meaning 
of  section  4H(p)X 

"(vi)  Transfers  to  cost-of-living  arrangement 

NOT  TREATED  AS  DISTRIBUTION. — For  purposes  of  this 

paragraph,  the  balance  to  the  credit  of  an  employee 
under  a  defined  contribution  plan  shall  not  include 
any  amount  transferred  from  such  defined  contribution 
plan  to  a  qualified  cost-of-living  arrangement  (within 
the  meaning  of  section  415(k)(2))  under  a  defined  bene- 
fit plan. 

"(vii)  Lump-sum  distributions  of  alternate 
payees. — If  any  distribution  or  payment  of  the  balance 
to  the  credit  of  an  employee  would  be  treated  as  a 
lump-sum  distribution,  then,  for  purposes  of  this  para- 
graph, the  payment  under  a  qualified  domestic  rela- 
tions order  (within  the  meaning  of  section  4H(p))  of  the 
balance  to  the  credit  of  an  alternate  payee  who  is  the 
spouse  or  former  spouse  of  the  employee  shall  be  treat- 
ed as  a  lump-sum  distribution.  For  purposes  of  this 
clause,  the  balance  to  the  credit  of  the  alternate  payee 
shall  not  include  any  amount  payable  to  the  employee. 
"(E)  Definitions. — For  purposes  of  this  paragraph — 

"(i)  Securities. — The  term  'securities'  means  only 
shares  of  stock  and  bonds  or  debentures  issued  by  a 
corporation  with  interest  coupons  or  in  registered  form. 

"(ii)  Securities  of  the  employer. — The  term  'secu- 
rities of  the  employer  corporation '  includes  securities  of 
a  parent  or  subsidiary  corporation  (as  defined  in  sub- 
sections (e)  and  (f)  of  section  425)  of  the  employer  corpo- 
ration. 

"(f)  Written  Explanation  to  Recipients  of  Distributions  Eli- 
gible for  Rollover  Treatment. — 
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"(1)  In  general. — The  plan  administrator  of  any  plan  shall, 
when  making  an  eligible  rollover  distribution,  provide  a  written 
explanation  to  the  recipient  of  the  provisions  under  which  such 
distribution  will  not  be  subject  to  tax  if  transferred  to  an  eligi- 
ble retirement  plan  within  60  days  after  the  date  on  which  the 
recipient  received  the  distribution. 

"(2)  Definitions. — For  purposes  of  this  subsection — 

"(A)  Eligible  rollover  distribution. — The  term  'eligi- 
ble rollover  distribution'  has  the  same  meaning  as  when 
used  in  subsection  (c)  of  this  section  or  paragraph  (4)  of  sec- 
tion 403(a). 

"(B)  Eligible  retirement  plan. — The  term  'eligible  re- 
tirement plan '  has  the  meaning  given  such  term  by  subsec- 
tion (c)(8)(B). " 

(b)  Repeal  of  $5,000  Exclusion  of  Employees'  Death  Bene- 
fits.— Subsection  (b)  of  section  101  is  hereby  repealed. 

(c)  Conforming  Amendments. — 

(1)  Paragraph  (1)  of  section  55(c)  is  amended  by  striking 
"shall  not  include  any  tax  imposed  by  section  402(e)  and". 

(2)  Paragraph  (8)  of  section  62(a)  (relating  to  certain  portion 
of  lump-sum  distributions  from  pension  plans  taxed  under  sec- 
tion 402(e))  is  hereby  repealed. 

(3)  Paragraph  (4)  of  section  72(o)  (relating  to  special  rule  for 
treatment  of  rollover  amount)  is  amended  by  striking  "sections 
402(a)(5),  402(a)(7)"  and  inserting  "sections  402(c)". 

(4)  Paragraph  (2)  of  section  219(d)  (relating  to  recontributed 
amount)  is  amended  by  striking  "section  402(a)(5),  402(a)(7)" 
and  inserting  "section  402(c)". 

(5)  Paragraph  (20)  of  section  401(a)  is  amended  by  striking 
"qualified  total  distribution  described  in  section 
402(a)(5)(E)(i)(I)"  and  inserting  "distribution  to  a  distributee  on 
account  of  a  termination  of  the  plan  of  which  the  trust  is  a 
part,  or  in  the  case  of  a  profit-sharing  or  stock  bonus  plan,  a 
complete  discontinuance  of  contributions  under  such  plan". 

(6)  Section  401(a)(28)(B)  (relating  to  coordination  with  distri- 
bution rules)  is  amended  by  striking  clause  (v). 

(7)  Subclause  (IV)  of  section  401(k)(2)(B)(i)  is  amended  by 
striking  "section  402(a)(8)"  and  inserting  "section  402(e)(3)". 

(8)  Subparagraph  (B)(ii)  of  section  401(k)(10)  (relating  to  dis- 
tributions that  must  be  lump-sum  distributions)  is  amended  to 
read  as  follows: 

(ii)  Lump  sum  distribution. — For  purposes  of  this  sub- 
paragraph, the  term  'lump  sum  distribution'  means  any 
distribution  of  the  balance  to  the  credit  of  an  employee  im- 
mediately before  the  distribution. " 

(9)  Section  402(g)(1)  is  amended  by  striking  "subsections 
(a)(8)"  and  inserting  "subsections  (e)(3)". 

(10)  Section  402(i)  is  amended  by  striking  ",  except  as  other- 
wise provided  in  subparagraph  (A)  of  subsection  (e)(4)"- 

(11)  Subsection  Q)  of  section  402  is  amended  by  striking  "(a)(1) 
or  (e)(4)(J)"  and  inserting  "(e)(4)". 

(12) (A)  Clause  (i)  of  section  403(a)(4)(A)  is  amended  by  insert- 
ing "in  an  eligible  rollover  distribution  (within  the  meaning  of 
section  402(c)(4))"  before  the  comma  at  the  end  thereof. 


103 


(B)  Subparagraph  (B)  of  section  403(a)(4)  is  amended  to  read 
as  follows: 

"(B)  Certain  rules  made  applicable. — Rules  similar  to 
the  rules  of  paragraphs  (2)  through  (7)  of  section  402(c) 
shall  apply  for  purposes  of  subparagraph  (A). " 

(13) (A)  Clause  (i)  of  section  403(b)(8)(A)  is  amended  by  insert- 
ing "in  an  eligible  rollover  distribution  (within  the  meaning  of 
section  402(c)(4))"  before  the  comma  at  the  end  thereof 

(B)  Paragraph  (8)  of  section  403(b)  is  amended  by  striking  sub- 
paragraphs (B),  (C),  and  (D)  and  inserting  the  following: 

li(B)  Certain  rules  made  applicable. — Rules  similar  to 
the  rules  of  paragraphs  (2)  through  (7)  of  section  402(c) 
shall  apply  for  purposes  of  subparagraph  (A). " 

(14)  Section  406(c)  (relating  to  termination  of  status  as 
deemed  employee  not  to  be  treated  as  separation  from  service  for 
purposes  of  limitation  of  tax)  is  hereby  repealed, 

(15)  Section  407(c)  (relating  to  termination  of  status  as 
deemed  employee  not  to  be  treated  as  separation  from  service  for 
purposes  of  limitation  of  tax)  is  hereby  repealed. 

(16)  Paragraph  (1)  of  section  408(a)  is  amended  by  striking 
"section  402(a)(5),  402(a)(7)"  and  inserting  "section  402(c)". 

(17)  Clause  (ii)  of  section  408(d)(3)(A)  is  amended  to  read  as 
follows: 

"(ii)  no  amount  in  the  account  and  no  part  of  the  value 
of  the  annuity  is  attributable  to  any  source  other  than  a 
rollover  contribution  (as  defined  in  section  402)  from  an 
employee's  trust  described  in  section  401(a)  which  is  exempt 
from  tax  under  section  501(a)  or  from  an  annuity  plan  de- 
scribed in  section  403(a)  (and  any  earnings  on  such  contri- 
bution), and  the  entire  amount  received  (including  property 
and  other  money)  is  paid  (for  the  benefit  of  such  individ- 
ual) into  another  such  trust  or  annuity  plan  not  later  than 
the  60th  day  on  which  the  individual  receives  the  payment 
or  the  distribution;  or". 

(18)  Subparagraph  (B)  of  section  408(d)(3)  (relating  to  limita- 
tions) is  amended  by  striking  the  second  sentence  thereof. 

(19)  Subparagraph  (F)  of  section  408(d)(3)  (relating  to  frozen 
deposits)  is  amended  by  striking  "section  402(a)(6)(H)"  and  in- 
serting "section  402(c)(7)". 

(20)  Subclause  (I)  of  section  414(n)(5)(C)(iii)  is  amended  by 
striking  "section  402(a)(8)"  and  inserting  "section  402(e)(3)". 

(21)  Clause  (i)  of  section  414(g)(7)(B)  is  amended  by  striking 
"402(a)(8)"  and  inserting  "402(e)(3)". 

(22)  Paragraph  (2)  of  section  414(s)  (relating  to  employer  may 
elect  to  treat  certain  deferrals  as  compensation)  is  amended  by 
striking  "402(a)(8)"  and  inserting  "402(e)(3)". 

(23)  Subparagraph  (A)  of  section  415(b)(2)  (relating  to  annual 
benefit  in  general)  is  amended  by  striking  "sections  402(a)(5)" 
and  inserting  "sections  402(c)". 

(24)  Subparagraph  (B)  of  section  415(b)(2)  (relating  to  adjust- 
ment for  certain  other  forms  of  benefit)  is  amended  by  striking 
"sections  402(a)(5)"  and  inserting  "sections  402(c)". 
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(25)  Paragraph  (2)  of  section  415(c)  (relating  to  annual  addi- 
tion) is  amended  by  striking  "sections  402(a)(5)"  and  inserting 
"sections  402(c)". 

(26)  Subparagraph  (B)  of  section  457(c)(2)  is  amended  by  strik- 
ing "section  402(a)(8)"  in  clause  (i)  thereof  and  inserting  "sec- 
tion 402(e)(3)". 

(27)  Section  691(c)  (relating  to  coordination  with  section 
402(e))  is  amended  by  striking  paragraph  (5). 

(28)  Subparagraph  (B)  of  section  871(a)(1)  (relating  to  income 
other  than  capital  gains)  is  amended  by  striking  "402(a)(2), 
403(a)(2),  or". 

(29)  Paragraph  (1)  of  section  871(b)  (relating  to  imposition  of 
tax)  is  amended  by  striking  "section  1,  55,  or  402(e)(1)"  and  in- 
serting "section  1  or  55". 

(30)  Paragraph  (1)  of  section  871(k)  is  amended  by  striking 
"section  402(a)(4)"  and  inserting  "section  402(e)(2)". 

(31)  Subsection  (b)  of  section  877  (relating  to  alternative  tax) 
is  amended  by  striking  "section  1,  55,  or  402(e)(1)"  and  inserting 
"section  1  or  55". 

(32)  Subsection  (b)  of  section  1441  (relating  to  income  items)  is 
amended  by  striking  "402(a)(2),  403(a)(2),  or". 

(33)  Paragraph  (5)  of  section  1441(c)  (relating  to  special  items) 
is  amended  by  striking  "402(a)(2),  403(a)(2),  or". 

(34)  Subparagraph  (A)  of  section  3121(v)(l)  is  amended  by 
striking  "section  402(a)(8)"  and  inserting  "section  402(e)(3)". 

(35)  Subparagraph  (A)  of  section  3306(r)(l)  is  amended  by 
striking  "section  402(a)(8)"  and  inserting  "section  402(e)(3)". 

(36)  Subsection  (a)  of  section  3405  is  amended  by  striking 
"Pensions,  Annuities,  Etc. — "from  the  heading  thereof  and 
inserting  "Periodic  Payments. — ". 

(37)  Subsection  (b)  of  section  3405  (relating  to  nonperiodic  dis- 
tribution) is  amended — 

(A)  by  striking  "the  amount  determined  under  paragraph 
(2)"  from  paragraph  (1)  thereof  and  inserting  "an  amount 
equal  to  10  percent  of  such  distribution";  and 

(B)  by  striking  paragraph  (2)  (relating  to  amount  of  with- 
holding) and  redesignating  paragraph  (3)  as  paragraph  (2). 

(38)  Paragraph  (4)  of  section  3405(d)  (relating  to  qualified 
total  distributions)  is  hereby  repealed. 

(39)  Paragraph  (8)  of  section  3405(d)  (relating  to  maximum 
amounts  withheld)  is  amended  to  read  as  follows: 

"(8)  Maximum  amount  withheld. — The  maximum  amount 
to  be  withheld  under  this  section  on  any  designated  distribu- 
tion shall  not  exceed  the  sum  of  the  amount  of  money  and  the 
fair  market  value  of  other  property  (other  than  securities  of  the 
employer  corporation)  received  in  the  distribution.  No  amount 
shall  be  required  to  be  withheld  under  this  section  in  the  case 
of  any  designated  distribution  which  consists  only  of  securities 
of  the  employer  corporation  and  cash  (not  in  excess  of  $200)  in 
lieu  of  financial  shares.  For  purposes  of  this  paragraph,  the 
term  'securities  of  the  employer  corporation'  has  the  meaning 
given  such  term  by  section  402(e)(4)(E). " 
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(40)  Subparagraph  (A)  of  section  4973(b)(1)  is  amended  by 
striking  "sections  402(a)(5),  402(a)(7)11  and  inserting  "sections 
402(c)". 

(4V  Paragraph  (4)  of  section  4980A(c)  (relating  to  special  rule 
where  taxpayer  elects  income  averaging)  is  amended  to  read  as 
follows: 

"(4)  One-time  election  for  certain  distrib  utions. —If  the 
taxpayer  elects  the  application  of  this  paragraph  for  any  calen- 
dar year,  paragraph  (1)  shall  be  applied  for  such  calendar  year 
as  if  the  limitation  under  paragraph  (1)  were  equal  to  5  times 
such  limitation  determined  without  regard  to  this  paragraph. 
No  election  may  be  made  under  this  paragraph  by  any  taxpayer 
if  this  paragraph  applied  to  the  taxpayer  for  any  preceding  cal- 
endar year. " 

(42)  Subparagraph  (C)  of  section  7701QX1)  is  amended  by 
striking  "section  402(a)(8)"  and  inserting  "section  402(e)(3)". 
(d)  Effective  Dates. — 

(1)  In  general.— The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1992. 

(2)  Retention  of  certain  transition  rules. — Notwith- 
standing any  other  provision  of  this  section,  the  amendments 
made  by  this  section  shall  not  apply  to  distributions  to  employ- 
ees described  in  section  1122  (h)(3)  or  (h)(5)  of  the  Tax  Reform 
Act  of  1986. 

SEC.  4202.  SIMPLIFIED  METHOD  FOR  TAXING  ANNUITY  DISTRIBUTIONS 
UNDER  CERTAIN  EMPLOYER  PLANS. 

(a)  General  Rule. — Subsection  (d)  of  section  72  (relating  to  annu- 
ities; certain  proceeds  of  endowment  and  life  insurance  contracts)  is 
amended  to  read  as  follows: 

"(d)  Special  Rules  for  Qualified  Employer  Retirement 
Plans. — 

"(V  Simplified  method  of  taxing  annuity  payments.— 
"(A)  In  general. — In  the  case  of  any  amount  received  as 
an  annuity  under  a  qualified  employer  retirement  plan— 
"(i)  subsection  (b)  shall  not  apply,  and 
(ii)  the  investment  in  the  contract  shall  be  recovered 
as  provided  in  this  paragraph. 
"(B)  Method  of  recovering  investment  in  con- 
tract.— 

"(i)  In  general. — Gross  income  shall  not  include  so 
much  of  any  monthly  annuity  payment  under  a  quali- 
fied employer  retirement  plan  as  does  not  exceed  the 
amount  obtained  by  dividing — 

"(I)  the  investment  in  the  contract  (as  of  the  an- 
nuity starting  date),  by 

"(II)  the  number  of  anticipated  payments  deter- 
mined under  the  table  contained  in  clause  (Hi)  (or, 
in  the  case  of  a  contract  to  which  subsection 
(c)(3)(B)  applies,  the  number  of  monthly  annuity 
payments  under  such  contract), 
"(ii)  Certain  rules  made  applicable. — Rules  simi- 
lar to  the  rules  of  paragraphs  (2)  and  (3)  of  subsection 
(b)  shall  apply  for  purposes  of  this  paragraph. 
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"(Hi)  Number  of  anticipated  payments. — 
"If  the  age  of  the  primary  annuitant  on  The  number  of  anticipated 

the  annuity  starting  date  is:  payments  is: 

Not  more  than  55   300 

More  than  55  but  not  more  than  60   260 

More  than  60  but  not  more  than  65   240 

More  than  65  but  not  more  than  70   170 

More  than  70   120 

"(C)  Adjustment  for  refund  feature  not  applica- 
ble.— For  purposes  of  this  paragraph,  investment  in  the 
contract  shall  be  determined  under  subsection  (c)(1)  without 
regard  to  subsection  (c)(2). 

"(D)  Special  rule  where  lump  sum  paid  in  connection 
with  commencement  of  annuity  payments. — If,  in  con- 
nection with  the  commencement  of  annuity  payments  under 
any  qualified  employer  retirement  plan,  the  taxpayer  re- 
ceives a  lump  sum  payment — 

"(i)  such  payment  shall  be  taxable  under  subsection 
(e)  as  if  received  before  the  annuity  starting  date,  and 
"(ii)  the  investment  in  the  contract  for  purposes  of 
this  paragraph  shall  be  determined  as  if  such  payment 
had  been  so  received. 
"(E)  Exception. — This  paragraph  shall  not  apply  in  any 
case  where  the  primary  annuitant  has  attained  age  75  on 
the  annuity  starting  date  unless  there  are  fewer  than  5 
years  of  guaranteed  payments  under  the  annuity. 

"(F)  Adjustment  where  annuity  payments  not  on 
monthly  basis. — In  any  case  where  the  annuity  payments 
are  not  made  on  a  monthly  basis,  appropriate  adjustments 
in  the  application  of  this  paragraph  shall  be  made  to  take 
into  account  the  period  on  the  basis  of  which  such  pay- 
ments are  made. 

"(G)  Qualified  employer  retirement  plan— For  pur- 
poses of  this  paragraph,  the  term  'qualified  employer  retire- 
ment plan 1  means  any  plan  or  contract  described  in  para- 
graph (1),(2),  or  (3)  of  section  4974(c).. 
"(2)  Treatment  of  employee  contributions  under  de- 
fined contribution  plans. — For  purposes  of  this  section,  em- 
ployee contributions  (and  any  income  allocable  thereto)  under  a 
defined  contribution  plan  may  be  treated  as  a  separate  con- 
tract. " 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  in  cases  where  the  annuity  starting  date  is  after  December  31, 
1992. 

SEC.  4203.  REQUIREMENT  THAT  QUALIFIED  PLANS  INCLUDE  OPTIONAL 

trustee-to-trustee  transfers  OF  ELIGIBLE  ROLLOVER 
distributions. 

(a)  General  Rule. — Subsection  (a)  of  section  401  (relating  to  re- 
quirements for  qualification)  is  amended  by  inserting  after  para- 
graph (30)  the  following  new  paragraph: 

"(31)  Optional  direct  transfer  of  eligible  rollover  dis- 
tributions.— 

"(A)  In  general. — A  trust  shall  not  constitute  a  quali- 
fied trust  under  this  section  unless  the  plan  of  which  such 
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trust  is  a  part  provides  that  if  the  distributee  of  any  eligible 

rollover  distribution — 

"(i)  elects  to  have  such  distribution  paid  directly  to 
an  eligible  retirement  plan,  and 

"(W  specifies  the  eligible  retirement  plan  to  which 
such  distribution  is  to  be  paid  (in  such  form  and  at 
such  time  as  the  plan  administrator  may  prescribe), 

such  distribution  shall  be  made  in  the  form  of  a  direct 

trustee-to-trustee  transfer  to  the  eligible  retirement  plan  so 

specified. 

"(B)  Limitation. — Subparagraph  (A)  shall  apply  only  to 
the  extent  that  the  eligible  rollover  distribution  would  be 
includible  in  gross  income  if  not  transferred  as  provided  in 
subparagraph  (A)  (determined  without  regard  to  sections 
402(c)  and  403(a)(4)). 

(C)  Eligible  rollover  distribution. — For  purposes  of 
this  paragraph,  the  term  'eligible  rollover  distribution'  has 
the  meaning  given  such  term  by  section  402(f)(2)(A). 

"(D)  Eligible  retirement  plan.— For  purposes  of  this 
paragraph,  the  term  'eligible  retirement  plan'  has  the 
meaning  given  such  term  by  section  402(c)(8)(B),  except  that 
a  qualified  trust  shall  be  considered  an  eligible  retirement 
plan  only  if  it  is  a  defined  contribution  plan,  the  terms  of 
which  permit  the  acceptance  of  rollover  distributions.  " 

(b)  Employee's  Annuities.— Paragraph  (2)  of  section  404(a)  (relat- 
ing to  employee's  annuities)  is  amended  by  striking  "and  (27)"  and 
inserting  "(27),  and  (31)". 

(c)  Exclusion  From  Income.— 

(1)  Qualified  trusts.— Subsection  (e)  of  section  402  (relating 
to  taxability  of  beneficiary  of  employees'  trust),  as  amended  by 
section  4201,  is  amended  by  adding  at  the  end  the  following 
new  paragraph: 

"(4)  Direct  trustee-to-trustee  transfers. — Any  amount 
transferred  in  a  direct  trustee-to-trustee  transfer  in  accordance 
with  section  401(a)(31)  shall  not  be  includible  in  gross  income 
for  the  taxable  year  of  such  transfer.  " 

(2)  Employee  annuities. — Subsection  (a)  of  section  403  is 
amended  by  adding  at  the  end  the  following  new  paragraph: 

"(5)  Direct  trustee-to-trustee  transfer. — Any  amount 
transferred  in  a  direct  trustee-to-trustee  transfer  in  accordance 
with  section  401(a)(31)  shall  not  be  includible  in  gross  income 
for  the  taxable  year  of  such  transfer.  " 

(d)  Written  Explanation— Paragraph  (1)  of  section  402(f)  (as 
amended  by  section  4201)  is  amended  to  read  as  follows: 

"(1)  In  general.— The  plan  administrator  of  any  plan  shall, 
before  making  an  eligible  rollover  distribution,  provide  a  writ- 
ten explanation  to  the  recipient  of— 

"(A)  the  optional  direct  transfer  provisions  provided  pur- 
suant to  section  401(a)(31),  and 

"(B)  the  provisions  under  which  such  distribution  will 
not  be  subject  to  tax  if  transferred  to  an  eligible  retirement 
plan  within  60  days  after  the  date  on  which  the  recipient 
received  the  distribution. " 
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(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  distributions  in  plan  years  beginning  after  December  31, 
1993. 

SEC.  4204.  REQUIRED  DISTRIBUTIONS. 

(a)  In  General. — Section  401(a)(9)(C)  (defining  required  beginning 
date)  is  amended  to  read  as  follows: 

"(C)  Required  beginning  date. — For  purposes  of  this 
paragraph — 

(i)  In  general. — The  term  'required  beginning  date' 
means  April  1  of  the  calendar  year  following  the  later 
of- 

"(I)  the  calendar  year  in  which  the  employee  at- 
tains age  70V2, 

"(ID  the  calendar  year  in  which  the  employee  re- 
tires. 

"(ii)  Exception. — Subclause  (II)  of  clause  (i)  shall 
not  apply — 

"(I)  except  as  provided  in  section  409(d),  in  the 
case  of  an  employee  who  is  a  5-percent  owner  (as 
defined  in  section  416)  with  respect  to  the  plan 
year  ending  in  the  calendar  year  in  which  the  em- 
ployee attains  age  70V2,  or 

"(II)  for  purposes  of  section  408(a)(6)  or  (b)(3). 
"(Hi)  Actuarial  adjustment. — In  the  case  of  an  em- 
ployee to  whom  clause  (i)(II)  applies  who  retires  in  a 
calendar  year  after  the  calendar  year  in  which  the  em- 
ployee attains  age  70V2,  the  employee's  accrued  benefit 
shall  be  actuarially  increased  to  take  into  account  the 
period  after  age  7(^/2  in  which  the  employee  was  not  re- 
ceiving any  benefits  under  the  plan. 

"(iv)  Exception  for  governmental  and  church 
plans. — Clauses  (ii)  and  (Hi)  shall  not  apply  in  the 
case  of  a  governmental  plan  or  church  plan.  For  pur- 
poses of  this  clause,  the  term  'church  plan'  means  a 
plan  maintained  by  a  church  for  church  employees, 
and  the  term  'church '  means  any  church  (as  defined  in 
section  3121(w)(3)(A))  or  qualified  church-controlled  or- 
ganization (as  defined  in  section  3121(w)(3)(B)). " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  years  beginning  after  December  31,  1992. 

PART  II— INCREASED  A  CCESS  TO  PENSION  PLANS 

SEC.  4211.  MODIFICATIONS  OF  SIMPLIFIED  EMPLOYEE  PENSIONS. 

(a)  Increase  in  Number  of  Allowable  Participants  for 
Salary  Reduction  Arrangements. — Section  408(k)(6)(B)  is  amend- 
ed by  striking  "25"  each  place  it  appears  in  the  text  and  heading 
thereof  and  inserting  "100". 

(b)  Repeal  of  Participation  Requirement.— 

(1)  In  general. — Section  408(k)(6)(A)  is  amended  by  striking 
clause  (ii)  and  by  redesignating  clauses  (Hi)  and  (iv)  as  clauses 
(ii)  and  (Hi),  respectively. 

(2)  Conforming  amendments.— 
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(A)  Clause  (ii)  of  section  408(k)(6)(C)  is  amended  by  strik- 
ing "subparagraph  (A)(iW"  and  inserting  "subparagraph 

(Axur. 

(B)  Clause  (ii)  of  section  408(k)(6)(F)  is  amended  by  strik- 
ing "subparagraph  (A)(iii)"  and  inserting  "subparagraph 

(Axur. 

(c)  Alternative  Test —Clause  (ii)  of  section  408(k)(6)(A),  as 
redesignated  by  subsection  (b)(1),  is  amended  by  adding  at  the  end 
thereof  the  following  new  flush  sentence: 

"The  requirements  of  the  preceding  sentence  are  met  if  the  employer 
makes  contributions  to  the  simplified  employee  pension  meeting 
the  requirements  of  sections  401(k)(ll)  (B)  or  (C),  401(k)(ll)(D),  and 
W(mX10)(B). " 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  years  beginning  after  December  31,  1992. 

SEC.  4212.  TAX  EXEMPT  ORGANIZATIONS  ELIGIBLE  UNDER  SECTION  401(h). 

(a)  General  Rule. — Subparagraph  (B)  of  section  401(k)(4)  is 
amended  to  read  as  follows: 

"(B)  State  and  local  governments  not  eligible.— A 
cash  or  deferred  arrangement  shall  not  be  treated  as  a 
qualified  cash  or  deferred  arrangement  if  it  is  part  of  a 
plan  maintained  by  a  State  or  local  government  or  political 
subdivision  thereof,  or  any  agency  or  instrumentality  there- 
of This  subparagraph  shall  not  apply  to  a  rural  coopera- 
tive plan. " 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  plan  years  beginning  on  or  after  December  31,  1992,  but 
shall  not  apply  to  any  cash  or  deferred  arrangement  to  which  clause 
(i)  of  section  1116(f)(2)(B)  of  the  Tax  Reform  Act  of  1986  applies. 

SEC.  4213.  DUTIES  OF  SPONSORS  OF  CERTAIN  PROTOTYPE  PLANS. 

(a)  In  General. — The  Secretary  of  the  Treasury  may,  as  a  condi- 
tion of  sponsorship,  prescribe  rules  defining  the  duties  and  responsi- 
bilities of  sponsors  of  master  and  prototype  plans,  regional  prototype 
plans,  and  other  Internal  Revenue  Service  preapproved  plans. 

(b)  Duties  Relating  to  Plan  Amendment,  Notification  of 
Adopters,  and  Plan  Administration. — The  duties  and  responsi- 
bilities referred  to  in  subsection  (a)  may  include — 

(1)  the  maintenance  of  lists  of  persons  adopting  the  sponsors 
plans,  including  the  updating  of  such  lists  not  less  frequently 
than  annually, 

(2)  the  furnishing  of  notices  at  least  annually  to  such  persons 
and  to  the  Secretary  or  his  delegate,  in  such  form  and  at  such 
time  as  the  Secretary  shall  prescribe, 

(3)  duties  relating  to  administrative  services  to  such  persons 
in  the  operation  of  their  plans,  and 

(4)  other  duties  that  the  Secretary  considers  necessary  to 
ensure  that — 

(A)  the  master  and  prototype,  regional  prototype,  and 
other  preapproved  plans  of  adopting  employers  are  timely 
amended  to  meet  the  requirements  of  the  Internal  Revenue 
Code  of  1986  or  of  any  rule  or  regulation  of  the  Secretary, 
and 
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(B)  adopting  employers  receive  timely  notification  of 
amendments  and  other  actions  taken  by  sponsors  with  re- 
spect to  their  plans. 

PART  III—NONDISCRIMINA  TION  PRO  VISIONS 

SEC.  4221.  DEFINITION  OF  HIGHLY  COMPENSATED  EMPLOYEES. 

(a)  In  General. — Paragraph  (1)  of  section  414(q)  (defining  highly 
compensated  employee)  is  amended  to  read  as  follows: 

"(1)  In  general. — The  term  'highly  compensated  employee' 
means  any  employee  who — 

"(A)  was  a  5-percent  owner  at  any  time  during  the  year  or 
the  preceding  year,  or 

"(B)  had  compensation  for  the  preceding  year  from  the 
employer  in  excess  of  $50,000. 
The  Secretary  shall  adjust  the  $50,000  amount  under  subpara- 
graph (B)  at  the  same  time  and  in  the  same  manner  as  under 
section  415(d). " 

(b)  Special  Rule  Where  No  Employees  Treated  as  Highly 
Compensated. — Paragraph  (2)  of  section  414(q)  is  amended  to  read 
as  follows: 

"(2)  Special  rule  if  no  employee  described  in  paragraph 
(l). — If  no  employee  is  treated  as  a  highly  compensated 
employee  under  paragraph  (1),  the  highest  paid  officer  for  the 
year  shall  be  treated  as  a  highly  compensated  employee. " 

(c)  Treatment  of  Family  Members. — Paragraph  (6)  of  section 
414(q)  is  hereby  repealed. 

(d)  Conforming  Amendments. — 

(1)  Paragraphs  (4),  (5),  (8),  and  (12)  of  section  414(q)  are  hereby 
repealed. 

(2) (A)  Section  414(r)  is  amended  by  adding  at  the  end  thereof 
the  following  new  paragraph: 

"(9)  Excluded  employees. — For  purposes  of  this  subsection, 
the  following  employees  shall  be  excluded: 

"(A)  Employees  who  have  not  completed  6  months  of  serv- 
ice. 

"(B)  Employees  who  normally  work  less  than  17V2  hours 
per  week. 

"(C)  Employees  who  normally  work  not  more  than  6 
months  during  any  year. 

"(D)  Employees  who  have  not  attained  the  age  of  21. 
"(E)  Except  to  the  extent  provided  in  regulations,  employ- 
ees who  are  included  in  a  unit  of  employees  covered  by  an 
agreement  which  the  Secretary  of  Labor  finds  to  be  a  collec- 
tive bargaining  agreement  between  employee  representatives 
and  the  employer. 
Except  as  provided  by  the  Secretary,  the  employer  may  elect  to 
apply  subparagraph  (A),  (B),  (C),  or  (D)  by  substituting  a  shorter 
period  of  service,  smaller  number  of  hours  or  months,  or  lower 
age  for  the  period  of  service,  number  of  hours  or  months,  or  age 
(as  the  case  may  be)  specified  in  such  subparagraph.  " 

(B)  Subparagraph  (A)  of  section  414(r)(2)  is  amended  by  strik- 
ing "subsection  (q)(8)"  and  inserting  "paragraph  (9)". 


Ill 


(3)  Paragraph  (17)  of  section  401(a)  is  amended  by  striking  the 
last  sentence. 

(4)  Subsection  (I)  of  section  404  is  amended  by  striking  the 
last  sentence. 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  years  beginning  after  December  31,  1992,  except  that  an  em- 
ployer may  elect  not  to  have  such  amendments  apply  to  years  begin- 
ning in  1993. 

SEC.  4222.  MODIFICATION  OF  ADDITIONAL  PARTICIPATION  REQUIREMENTS. 

(a)  General  Rule.— Section  401(a)(26)(A)  (relating  to  additional 
participation  requirements)  is  amended  to  read  as  follows: 

"(A)  In  general. — In  the  case  of  a  trust  which  is  a  part  of  a 
defined  benefit  plan,  such  trust  shall  not  constitute  a  qualified 
trust  under  this  subsection  unless  on  each  day  of  the  plan  year 
such  trust  benefits  at  least  the  lesser  of— 
"(i)  50  employees  of  the  employer,  or 
"(ii)  the  greater  of— 

"(I)  40  percent  of  all  employees  of  the  employer,  or 
"(II)  2  employees  (or  if  there  is  only  1  employee,  such 
employee). " 

(b)  Separate  Line  of  Business  Test. — Section  401(a)(26)(G)  (re- 
lating to  separate  line  of  business)  is  amended  by  striking  "para- 
graph (7)"  and  inserting  "paragraph  (2)(A)  or  (7)". 

(c)  Effective  Dates. — The  amendment  made  by  this  section  shall 
apply  to  years  beginning  after  December  31,  1991. 

SEC.  4223.  NONDISCRIMINATION  RULES  FOR  QUALIFIED  CASH  OR  DE- 
FERRED ARRANGEMENTS  AND  MATCHING  CONTRIBUTIONS. 

(a)  Alternative  Methods  of  Satisfying  Section  401  (k)  Non- 
discrimination Tests. — Section  401(k)  (relating  to  cash  or  deferred 
arrangements)  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  paragraph: 

"(11)  Alternative  methods  of  meeting  nondiscrimination 
req  uirements.  — 

"(A)  In  general. — A  cash  or  deferred  arrangement  shall 
be  treated  as  meeting  the  requirements  of  paragraph 
(3)(A)(ii)  if  such  arrangement — 

(i)  meets  the  contribution  requirements  of  subpara- 
graph (B)  or  (C),  and 

"(ii)  meets  the  notice  requirements  of  subparagraph 
(D). 

"(B)  Matching  contributions.— 

"(i)  In  general. — The  requirements  of  this  subpara- 
graph are  met  if,  under  the  arrangement,  the  employer 
makes  matching  contributions  on  behalf  of  each  em- 
ployee who  is  not  a  highly  compensated  employee  in  an 
amount  not  less  than — 

"(I)  100  percent  of  the  elective  contributions  of 
the  employee  to  the  extent  such  elective  contribu- 
tions do  not  exceed  3 percent  of  the  employees  com- 
pensation, and 

"(II)  50  percent  of  the  elective  contributions  of 
the  employee  to  the  extent  that  such  elective  contri- 
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buttons  exceed  3  percent  but  do  not  exceed  5  per- 
cent of  the  employee's  compensation, 
"(ii)  Rate  for  highly  compensated  employees.— 
The  requirements  of  this  subparagraph  are  not  met  if 
under  the  arrangement,  the  matching  contribution 
with  respect  to  any  elective  contribution  of  a  highly 
compensated  employee  at  any  level  of  compensation  is 
greater  than  that  with  respect  to  an  employee  who  is 
not  a  highly  compensated  employee. 

"(Hi)  Alternative  plan  designs. — If  the  matching 
contribution  with  respect  to  any  elective  contribution  at 
any  specific  level  of  compensation  is  not  equal  to  the 
percentage  required  under  clause  (i),  an  arrangement 
shall  not  be  treated  as  failing  to  meet  the  requirements 
of  clause  (i)  if— 

"(I)  the  level  of  an  employers  matching  contribu- 
tion does  not  increase  as  an  employee  s  elective  con- 
tributions increase,  and 

"(II)  the  aggregate  amount  of  matching  contribu- 
tions with  respect  to  elective  contributions  not  in 
excess  of  such  level  of  compensation  is  at  least 
equal  to  the  amount  of  matching  contributions 
which  would  be  made  if  matching  contributions 
were  made  on  the  basis  of  the  percentages  de- 
scribed in  clause  (i). 
"(C)  Nonelective  contributions.— The  requirements  of 
this  subparagraph  are  met  if  under  the  arrangement,  the 
employer  is  required,  without  regard  to  whether  the  employ- 
ee makes  an  elective  contribution  or  employee  contribution, 
to  make  a  contribution  to  a  defined  contribution  plan  on 
behalf  of  each  employee  who  is  not  a  highly  compensated 
employee  and  who  is  eligible  to  participate  in  the  arrange- 
ment in  an  amount  equal  to  at  least  3  percent  of  the  em- 
ployees compensation. 

"(D)  Notice  requirement. — An  arrangement  meets  the 
requirements  of  this  paragraph  if,  under  the  arrangement, 
each  employee  eligible  to  participate  is,  within  a  reasonable 
period  before  any  year,  given  written  notice  of  the  employ- 
ees rights  and  obligations  under  the  arrangement  which — 
"(i)  is  sufficiently  accurate  and  comprehensive  to  ap- 
praise the  employee  of  such  rights  and  obligations,  and 
"(ii)  is  written  in  a  manner  calculated  to  be  under- 
stood by  the  average  employee  eligible  to  participate. 
"(E)  Other  requirements. — 

"(i)  Withdrawal  and  vesting  restrictions. — An 
arrangement  shall  not  be  treated  as  meeting  the  re- 
quirements of  subparagraph  (B)  or  (C)  unless  the  re- 
quirements of  subparagraphs  (B)  and  (C)  of  paragraph 
(2)  are  met  with  respect  to  employer  contributions. 

"(ii)  Social  security  and  similar  contributions 
not  taken  into  account.— An  arrangement  shall  not 
be  treated  as  meeting  the  requirements  of  subparagraph 
(B)  or  (C)  unless  such  requirements  are  met  without 
regard  to  subsection  (I),  and,  for  purposes  of  subsection 


113 


(I),  employer  contributions  under  subparagraph  (B)  or 

(C)  shall  not  be  taken  into  account 
"(F)  Other  plans. — An  arrangement  shall  be  treated  as 
meeting  the  requirements  under  subparagraph  (A)(i)  if  any 
other  plan  maintained  by  the  employer  meets  such  require- 
ments with  respect  to  employees  eligible  under  the  arrange- 
ment. " 

(b)  Alternative  Methods  of  Satisfying  Section  401 (m)  Non- 
discrimination Tests. — Section  401(m)  (relating  to  nondiscrimina- 
tion test  for  matching  contributions  and  employee  contributions)  is 
amended  by  redesignating  paragraph  (10)  as  paragraph  (11)  and  by 
adding  after  paragraph  (9)  the  following  new  paragraph: 

"(10)  Alternative  method  of  satisfying  tests. — 

"(A)  In  general.— A  defined  contribution  plan  shall  be 
treated  as  meeting  the  requirements  of  paragraph  (2)  with 
respect  to  matching  contributions  if  the  plan — 

"(i)  meets  the  contribution  requirements  of  subpara- 
graph (B)  or  (C)  of  subsection  (k)(ll), 

"(ii)  meets  the  notice  requirements  of  subsection 
(k)(ll)(D),  and 

"(Hi)  meets  the  requirements  of  subparagraph  (B). 
"(B)  Limitation  on  matching  contributions. — The  re- 
quirements of  this  subparagraph  are  met  if— 

"(i)  matching  contributions  on  behalf  of  any  employ- 
ee may  not  be  made  with  respect  to  an  employees  con- 
tributions or  elective  deferrals  in  excess  of  6  percent  of 
the  employee  s  compensation, 

"(ii)  the  level  of  an  employers  matching  contribution 
does  not  increase  as  an  employees  contributions  or  elec- 
tive deferrals  increase,  and 

"(Hi)  the  matching  contribution  with  respect  to  any 
highly  compensated  employee  at  a  specific  level  of  com- 
pensation is  not  greater  than  that  with  respect  to  an 
employee  who  is  not  a  highly  compensated  employee. " 

(c)  Year  for  Computing  Nonhighly  Compensated  Employee 
Percenta  ge.  — 

(1)  Cash  or  deferred  arrangements. — Clause  (ii)  of  section 
401(h)(3)(A)  is  amended— 

(A)  by  striking  "such  year"  and  inserting  "the  plan  year", 
and 

(B)  by  striking  "for  such  plan  year"  and  inserting  "the 
preceding  plan  year". 

(2)  Matching    and    employee    contributions. — Section 
401(m)(2)(A)  is  amended— 

(A)  by  inserting  "for  such  plan  year"  after  "highly  com- 
pensated employee",  and 

(B)  by  inserting  "for  the  preceding  plan  year"  after  "eligi- 
ble employees  "  each  place  it  appears  in  clause  (i)  and  clause 
(ii). 

(d)  Special  Rule  for  Determining  Average  Deferral  Per- 
centage for  First  Plan  Year,  Etc. — 

(1)  Paragraph  (3)  of  section  401(k)  is  amended  by  adding  at 
the  end  thereof  the  following  new  subparagraph: 
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"(E)  For  purposes  of  this  paragraph,  in  the  case  of  the 
first  plan  year  of  any  plan,  the  amount  taken  into  account 
as  the  average  deferral  percentage  of  nonhighly  compensat- 
ed employees  for  the  preceding  plan  year  shall  be — 
"(i)  3  percent,  or 

"(ii)  if  the  employer  makes  an  election  under  this 
subclause,  the  average  deferral  percentage  of  nonhighly 
compensated  employees  determined  for  such  first  plan 
year. " 

(2)  Paragraph  (3)  of  section  401(m)  is  amended  by  adding  at 
the  end  thereof  the  following:  "Rules  similar  to  the  rules  of 
subsection  (k)(3)(E)  shall  apply  for  purposes  of  this  subsection. ". 

(e)  Distribution  of  Excess  Contributions. — 

(1)  Subparagraph  (C)  of  section  Jf01(k)(8)  (relating  to  arrange- 
ment not  disqualified  if  excess  contributions  distributed)  is 
amended  by  striking  "on  the  basis  of  the  respective  portions  of 
the  excess  contributions  attributable  to  each  of  such  employees'1 
and  inserting  "on  the  basis  of  the  amount  of  contributions  by, 
or  on  behalf  of ,  each  of  such  employeesJ\ 

(2)  Subparagraph  (C)  of  section  401(m)(6)  (relating  to  method 
of  distributing  excess  aggregate  contributions)  is  amended  by 
striking  "on  the  basis  of  the  respective  portions  of  such  amounts 
attributable  to  each  of  such  employees"  and  inserting  "on  the 
basis  of  the  amount  of  contributions  on  behalf  of,  or  by,  each 
such  employee". 

(f)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  years  beginning  after  December  31,  1992. 

PART IV— MISCELLANEOUS  SIMPLIFICATION 

SEC  4231.  TREATMENT  OF  LEASED  EMPLOYEES. 

(a)  General  Rule. — Subparagraph  (C)  of  section  4U(n)(2)  (defin- 
ing leased  employee)  is  amended  to  read  as  follows: 

"(C)  such  services  are  performed  under  significant  direc- 
tion or  control  by  the  recipient.  " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  years  beginning  after  December  31,  1992,  but  shall  not 
apply  to  any  relationship  determined  under  an  Internal  Revenue 
Service  ruling  issued  before  the  date  of  the  enactment  of  this  Act 
pursuant  to  section  414M(2)(C)  of  the  Internal  Revenue  Code  of  1986 
(as  in  effect  on  the  day  before  such  date)  not  to  involve  a  leased  em- 
ployee. 

SEC.  4232.  TREATMENT  OF  EMPLOYER  REVERSIONS  REQUIRED  BY  CON- 
TRACT TO  BE  PAID  TO  THE  UNITED  STATES. 

(a)  In  General. — Subparagraph  (B)  of  section  4980(c)(2)  (defining 
employer  reversion)  is  amended  by  striking  "or"  at  the  end  of  clause 
(i),  by  striking  the  period  at  the  end  of  clause  (ii)  and  inserting  ", 
or",  andJby  adding  at  the  end  thereof  the  following  new  clause: 

"(Hi)  any  distribution  to  the  employer  to  the  extent 
that  the  distribution  is  paid  within  a  reasonable 
period  to  the  United  States  in  satisfaction  of  a  Federal 
claim  for  an  equitable  share  of  the  plans  surplus 
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assets,  as  determined  pursuant  to  Federal  contracting 
regulations. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  reversions  on  or  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  4233.  MODIFICATIONS  OF  COST-OF-LIVING  ADJUSTMENTS. 

(a)  In  General. — Section  415(d)  (relating  to  cost-of-living  adjust- 
ments) is  amended  to  read  as  follows: 

"(d)  Cost-Of-Living  Adjustments. — 

"(1)  In  general. — The  Secretary  shall  adjust  annually — 
"(A)  the  $90,000  amount  in  subsection  (b)(1)(A),  and 
"(B)  in  the  case  of  a  participant  who  separated  from  serv- 
ice,   the  amount  taken   into  account  under  subsection 
(b)(1)(B), 

for  increases  in  the  cost-of-living  in  accordance  with  regulations 
prescribed  by  the  Secretary. 
"(2)  Method.— 

"(A)  In  general. — The  regulations  prescribed  under 
paragraph  (1)  shall  provide  for  adjustment  procedures 
which  are  similar  to  the  procedures  used  to  adjust  benefit 
amounts  under  section  215(i)(2)(A)  of  the  Social  Security 
Act. 

"(B)  Periods  for  adjustment  of  dollar  amount— For 
purposes  of  paragraph  (1)(A) — 

"(i)  In  general. — The  adjustment  with  respect  to 
any  calendar  year  shall  be  based  on  the  increase  in  the 
applicable  index  as  of  the  close  of  the  calendar  quarter 
ending  September  30  of  the  preceding  calendar  year 
over  such  index  as  of  the  close  of  the  base  period. 

"(ii)  Base  period. — For  purposes  of  clause  (i),  the 
base  period  is  the  calendar  quarter  beginning  Octo- 
ber 1,  1986. 

"(C)  Base  period  for  separations. — For  purposes  of 
paragraph  (1)(B),  the  base  period  is  the  last  calendar  quar- 
ter of  the  calendar  year  preceding  the  calendar  year  in 
which  the  participant  separated  from  service. 
"(3)  Rounding. — Any  amount  determined  under  paragraph 
(1)  (or  by  reference  to  this  subsection)  shall  be  rounded  to  the 
nearest  $1,000,  except  that  the  amounts  under  sections  402(g)(1) 
and  408(k)(2)(C)  shall  be  rounded  to  the  nearest  $100.  " 

(b)  Effective  Date. — The  amendments  made  by  this  section 
apply  to  adjustments  with  respect  to  calendar  years  beginning  after 
December  31,  1992. 

SEC.  4234.  PLANS  COVERING  SELF-EMPLOYED  INDIVIDUALS. 

(a)  Aggregation  Rules. — Section  401(d)  (relating  to  additional 
requirements  for  qualification  of  trusts  and  plans  benefiting  owner- 
employees)  is  amended  to  read  as  follows: 

"(d)  Contribution  Limit  on  Owner-Employees. — A  trust  form- 
ing part  of  a  pension  or  profit-sharing  plan  which  provides  contri- 
i  butions  or  benefits  for  employees  some  or  all  of  whom  are  owner-em- 
ployees shall  constitute  a  qualified  trust  under  this  section  only  if, 
in  addition  to  meeting  the  requirements  of  subsection  (a),  the  plan 
provides  that  contributions  on  behalf  of  any  owner-employee  may  be 
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made  only  with  respect  to  the  earned  income  of  such  owner-employee 
which  is  derived  from  the  trade  or  business  with  respect  to  which 
such  plan  is  established. " 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  years  beginning  after  December  31,  1992. 

SEC.  4235.  ALTERNATIVE  FULL-FUNDING  LIMITATION. 

(a)  In  General. — Subsection  (c)  of  section  412  (relating  to  mini- 
mum funding  standards)  is  amended  by  redesignating  paragraphs 
(8)  through  (11)  as  paragraphs  (9)  through  (12),  respectively,  and  by 
adding  after  paragraph  (7)  the  following  new  paragraph: 
"(8)  Alternative  full-funding  limitation. — 

"(A)  General  rule. — An  employer  may  elect  the  full- 
funding  limitation  under  this  paragraph  with  respect  to 
any  defined  benefit  plan  of  the  employer  in  lieu  of  the  full- 
funding  limitation  determined  under  paragraph  (7)  if  the 
requirements  of  subparagraphs  (C)  and  (D)  are  met. 

"(B)  Alternative  full-funding  limitation. — The  full- 
funding  limitation  under  this  paragraph  is  the  full-fund- 
ing limitation  determined  under  paragraph  (7)  without 
regard  to  subparagraph  (A)(i)(I)  thereof. 

"(C)  Requirements  relating  to  plan  eligibility. — 
"(i)  In  general. — The  requirements  of  this  subpara- 
graph are  met  with  respect  to  a  defined  benefit  plan 

if- 

"(I)  as  of  the  1st  day  of  the  election  period,  the 
average  accrued  liability  of  participants  accruing 
benefits  under  the  plan  for  the  5  immediately  pre- 
ceding plan  years  is  at  least  80  percent  of  the 
plan  s  total  accrued  liability, 

"(II)  the  plan  is  not  a  top-heavy  plan  (as  defined 
in  section  416(g))  for  the  1st  plan  year  of  the  elec- 
tion period  or  either  of  the  2  preceding  plan  years, 
and 

"(III)  each  defined  benefit  plan  of  the  employer 
(and  each  defined  benefit  plan  of  each  employer 
who  is  a  member  of  any  controlled  group  which  in- 
cludes such  employer)  meets  the  requirements  of 
subclauses  (I)  and  (II). 
"(ii)  Failure  to  continue  to  meet  require- 
ments.— 

"(I)  If  any  plan  fails  to  meet  the  requirement  of 
clause  (i)(I)  for  any  plan  year  during  an  election 
period,  the  benefits  of  the  election  under  this  para- 
graph shall  be  phased  out  under  regulations  pre- 
scribed by  the  Secretary. 

"(II)  If  any  plan  fails  to  meet  the  requirement  of 
clause  (i)(II)  for  any  plan  year  during  an  election 
period,  such  plan  shall  be  treated  as  not  meeting 
the  requirements  of  clause  (i)  for  the  remainder  of 
the  election  period. 
If  there  is  a  failure  described  in  subclause  (I)  or  (II) 
with  respect  to  any  plan,  such  plan  (and  each  plan  de- 
scribed in  clause  (i)(III)  with  respect  to  such  plan)  shall 
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be  treated  as  not  meeting  the  requirements  of  clause  (i) 
for  any  of  the  10  plan  years  beginning  after  the  election 
period. 

"(D)  Requirements  relating  to  election. — 

"(i)  In  general. — The  requirements  of  this  subpara- 
graph are  met  with  respect  to  an  election  if— 

"(I)  Filing  date. — Notice  of  such  election  is 
filed  with  the  Secretary  (in  such  form  and  manner 
and  containing  such  information  as  the  Secretary 
may  provide)  by  January  1  of  any  calendar  year, 
and  is  effective  as  of  the  1st  day  of  the  election 
period  beginning  on  or  after  January  1  of  the  fol- 
lowing calendar. 

"(II)  Consistent  election. — Such  an  election  is 
made  for  all  defined  benefit  plans  maintained  by 
the  employer  or  by  any  member  of  a  controlled 
group  which  includes  the  employer, 
"(ii)  Transition  period. — In  the  case  of  any  election 
period  beginning  on  and  after  July  1,  1992,  and  before 
January  1,  1994,  the  requirements  of  clause  (i)  shall 
not  apply  and  the  requirements  of  this  subparagraph 
are  met  with  respect  to  such  election  period  if— 

"(I)  Filing  date. — Notice  of  election  is  filed 
with  the  Secretary  by  October  1,  1992. 

"(II)  Information. — The  notice  sets  forth  the 
name  and  tax  identification  number  of  the  plan 
sponsor,  the  names  and  tax  identification  numbers 
of  the  plans  to  which  the  election  applies,  the  limi- 
tation under  paragraph  (7)  (determined  with  and 
without  regard  to  this  paragraph),  and  a  signed 
certification  by  an  officer  of  the  employer  stating 
that  the  requirements  of  this  paragraph  have  been 
met. 

"(Hi)  Revenue  offset  procedures. — The  Secretary 
shall,  by  January  1,  1993,  notify  defined  benefit  plans 
that  have  not  made  an  election  under  this  paragraph 
for  the  transition  period  described  in  clause  (ii)  of  the 
adjustment  required  by  subparagraph  (H).  The  revenue 
offset  for  the  transition  period  shall  apply  to  plan 
years  beginning  on  or  after  July  1,  1992,  and  before 
January  1,  199%. 

"(iv)  Excess  contributions  made  by  non-electing 
plans. — To  the  extent  a  defined  benefit  plan  sponsor 
makes  a  contribution  to  a  defined  benefit  plan  with  re- 
spect to  the  transition  period  described  in  clause  (ii) 
which  exceeds  the  limitation  of  paragraph  (7),  as  ad- 
justed by  the  Secretary  for  the  transition  period,  the 
sponsor  shall  offset  the  excess  contribution  against  al- 
lowable contributions  to  the  plan  in  subsequent  quar- 
ters in  the  taxable  year  of  the  sponsor.  If  no  subsequent 
contributions  may  be  made  for  the  taxable  year,  the 
trustee  of  the  defined  benefit  plan  shall  return  the 
excess  contribution  to  the  sponsor  in  that  taxable  year 
or  the  following  taxable  year.  Notwithstanding  any 
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other  provision  of  this  title,  no  deduction  shall  be  al- 
lowed for  any  contribution  made  in  excess  of  the  limi- 
tation of  paragraph  (7),  as  adjusted  by  the  Secretary  for 
the  transition  period,  and  no  penalty  shall  apply  with 
respect  to  contributions  made  in  excess  of  such  limita- 
tion to  the  extent  such  excess  contributions  are  either 
used  to  offset  subsequent  contributions,  or  returned  to 
the  plan  sponsor,  as  provided  in  this  clause. 
"(E)  Term  of  election— Any  election  made  under  this 
paragraph  shall  apply  for  the  election  period. 
"(F)  Other  consequences  of  election. — 

"(i)  No  funding  waivers. — In  the  case  of  a  plan 
with  respect  to  which  an  election  is  made  under  this 
paragraph,  no  waiver  may  be  granted  under  subsection 
(d)  for  any  plan  year  beginning  after  the  date  the  elec- 
tion was  made  and  ending  at  the  close  of  the  election 
period  with  respect  thereto. 

"(ii)  Failure  to  make  successive  elections. — If  an 
election  is  made  under  this  paragraph  with  respect  to 
any  plan  and  such  an  election  does  not  apply  for  each 
successive  plan  year  of  such  plan,  such  plan  shall  be 
treated  as  not  meeting  the  requirements  of  subpara- 
graph (C)  for  the  period  of  10  plan  years  beginning 
after  the  close  of  the  last  election  period  for  such  plan. 
"(G)  Definitions. — For  purposes  of  this  paragraph — 

"(i)  Election  period. — The  term  'election  period' 
means  the  period  of  5  consecutive  plan  years  beginning 
with  the  1st  plan  year  for  which  the  election  is  made. 

"(ii)  Controlled  group. — The  term  'controlled 
group'  means  all  persons  who  are  treated  as  a  single 
employer  under  subsection  (b),  (c),  (m),  or  (o)  of  section 

"(H)  Procedures  if  alternative  funding  limitation 

REDUCES  NET  FEDERAL  REVENUES.— 

"(i)  In  general. — At  least  once  with  respect  to  each 
fiscal  year,  the  Secretary  shall  estimate  whether  the  ap- 
plication of  this  paragraph  will  result  in  a  net  reduc- 
tion in  Federal  revenues  for  such  fiscal  year. 

"(ii)  Adjustment  of  full-funding  limitation  if 
revenue  shortfall. — If  the  Secretary  estimates  that 
the  application  of  this  paragraph  will  result  in  a  more 
than  insubstantial  net  reduction  in  Federal  revenues 
for  any  fiscal  year,  the  Secretary — 

"(I)  shall  make  the  adjustment  described  in 
clause  (Hi),  and 

"(II)  to  the  extent  such  adjustment  is  not  suffi- 
cient to  reduce  such  reduction  to  an  insubstantial 
amount,  shall  make  the  adjustment  described  in 
clause  (iv). 

Such  adjustments  shall  apply  only  to  defined  benefit 
plans  with  respect  to  which  an  election  under  this 
paragraph  is  not  in  effect. 
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"(Hi)  Reduction  in  limitation  based  on  150  per- 
cent of  current  liability. — The  adjustment  de- 
scribed in  this  clause  is  an  adjustment  which  substi- 
tutes a  percentage  (not  lower  than  140  percent)  for  the 
percentage  described  in  paragraph  (7)(A)(i)(I)  deter- 
mined by  reducing  the  percentage  of  current  liability 
taken  into  account  with  respect  to  participants  who  are 
not  accruing  benefits  under  the  plan. 

"(iv)  Reduction  in  limitation  based  on  accrued 
liability. — The  adjustment  described  in  this  clause  is 
an  adjustment  which  reduces  the  percentage  of  accrued 
liability  taken  into  account  under  paragraph 
(7)(A)(i)(II).  In  no  event  may  the  amount  of  accrued  li- 
ability taken  into  account  under  such  paragraph  after 
the  adjustment  be  less  than  140  percent  of  current  li- 
ability. " 

(b)  Alteration  of  Discretionary  Regulatory  Authority. — 
Subparagraph  (D)  of  section  412(c)(7)  is  amended  by  striking  "pro- 
vide— "  and  all  that  follows  through  "(Hi)  for"  and  inserting  "pro- 
vide for". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  4236.  DISTRIBUTIONS  UNDER  RURAL  COOPERATIVE  PLANS. 

(a)  Distributions  After  Certain  Age. — Section  401(k)(7)  is 
amended  by  adding  <xt  the  end  thereof  the  following  new  subpara- 
graph: 

"(C)  Special  rule  for  certain  distributions. — A  rural  co- 
operative plan  which  includes  a  qualified  cash  or  deferred  ar- 
rangement shall  not  be  treated  as  violating  the  requirements  of 
section  401(a)  merely  by  reason  of  a  distribution  to  a  participant 
after  attainment  of  age  59V2. " 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  distributions  after  the  date  of  the  enactment  of  this  Act. 

SEC.  4237.  TREATMENT  OF  GOVERNMENTAL  PLANS  UNDER  SECTION  415. 

(a)  Definition  of  Compensation. — Subsection  (k)  of  section  415 
(regarding  limitations  on  benefits  and  contributions  under  qualified 
plans)  is  amended  by  adding  immediately  after  paragraph  (2)  there- 
of the  following  new  paragraph: 

"(3)  Definition  of  compensation  for  governmental 
plans. — For  purposes  of  this  section,  in  the  case  of  a  govern- 
mental plan  (as  defined  in  section  414(d)),  the  term  'compensa- 
tion' includes,  in  addition  to  the  amounts  described  in  subsec- 
tion (c)(3)— 

"(A)  any  elective  deferral  (as  defined  in  section  402(g)(3)), 
and 

"(B)  any  amount  which  is  contributed  by  the  employer  at 
the  election  of  the  employee  and  which  is  not  includible  in 
the  gross  income  of  an  employee  under  section  125  or  457. " 

(b)  Compensation  Limit. — Subsection  (b)  of  section  415  is  amend- 
ed by  adding  immediately  after  paragraph  (10)  the  following  new 
paragraph: 
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"(11)  Special  limitation  rule  for  governmental  plans. — 
In  the  case  of  a  governmental  plan  (as  defined  in  section 
414(d)),  subparagraph  (B)  of  paragraph  (1)  shall  not  apply.  " 
(c)  Treatment  of  Certain  Excess  Benefit  Plans. — 

(1)  In  general. — Section  415  is  amended  by  adding  at  the 
end  thereof  the  following  new  subsection: 

"(m)  Treatment  of  Qualified  Governmental  Excess  Benefit 
Arrangements.  — 

"(1)  Governmental  plan  not  affected. — In  determining 
whether  a  governmental  plan  (as  defined  in  section  414(d)) 
meets  the  requirements  of  this  section,  benefits  provided  under 
a  qualified  governmental  excess  benefit  arrangement  shall  not 
be  taken  into  account.  Income  accruing  to  a  governmental  plan 
(or  to  a  trust  that  is  maintained  solely  for  the  purpose  of  pro- 
viding benefits  under  a  qualified  governmental  excess  benefit 
arrangement)  in  respect  of  a  qualified  governmental  excess  bene- 
fit arrangement  shall  constitute  income  derived  from  the  exer- 
cise of  an  essential  governmental  function  upon  which  such 
governmental  plan  (or  trust)  shall  be  exempt  from  tax  under 
section  115. 

"(2)  Taxation  of  participant. — For  purposes  of  this  chap- 
ter— 

"(A)  the  taxable  year  or  years  for  which  amounts  in  re- 
spect of  a  qualified  governmental  excess  benefit  arrange- 
ment are  includible  in  gross  income  by  a  participant,  and 

"(B)  the  treatment  of  such  amounts  when  so  includible  by 
the  participant, 

shall  be  determined  as  if  such  qualified  governmental  excess 
benefit  arrangement  were  treated  as  a  plan  for  the  deferral  of 
compensation  which  is  maintained  by  a  corporation  not  exempt 
from  tax  under  this  chapter  and  which  does  not  meet  the  re- 
quirements for  qualification  under  section  401. 

"(3)  Qualified  governmental  excess  benefit  arrange- 
ment.— For  purposes  of  this  subsection,  the  term  'qualified  gov- 
ernmental excess  benefit  arrangement'  means  a  portion  of  a  gov- 
ernmental plan  if— 

"(A)  such  portion  is  maintained  solely  for  the  purpose  of 
providing  to  participants  in  the  plan  that  part  of  the  par- 
ticipant's annual  benefit  otherwise  payable  under  the  terms 
of  the  plan  that  exceeds  the  limitations  on  benefits  imposed 
by  this  section, 

"(B)  under  such  portion  no  election  is  provided  at  any 
time  to  the  participant  (directly  or  indirectly)  to  defer  com- 
pensation, and 

"(C)  benefits  described  in  subparagraph  (A)  are  not  paid 
from  a  trust  forming  a  part  of  such  governmental  plan 
unless  such  trust  is  maintained  solely  for  the  purpose  of 
providing  such  benefits. " 

(2)  Coordination  with  section  U57. — Subsection  (e)  of  section 
457  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(15)  Treatment  of  qualified  governmental  excess  bene- 
fit arrangements. — Subsections  (b)(2)  and  (c)(1)  shall  not 


121 


apply  to  any  qualified  governmental  excess  benefit  arrangement 
(as  defined  in  section  415(m)(3)),  o,nd  benefits  provided  under 
such  an  arrangement  shall  not  be  taken  into  account  in  deter- 
mining whether  any  other  plan  is  an  eligible  deferred  compen- 
sation plan. " 

(3)  Conforming  amendment. — Paragraph  (2)  of  section  457(f) 
is  amended  by  striking  the  word  "and"  at  the  end  of  subpara- 
graph (C),  by  striking  the  period  after  subparagraph  (D)  and  in- 
serting the  words  ",  and",  and  by  inserting  immediately  there- 
after the  following  new  subparagraph: 

"(E)  a  qualified  governmental  excess  benefit  arrangement 
described  in  section  415(m).  " 

(d)  Exemption  for  Survivor  and  Disability  Benefits. — Para- 
graph/2) of  section  415(b)  is  amended  by  adding  at  the  end  thereof 
the  following  new  subparagraph: 

"(I)  Exemption  for  survivor  and  disability  benefits 
provided  under  governmental  plans. — Subparagraph 
(B)  of  paragraph  (1),  subparagraph  (C)  of  this  paragraph, 
and  paragraph  (5)  shall  not  apply  to — 

"(i)  income  received  from  a  governmental  plan  (as  de- 
fined in  section  414(d))  as  a  pension,  annuity,  or  simi- 
lar allowance  as  the  result  of  the  recipient  becoming 
disabled  by  reason  of  personal  injuries  or  sickness,  or 
"(ii)  amounts  received  from  a  governmental  plan  by 
the  beneficiaries,  survivors,  or  the  estate  of  an  employee 
as  the  result  of  the  death  of  the  employee. " 

(e)  Revocation  of  Grandfather  Election. — Subparagraph  (C) 
of  section  415(b)(10)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  sentence:  "An  election  made  pursuant  to  the  preceding 
sentence  to  have  the  provisions  of  this  paragraph  applied  to  the 
plan  may  be  revoked  not  later  than  the  last  day  of  the  3rd  plan  year 
beginning  after  the  date  of  enactment  with  respect  to  all  plan  years 
as  to  which  such  election  has  been  applicable  and  all  subsequent 
plan  years;  provided  that  any  amount  paid  by  the  plan  in  a  taxable 
year  ending  after  revocation  of  such  election  in  respect  of  benefits 
attributable  to  a  taxable  year  during  which  such  election  was  in 
effect  shall  be  includible  in  income  by  the  recipient  in  accordance 
with  the  rules  of  this  chapter  in  the  taxable  year  in  which  such 
amount  is  received  (except  that  such  amount  shall  be  treated  as  re- 

!  ceived  for  purposes  of  the  limitations  imposed  by  this  section  in  the 
\  earlier  taxable  year  or  years  to  which  such  amount  is  attributable).  " 

(f)  Effective  Da  te.  — 

(1)  In  general. — The  amendments  made  by  subsections  (a), 
(b),  (c),  and  (d)  shall  apply  to  taxable  years  beginning  on  or 
after  the  date  of  the  enactment  of  this  Act.  The  amendments 
made  by  subsection  (e)  shall  apply  with  respect  to  election  revo- 
cations adopted  after  the  date  of  the  enactment  of  this  Act. 

(2)  Treatment  for  years  beginning  before  date  of  enact- 
ment.— In  the  case  of  a  governmental  plan  (as  defined  in  sec- 
tion 414(d)  of  the  Internal  Revenue  Code  of  1986),  such  plan 
shall  be  treated  as  satisfying  the  requirements  of  section  415  of 
such  Code  for  all  taxable  years  beginning  before  the  date  of  the 
enactment  of  this  Act. 
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SEC.  4238.  USE  OF  EXCESS  ASSETS  OF  BLACK  LUNG  BENEFIT  TRUSTS  FOR 
HEALTH  CARE  BENEFITS. 

(a)  General  Rule. — Paragraph  (21)  of  section  501(c)  is  amended 
to  read  as  follows: 

"(21)(A)  A  trust  or  trusts  established  in  writing,  created  or  or- 
ganized in  the  United  States,  and  contributed  to  by  any  person 
(except  an  insurance  company)  if— 

"(i)  the  purpose  of  such  trust  or  trusts  is  exclusively — 

"(I)  to  satisfy,  in  whole  or  in  part,  the  liability  of 
such  person  for,  or  with  respect  to,  claims  for  compen- 
sation for  disability  or  death  due  to  pneumoconiosis 
under  Black  Lung  Acts, 

"(II)  to  pay  premiums  for  insurance  exclusively  cover- 
ing such  liability, 

"(III)  to  pay  administrative  and  other  incidental  ex- 
penses of  such  trust  in  connection  with  the  operation  of 
the  trust  and  the  processing  of  claims  against  such 
person  under  Black  Lung  Acts,  and 

"(IV)  to  pay  accident  or  health  benefits  for  retired 
miners  and  their  spouses  and  dependents  (including 
administrative  and  other  incidental  expenses  of  such 
trust  in  connection  therewith)  or  premiums  for  insur- 
ance exclusively  covering  such  benefits,  and 
"(ii)  no  part  of  the  assets  of  the  trust  may  be  used  for,  or 
diverted  to,  any  purpose  other  than — 

"(I)  the  purposes  described  in  clause  (i), 
(II)  investment  (but  only  to  the  extent  that  the  trust- 
ee determines  that  a  portion  of  the  assets  is  not  cur- 
rently needed  for  the  purposes  described  in  clause  (i))  in 
qualified  investments,  or 

"(III)  payment  into  the  Black  Lung  Disability  Trust  \ 
Fund  established  under  section  9501,  or  into  the  gener- 
al fund  of  the  United  States  Treasury  (other  than  in 
satisfaction  of  any  tax  or  other  civil  or  criminal  liabil- 
ity of  the  person  who  established  or  contributed  to  the 
trust). 

"(B)  No  deduction  shall  be  allowed  under  this  chapter  for 
any  payment  described  in  subparagraph  (A)(i)(IV)  from  such 
trust. 

"(C)  Payments  described  in  subparagraph  (A)(i)(IV)  may  be  | 
made  from  such  trust  during  a  taxable  year  only  to  the  extent 
that  the  aggregate  amount  of  such  payments  during  such  tax- 
able year  does  not  exceed  the  lesser  of— 

"(i)  the  excess  (if  any)  (as  of  the  close  of  the  preceding  tax- 
able year)  of— 

"(I)  the  fair  market  value  of  the  assets  of  the  trust, 
over 

"(II)  110  percent  of  the  present  value  of  the  liability 
described  in  subparagraph  (A)(i)(I)  of  such  person,  or 
"(ii)  the  excess  (if  any)  of— 

"(I)  the  sum  of  a  similar  excess  determined  as  of  the 
close  of  the  last  taxable  year  ending  before  the  date  of 
the  enactment  of  this  subparagraph  plus  earnings 
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thereon  as  of  the  close  of  the  taxable  year  preceding  the 
taxable  year  involved,  over 

"(II)  the  aggregate  payments  described  in  subpara- 
graph (A)(i)(IV)  made  from  the  trust  during  all  taxable 
years  beginning  after  the  date  of  the  enactment  of  this 
subparagraph. 

The  determinations  under  the  preceding  sentence  shall  be 
made  by  an  independent  actuary  using  actuarial  methods 
and  assumptions  (not  inconsistent  with  the  regulations  pre- 
scribed under  section  192(c)(1)(A))  each  of  which  is  reasona- 
ble and  which  are  reasonable  in  the  aggregate. 
"(D)  For  purposes  of  this  paragraph — 

"(i)  The  term  'Black  Lung  Acts '  means  part  C  of  title  IV 
of  the  Federal  Mine  Safety  and  Health  Act  of  1977,  and 
any  State  law  providing  compensation  for  disability  or 
death  due  to  pneumoconiosis. 

"(ii)  The  term  'qualified  investments '  means — 
"(I)  public  debt  securities  of  the  United  States, 
"(II)  obligations  of  a  State  or  local  government 
which  are  not  in  default  as  to  principal  or  interest, 
and 

"(III)  time  or  demand  deposits  in  a  bank  (as  defined 
in  section  581)  or  an  insured  credit  union  (within  the 
meaning  of  section  101(6)  of  the  Federal  Credit  Union 
Act,  12  U.S.C.  1752(6))  located  in  the  United  States. 
"(Hi)  The  term  'miner'  has  the  same  meaning  as  such 
term  has  when  used  in  section  402(d)  of  the  Black  Lung 
Benefits  Act  (SO  U.S.C.  902(d)). 

"(iv)  The  term  'incidental  expenses'  includes  legal,  ac- 
counting, actuarial,  and  trustee  expenses.  " 

(b)  Exception  From  Tax  on  Self-Dealing. — Section  4951(f)  is 
amended  by  striking  "clause  (i)  of  section  501(c)(21)(A)"  and  insert- 
ing "subclause  (I)  or  (IV)  of  section  501(c)(21)(A)(i)". 

(c)  Technical  Amendment. — Paragraph  (4)  of  section  192(c)  is 
amended  by  striking  "clause  (ii)  of  section  501(c)(21)(B)"  and  insert- 
ing "subclause  (II)  of  section  501(c)(21)(A)(ii)". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  taxable  years  beginning  after  December  31,  1991. 

SEC.  4239.  UNIFORM  PENALTY  PROVISIONS  TO  APPLY  TO  CERTAIN  PENSION 
REPORTING  REQUIREMENTS, 
(a)  In  General. — 

(1)  Paragraph  (1)  of  section  6724(d)  is  amended  by  striking 
"and"  at  the  end  of  subparagraph  (A),  by  striking  the  period  at 
the  end  of  subparagraph  (B)  and  inserting  ",  and",  and  by  in- 
serting after  subparagraph  (B)  the  following  new  subparagraph: 

"(C)  any  statement  of  the  amount  of  payments  to  another 
person  required  to  be  made  to  the  Secretary  under — 

"(i)  section  408(i)  (relating  to  reports  with  respect  to 
individual  retirement  accounts  or  annuities),  or 

"(ii)  section  6047(d)  (relating  to  reports  by  employers, 
plan  administrators,  etc.). " 

(2)  Paragraph  (2)  of  section  6724(d)  is  amended  by  striking 
"or"  at  the  end  of  subparagraph  (R),  by  striking  the  period  at 
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the  end  of  subparagraph  (S)  and  inserting  a  comma,  and  by  in- 
serting after  subparagraph  (S)  the  following  new  subpara- 
graphs: 

"(T)  section  408(i)  (relating  to  reports  with  respect  to  indi- 
vidual retirement  plans)  to  any  person  other  than  the  Secre- 
tary with  respect  to  the  amount  of  payments  made  to  such 
person,  or 

"(U)  section  6047(d)  (relating  to  reports  by  plan  adminis- 
trators) to  any  person  other  than  the  Secretary  with  respect 
to  the  amount  of  payments  made  to  such  person. " 

(b)  Modification  of  Reportable  Designated  Distributions. — 

(1)  Section  uos. — Subsection  (i)  of  section  408  (relating  to  in- 
dividual retirement  account  reports)  is  amended  by  inserting 
"aggregating  $10  or  more  in  any  calendar  year"  after  "distribu- 
tions". 

(2)  Section  60U7. — Paragraph  (1)  of  section  6047(d)  (relating 
to  reports  by  employers,  plan  administrators,  etc.)  is  amended  by 
adding  at  the  end  thereof  the  following  new  sentence:  "No 
return  or  report  may  be  required  under  the  preceding  sentence 
with  respect  to  distributions  to  any  person  during  any  year 
unless  such  distributions  aggregate  $10  or  more.  " 

(c)  Conforming  Amendments. — 

(1)  Paragraph  (1)  of  section  6047(f)  is  amended  to  read  as  fol- 
lows: 

"( I)  For  provisions  relating  to  penalties  for  failures  to  file  returns  and  re- 
ports required  under  this  section,  see  sections  6652(e),  6721,  and  6722." 

(2)  Subsection  (e)  of  section  6652  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence:  "This  subsection  shall 
not  apply  to  any  return  or  statement  which  is  an  information 
return  described  in  section  6724(d)(l)(C)(ii)  or  a  payee  statement 
described  in  section  6724(d)(2)(U).  " 

(3)  Subsection  (a)  of  section  6693  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence:  "This  subsection  shall 
not  apply  to  any  report  which  is  an  information  return  de- 
scribed in  section  6724(d)(l)(C)(i)  or  a  payee  statement  described 
in  section  6724(d)(2)(T). " 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  returns,  reports,  and  other  statements  the  due  date  for 
which  (determined  without  regard  to  extensions)  is  after  December 
31,  1992. 

SEC.  4240.  CONTRIBUTIONS  ON  BEHALF  OF  DISABLED  EMPLOYEES. 

(a)  All  Disabled  Participants  Receiving  Contributions. — Sec- 
tion 415(c)(3)(C)  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing: "If  a  defined  contribution  plan  provides  for  the  continuation  of 
contributions  on  behalf  of  all  participants  described  in  clause  (i)  for 
a  fixed  or  determinable  period,  this  subparagraph  shall  be  applied 
without  regard  to  clauses  (ii)  and  (Hi).  " 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  years  beginning  after  December  31,  1992. 

SEC.  4241.  AFFILIATED  EMPLOYERS. 

(a)  In  General. — For  purposes  of  Treasury  Regulations  section 
L501(c)(9)-2(a)(l),  employers  shall  be  deemed  to  be  affiliated  if  they 
satisfy  the  requirements  of  subsection  (b). 
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(b)  Affiliation. — The  requirements  of  subsection  (b)  shall  be  sat- 
isfied with  respect  to  employers  if— 

(1)  the  employers  are  in  the  same  line  of  business, 

(2)  the  employers  act  jointly  to  perform  tasks  that  are  integral 
to  the  activities  of  each  of  the  employers, 

(3)  the  employers  act  jointly  to  such  an  extent  that  the  joint 
maintenance  of  a  voluntary  employees'  beneficiary  association  is 
not  a  major  part  of  the  employers'  joint  activities,  and 

(4)  a  substantial  number  of  the  employers  are  exempt  from 
tax  under  subtitle  A  of  the  Internal  Revenue  Code  of  1986. 

(c)  Effective  Date.— The  amendments  made  by  this  section  shall 
apply  to  years  beginning  before,  on,  or  after  the  date  of  the  enact- 
ment of  this  section. 

SEC.  4242.  UNIFORM  RETIREMENT  AGE. 

(a)  Discrimination  Testing. — Paragraph  (5)  of  section  401(a)  (re- 
lating to  special  rules  relating  to  nondiscrimination  requirements)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

"(F)  Social  security  retirement  age. — For  purposes  of 
testing  for  discrimination  under  paragraph  (If) — 

"(i)  the  social  security  retirement  age  (as  defined  in 
section  415(b)(8))  shall  be  treated  as  a  uniform  retire- 
ment age,  and 

"(ii)  subsidized  early  retirement  benefits  and  joint 
and  survivor  annuities  shall  not  be  treated  as  being 
unavailable  to  employees  on  the  same  terms  merely  be- 
cause such  benefits  or  annuities  are  based  in  whole  or 
in  part  on  an  employee's  social  security  retirement  age 
(as  so  defined). " 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  years  beginning  after  December  SI,  1992. 

SEC.  4243.  SPECIAL  RULES  FOR  PLANS  COVERING  PILOTS. 

(a)  General  Rule. — 

(1)  Subparagraph  (B)  of  section  410(b)(3)  is  amended  to  read 
as  follows: 

"(B)  in  the  case  of  a  plan  established  or  maintained  by 
one  or  more  employers  to  provide  contributions  or  benefits 
for  air  pilots  employed  by  one  or  more  common  carriers  en- 
gaged in  interstate  or  foreign  commerce  or  air  pilots  em- 
ployed by  carriers  transporting  mail  for  or  under  contract 
with  the  United  States  Government,  all  employees  who  are 
not  air  pilots. " 

(2)  Paragraph  (3)  of  section  410(b)  is  amended  by  striking  the 
last  sentence  and  inserting  the  following  new  sentence:  "Sub- 
paragraph (B)  shall  not  apply  in  the  case  of  a  plan  which  pro- 
vides contributions  or  benefits  for  employees  who  are  not  air 
pilots  or  for  air  pilots  whose  principal  duties  are  not  customari- 
ly performed  aboard  aircraft  in  flight. " 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  years  beginning  after  December  31,  1992. 
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SEC.  4244.  TREATMENT  OF  DEFERRED  COMPENSATION  PLANS  OF  STATE 
AND  LOCAL  GOVERNMENTS  AND  TAX-EXEMPT  ORGANIZA- 
TIONS. 

(a)  Special  Rules  for  Plan  Distributions. — Paragraph  (9)  of 
section  457(e)  (relating  to  other  definitions  and  special  rules)  is 
amended  to  read  as  follows: 

"(9)  Benefits  not  treated  as  made  available  by  reason 
of  certain  elections,  etc. — 

"(A)  Total  amount  payable  is  $3,500  or  less. — The 
total  amount  payable  to  a  participant  under  the  plan  shall 
not  be  treated  as  made  available  merely  because  the  partici- 
pant may  elect  to  receive  such  amount  (or  the  plan  may  dis- 
tribute such  amount  without  the  participant's  consent)  if— 
"(i)  such  amount  does  not  exceed  $3,500,  and 
"(ii)  such  amount  may  be  distributed  only  if— 

"(I)  no  amount  has  been  deferred  under  the  plan 
with  respect  to  such  participant  during  the  2-year 
period  ending  on  the  date  of  the  distribution,  and 
"(II)  there  has  been  no  prior  distribution  under 
the  plan  to  such  participant  to  which  this  subpara- 
graph applied. 

A  plan  shall  not  be  treated  as  failing  to  meet  the  distribu- 
tion requirements  of  subsection  (d)  by  reason  of  a  distribu- 
tion to  which  this  subparagraph  applies. 

"(B)  Election  to  defer  commencement  of  distribu- 
tions.— The  total  amount  payable  to  a  participant  under 
the  plan  shall  not  be  treated  as  made  available  merely  be- 
cause the  participant  may  elect  to  defer  commencement  of 
distributions  under  the  plan  if— 

"(i)  such  election  is  made  after  amounts  may  be 
available  under  the  plan  in  accordance  with  subsection 
(d)(1)(A)  and  before  commencement  of  such  distribu- 
tions, and 

"(ii)  the  participant  may  make  only  1  such  election. " 

(b)  Cost-of-Living  Adjustment  of  Maximum  Deferral 
Amount. — Subsection  (e)  of  section  457  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph: 

"(14)  Cost-of-living  adjustment  of  maximum  deferral 
amount. — The  Secretary  shall  adjust  the  $7,500  amount  speci- 
fied in  subsections  (b)(2)  and  (c)(1)  at  the  same  time  and  in  the 
same  manner  as  under  section  415(d)  with  respect  to  months 
after  1991. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  4245.  CONTINUATION  HEALTH  COVERAGE  FOR  EMPLOYEES  OF  FAILED 

FINANCIAL  institutions. 
(a)  Enforcement  of  Continuation  of  Health  Plan  Require- 
ments of  Successors  of  Failed  Depository  Institutions. — Sub- 
section (f)  of  section  4980B  (relating  to  continuation  of  coverage  re- 
quirements of  group  health  plans)  is  amended  by  adding  after  para- 
graph (8)  the  following  new  paragraph: 

"(9)  Special  rules  for  successors  of  failed  depository  in- 
stitutions.— 
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"(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  any  successor  of  a  failed  depository  institution — 

"(i)  shall  have  the  same  obligation  to  provide  a 
group  health  plan  meeting  the  requirements  of  this 
subsection  with  respect  to  former  employees  of  such  in- 
stitution in  the  same  manner  as  the  failed  depository 
institution  would  have  had  but  for  its  failure,  and 

"(ii)  shall  be  treated  as  the  employer  of  such  former 
employees  for  purposes  of  this  section. 
"(B)  Tax  not  to  apply  if  fdic  or  rtc  provide  continu- 
ation coverage. — Subparagraph  (A)  shall  not  apply  if  the 
Federal  Deposit  Insurance  Corporation  or  the  Resolution 
Trust  Corporation  are,  outside  of  their  respective  capacities 
as  successors  of  a  failed  depository  institution,  providing  a 
group  health  plan  meeting  the  requirements  of  this  subsec- 
tion to  former  employees  of  a  failed  depository  institution. 

"(C)  Successor. — For  purposes  of  this  paragraph,  an 
entity  is  a  successor  of  a  failed  depository  institution 
during  any  period  if— 

"(i)  such  entity  holds  substantially  all  of  the  assets 
or  liabilities  of  such  institution,  and 
"(H)(1)  such  entity  is  a  bridge  bank,  or 
"(II)  such  entity  acquired  such  assets  or  liabilities 
from  the  Federal  Deposit  Insurance  Corporation,  the 
Resolution  Trust  Corporation,  or  a  bridge  bank. 
"(D)  Failed  depository  institution— For  purposes  of 
this  section,  the  term  'failed  depository  institution'  means 
any  depository  institution  (as  defined  in  section  3(c)  of  the 
Federal  Deposit  Insurance  Act)  for  which  a  receiver  or  con- 
servator has  been  appointed. " 

(b)  Treatment  of  Depository  Institution  Failures  as  Quali- 
fying Events  for  Retirees  of  Such  Institutions. — 

(1)  In  general.— Subparagraph  (F)  of  section  4908B(f)(3)  is 
amended — 

(A)  by  striking  "A  proceeding"  and  inserting  "(i)  A  pro- 
ceeding", 

(B)  by  striking  the  period  at  the  end  and  inserting  "  or", 
and 

(C)  by  inserting  after  clause  (i)  the  following  new  clause: 

"(ii)  the  appointment  of  a  receiver  or  conservator  for 
a  failed  depository  institution  from  whose  employment 
the  covered  employee  retired  at  any  time. " 

(2)  Conforming  amendment. — Subclause  (III)  of  section 
4980B(f)(2)(B)(i)  is  amended— 

(A)  by  inserting  "or  failures  of  depository  institu- 
tions" after  "proceedings"  in  the  heading,  and 

(B)  by  inserting  "and  failures  of  depository  institutions" 
after  "proceedings". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  as  if  included  in  section  Jf51  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991  as  of  the  date  of  the  enact- 
ment of  such  Act. 
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SEC.  4246.  DATE  FOR  ADOPTION  OF  PLAN  AMENDMENTS. 

If  any  amendment  made  by  this  subtitle  requires  an  amendment 
to  any  plan,  such  plan  amendment  shall  not  be  required  to  be  made 
before  the  first  plan  year  beginning  on  or  after  January  1,  1994,  if— 

(1)  during  the  period  after  such  amendment  takes  effect  and 
before  such  first  plan  year,  the  plan  is  operated  in  accordance 
with  the  requirements  of  such  amendment,  and 

(2)  such  plan  amendment  applies  retroactively  to  such  period. 

Subtitle  C— Treatment  of  Large  Partnerships 
PART  I— GENERAL  PROVISIONS 

SEC.  4301.  SIMPLIFIED  FLOW-THROUGH  FOR  LARGE  PARTNERSHIPS. 

(a)  General  Rule. — Subchapter  K  (relating  to  partners  and  part- 
nerships) is  amended  by  adding  at  the  end  thereof  the  following 
new  part: 

PART  IV— SPECIAL  RULES  FOR  LARGE 
PARTNERSHIPS 

"Sec.  771.  Application  of  subchapter  to  large  partnerships. 

"Sec.  772.  Simplified  flow-through. 

"Sec.  773.  Computations  at  partnership  level. 

"Sec.  774.  Other  modifications. 

"Sec.  775.  Large  partnership  defined. 

"Sec.  776.  Special  rules  for  partnerships  holding  oil  and  gas  proper- 
ties. 

"Sec.  777.  Regulations. 
"SEC.  771.  APPLICATION  OF  SUBCHAPTER  TO  LARGE  PARTNERSHIPS. 

"The  preceding  provisions  of  this  subchapter  to  the  extent  incon- 
sistent with  the  provisions  of  this  part  shall  not  apply  to  a  large 
partnership  and  its  partners. 

"SEC.  772.  SIMPLIFIED  FLOW-THROUGH. 

"(a)  General  Rule. — In  determining  the  income  tax  of  a  partner 
of  a  large  partnership,  such  partner  shall  take  into  account  sepa- 
rately such  partners  distributive  share  of  the  partnership's — 

"(1)  taxable  income  or  loss  from  passive  loss  limitation  activi- 
ties, 

"(2)  taxable  income  or  loss  from  other  activities, 
(3)  net  capital  gain  (or  net  capital  loss) — 

"(A)  to  the  extent  allocable  to  passive  loss  limitation  ac- 
tivities, and 

"(B)  to  the  extent  allocable  to  other  activities, 
"(4)  tax-exempt  interest, 

(5)  applicable  net  AMT  adjustment  separately  computed 
for — 

"(A)  passive  loss  limitation  activities,  and 
"(B)  other  activities, 
"(6)  general  credits, 

(7)  low-income  housing  credit  determined  under  section  42, 
"(8)  rehabilitation  credit  determined  under  section  47, 
"(9)  foreign  income  taxes,  and 
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"(10)  the  credit  allowable  under  section  29. 
"(b)  Separate  Computations. — In  determining  the  amounts  re- 
quired under  subsection  (a)  to  be  separately  taken  into  account  by 
any  partner,  this  section  and  section  773  shall  be  applied  separately 
with  respect  to  such  partner  by  taking  into  account  such  partners 
distributive  share  of  the  items  of  income,  gain,  loss,  deduction,  or 
credit  of  the  partnership. 

"(c)  Treatment  at  Partner  Level. — 

"(1)  In  general. — Except  as  provided  in  this  subsection,  rules 
similar  to  the  rules  of  section  702(b)  shall  apply  to  any  partners 
distributive  share  of  the  amounts  referred  to  in  subsection  (a). 

"(2)  Income  or  loss  from  passive  loss  limitation  activi- 
ties.— For  purposes  of  this  chapter,  any  partner's  distributive 
share  of  any  income  or  loss  described  in  subsection  (a)(1)  shall 
be  treated  as  an  item  of  income  or  loss  (as  the  case  may  be)  from 
the  conduct  of  a  trade  or  business  which  is  a  single  passive  ac- 
tivity (as  defined  in  section  469).  A  similar  rule  shall  apply  to  a 
partners  distributive  share  of  amounts  referred  to  in  para- 
graphs (3)(A)  and  (5)(A)  of  subsection  (a). 

"(3)  Income  or  loss  from  other  activities. — 

"(A)  In  general. — For  purposes  of  this  chapter,  any  part- 
ners distributive  share  of  any  income  or  loss  described  in 
subsection  (a)(2)  shall  be  treated  as  an  item  of  income  or  ex- 
pense (as  the  case  may  be)  with  respect  to  property  held  for 
investment. 

"(B)  Deductions  for  loss  not  subject  to  section  67. — 
The  deduction  under  section  212  for  any  loss  described  in 
subparagraph  (A)  shall  not  be  treated  as  a  miscellaneous 
itemized  deduction  for  purposes  of  section  67. 
"(4)  Treatment  of  net  capital  gain  or  loss. — For  purposes 
of  this  chapter,  any  partners  distributive  share  of  any  gain  or 
loss  described  in  subsection  (a)(3)  shall  be  treated  as  a  long-term 
capital  gain  or  loss,  as  the  case  may  be. 

"(5)  Minimum  tax  treatment. — In  determining  the  alterna- 
tive minimum  taxable  income  of  any  partner,  such  partners 
distributive  share  of  any  applicable  net  AMT  adjustment  shall 
be  taken  into  account  in  lieu  of  making  the  separate  adjust- 
ments provided  in  sections  56,  57,  and  58  with  respect  to  the 
items  of  the  partnership.  Except  as  provided  in  regulations,  the 
applicable  net  AMT  adjustment  shall  be  treated,  for  purposes  of 
section  53,  as  an  adjustment  or  item  of  tax  preference  not  speci- 
fied in  section  53(d)(l)(B)(ii). 

"(6)  General  credits. — A  partners  distributive  share  of  the 
amount  referred  to  in  paragraph  (6)  of  subsection  (a)  shall  be 
taken  into  account  as  a  current  year  business  credit. 
"(d)  Operating  Rules. — For  purposes  of  this  section  - 

"(1)  Passive  loss  limitation  activity. — The  term  'passive 
loss  limitation  activity'  means — 

"(A)  any  activity  which  involves  the  conduct  of  a  trade  or 
business,  and 

"(B)  any  rental  activity. 
For  purposes  of  the  preceding  sentence,  the  term  'trade  or  busi- 
ness' includes  any  activity  treated  as  a  trade  or  business  under 
paragraph  (5)  or  (6)  of  section  469(c). 


130 


"(2)  Tax-exempt  interest— The  term  'tax-exempt  interest' 
means  interest  excludable  from  gross  income  under  section  103. 
"(3)  Applicable  net  amt  adjustment. — 

"(A)  In  general— The  applicable  net  AMT  adjustment 
is — 

"(t)  with  respect  to  taxpayers  other  than  corporations, 
the  net  adjustment  determined  by  using  the  adjust- 
ments applicable  to  individuals,  and 

"(ii)  with  respect  to  corporations,  the  net  adjustment 
determined  by  using  the  adjustments  applicable  to  cor- 
porations. 

"(B)  Net  adjustment. — The  term  'net  adjustment'  means 
the  net  adjustment  in  the  items  attributable  to  passive  loss 
activities  or  other  activities  (as  the  case  may  be)  which 
would  result  if  such  items  were  determined  with  the  ad- 
justments of  sections  56,  57,  and  58. 
"(4)  Treatment  of  capital  gains  and  losses.— 

"(A)  Exclusion  for  certain  purposes.— In  determining 
the  amounts  referred  to  in  paragraphs  (1)  and  (2)  of  subsec- 
tion (a),  any  net  capital  gain  or  net  capital  loss  (as  the  case 
may  be)  shall  be  excluded. 

"(B)  Allocation  rules. — The  net  capital  gain  shall  be 
treated — 

"(i)  as  allocable  to  passive  loss  limitation  activities 
to  the  extent  the  net  capital  gain  does  not  exceed  the 
net  capital  gain  determined  by  only  taking  into  ac- 
count gains  and  losses  from  sales  and  exchanges  of 
property  used  in  connection  with  such  activities,  and 

"(ii)  as  allocable  to  other  activities  to  the  extent  such 
gain  exceeds  the  amount  allocated  under  clause  (i). 
A  similar  rule  shall  apply  for  purposes  of  allocating  any 
net  capital  loss. 

"(C)  Net  capital  loss. — The  term  'net  capital  loss' 
means  the  excess  of  the  losses  from  sales  or  exchanges  of 
capital  assets  over  the  gains  from  sales  or  exchange  of  cap- 
ital assets. 

"(5)  General  credits. — The  term  'general  credits'  means  any 
credit  other  than  the  low-income  housing  credit,  the  rehabilita- 
tion credit,  the  foreign  tax  credit,  and  the  credit  allowable 
under  section  29. 

"(6)  Foreign  income  taxes. — The  term  'foreign  income  taxes' 
means  taxes  described  in  section  901  which  are  paid  or  accrued 
to  foreign  countries  and  to  possessions  of  the  United  States. 
"(e)  Special  Rule  for  Unrelated  Business  Tax. — In  the  case  of 
a  partner  which  is  an  organization  subject  to  tax  under  section  511, 
such  partner's  distributive  share  of  any  items  shall  be  taken  into  ac- 
count separately  to  the  extent  necessary  to  comply  with  the  provi- 
sions of  section  512(c)(1). 

"(f)  Special  Rules  for  Applying  Passive  Loss  Limitations.— If 
any  person  holds  an  interest  in  a  large  partnership  other  than  as  a 
limited  partner — 

(1)  paragraph  (2)  of  subsection  (c)  shall  not  apply  to  such 
partner,  and 
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"(2)  such  partner's  distributive  share  of  the  partnership  items 
allocable  to  passive  loss  limitation  activities  shall  be  taken  into 
account  separately  to  the  extent  necessary  to  comply  with  the 
provisions  of  section  469. 

The  preceding  sentence  shall  not  apply  to  any  items  allocable  to  an 

in  terest  held  as  a  limited  partner. 

"SEC.  773.  COMPUTATIONS  AT  PARTNERSHIP  LEVEL, 
"(a)  General  Rule. — 

"(1)  Taxable  income. — The  taxable  income  of  a  large  part- 
nership shall  be  computed  in  the  same  manner  as  in  the  case  of 
an  individual  except  that — 

"(A)  the  items  described  in  section  772(a)  shall  be  sepa- 
rately stated,  and 

"(B)  the  modifications  of  subsection  (b)  shall  apply. 
"(2)  Elections. — All  elections  affecting  the  computation  of 
the  taxable  income  of  a  large  partnership  or  the  computation  of 
any  credit  of  a  large  partnership  shall  be  made  by  the  partner- 
ship; except  that  the  election  under  section  901  shall  be  made  by 
each  partner  separately. 
"(3)  Limitations,  etc. — 

"(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  all  limitations  and  other  provisions  affecting  the  com- 
putation of  the  taxable  income  of  a  large  partnership  or  the 
computation  of  any  credit  of  a  large  partnership  shall  be 
applied  at  the  partnership  level  (and  not  at  the  partner 
level). 

"(B)  Certain  limitations  applied  at  partner  level.— 
The  following  provisions  shall  be  applied  at  the  partner 
level  (and  not  at  the  partnership  level): 

"(i)  Section  68  (relating  to  overall  limitation  on  item- 
ized deductions). 

"(ii)  Sections  49  and  465  (relating  to  at  risk  limita- 
tions). 

"(Hi)  Section  469  (relating  to  limitation  on  passive 
activity  losses  and  credits). 

"(iv)  Any  other  provision  specified  in  regulations. 
"(4)  Coordination  with  other  provisions. — Paragraphs  (2) 
and  (3)  shall  apply  notwithstanding  any  other  provision  of  this 
chapter  other  than  this  part. 
"(b)  Modifications  to  Determination  of  Taxable  Income. — In 
determining  the  taxable  income  of  a  large  partnership — 

"(1)  Certain  deductions  not  allowed.— The  following  de- 
ductions shall  not  be  allowed: 

"(A)  The  deduction  for  personal  exemptions  provided  in 
section  151. 

"(B)  The  net  operating  loss  deduction  provided  in  section 
172. 

"(C)  The  additional  itemized  deductions  for  individuals 
provided  in  part  VII  of  subchapter  B  (other  than  section 
212  thereof). 

"(2)  Charitable  deductions. — In  determining  the  amount 
allowable  under  section  170,  the  limitation  of  section  170(b)(2) 
shall  apply. 
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"(3)  Coordination  with  section  67.— In  lieu  of  applying  sec- 
tion 67,  70  percent  of  the  amount  of  the  miscellaneous  itemized 
deductions  shall  be  disallowed. 
"(c)  Special  Rules  for  Income  From  Discharge  of  Indebted- 
ness.— If  a  large  partnership  has  income  from  the  discharge  of  any 
indebtedness — 

"(1)  such  income  shall  be  excluded  in  determining  the 
amounts  referred  to  in  section  772(a),  and 

"(2)  in  determining  the  income  tax  of  any  partner  of  such 
partnership — 

"(A)  such  income  shall  be  treated  as  an  item  required  to 
be  separately  taken  into  account  under  section  772(a),  and 

"(B)  the  provisions  of  section  108  shall  be  applied  with- 
out regard  to  this  part. 

"SEC.  774.  OTHER  MODIFICATIONS. 

"(a)  Treatment  of  Certain  Optional  Adjustments,  Etc.— In 
the  case  of  a  large  partnership — 

"(1)  computations  under  section  773  shall  be  made  without 
regard  to  any  adjustment  under  section  743(b)  or  108(b),  but 

"(2)  a  partner's  distributive  share  of  any  amount  referred  to 
in  section  772(a)  shall  be  appropriately  adjusted  to  take  into  ac- 
count any  adjustment  under  section  743(b)  or  108(b)  with  respect 
to  such  partner. 

"(b)  Deferred  Sale  Treatment  of  Contributed  Property. — 
"(1)  Treatment  of  partnership. — In  the  case  of  any  contri- 
bution of  property  to  which  this  subsection  applies — 

"(A)  the  basis  of  such  property  to  the  partnership  shall  be 
its  fair  market  value  as  of  the  time  of  such  contribution, 
and 

"(B)  section  704(c)  shall  not  apply  to  such  property. 
"(2)  Treatment  of  contributing  partner. — 

"(A)  In  general. — In  the  case  of  any  partner  who  makes 
a  contribution  of  property  to  which  this  subsection  ap- 
plies— 

"(i)  such  partner  shall  recognize  the  precontribution 
gain  or  loss  from  such  property  as  provided  in  this 
paragraph,  and 

"(ii)  appropriate  adjustments  to  the  basis  of  such 
partner's  interest  in  the  partnership  shall  be  made  for 
the  amounts  recognized  under  this  paragraph. 
"(B)  Character. — The  character  of  any  gain  or  loss  rec- 
ognized under  this  paragraph  shall  be  determined  by  refer- 
ence to  the  character  which  would  have  resulted  if  the 
property  had  been  sold  to  the  partnership  at  the  time  of  the 
contributions;  except  that  any  gain  or  loss  recognized  under 
subparagraph  (C)(i)  shall  be  treated  as  ordinary  income  or 
loss,  as  the  case  may  be. 

"(C)  Transactions  at  partnership  level. — 

"(i)  Depreciation,  etc.— If  any  partnership  deduc- 
tion for  depreciation,  depletion,  or  amortization  is  in- 
creased by  reason  of  an  increase  in  the  basis  of  any 
property  under  paragraph  (1),  the  contributing  partner 
shall  recognize  so  much  of  the  precontribution  gain 
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with  respect  to  such  property  as  does  not  exceed  the  in- 
crease in  such  deduction.  If  there  is  a  precontribution 
loss,  a  similar  rule  shall  apply  to  any  decrease  in  such 
a  deduction. 

"(ii)  Dispositions.— 

"(I)  In  general. — Except  as  otherwise  provided 
in  this  clause,  any  precontribution  gain  or  loss 
with  respect  to  any  property  (to  the  extent  not  pre- 
viously taken  into  account  under  this  paragraph) 
shall  be  recognized  by  the  contributing  partner  if 
the  partnership  makes  any  disposition  of  the  prop- 
erty. 

"(II)  Distributions  to   contributing  part- 
ner.— No  gain  or  loss  shall  be  recognized  under 
subclause  (I)  by  reason  of  any  distribution  of  the 
contributed  property  to  the  contributing  partner 
(and  subparagraph  (D)(ii)  shall  not  apply  to  any 
such  distribution).  In  any  such  case,  no  adjustment 
shall  be  made  under  section  734  on  account  of 
such  distribution  and  the  adjusted  basis  of  such 
property  in  the  hands  of  the  contributing  partner 
shall  be  its  adjusted  basis  immediately  before  the 
contribution  properly  adjusted  for  gain  or  loss  pre- 
viously recognized  under  this  paragraph. 
"(Hi)  Year  for  which  amount  taken  into  ac- 
count.— Any  amount  recognized  under  this  subpara- 
graph shall  be  taken  into  account  for  the  partners  tax- 
able year  in  which  or  with  which  ends  the  partnership 
taxable  year  of  the  deduction  or  disposition. 
"(D)  Transactions  at  partner  level. — 

"(i)  In  general. — If  the  contributing  partner  makes 
a  disposition  of  any  portion  of  his  interest  in  the  part- 
nership, a  corresponding  portion  of  any  precontribution 
gain  or  loss  which  was  not  previously  taken  into  ac- 
count under  this  paragraph  shall  be  recognized  for  the 
partners  taxable  year  in  which  the  disposition  occurs. 
The  preceding  sentence  shall  not  apply  to  a  disposition 
at  death. 

"(ii)  Treatment  of  certain  distributions. — If— 
"(I)  the  amount  of  cash  and  the  fair  market 
value  of  property  distributed  to  a  partner,  exceeds 
"(II)  the  adjusted  basis  of  such  partners  interest 
in  the  partnership  immediately  before  the  distribu- 
tion (determined  without  regard  to  any  adjustment 
under  subparagraph  (A)(ii)  resulting  from  such  dis- 
tribution), 

the  contributing  partner  shall  recognize  so  much  of  any 
precontribution  gain  as  does  not  exceed  such  excess. 

"(Hi)  Special  rule. — Except  as  provided  in  clause 
(iiXII),  any  basis  adjustment  under  subparagraph 
(AXii)  resulting  from  any  gain  or  loss  recognized  under 
this  subparagraph  shall  be  treated  as  occurring  imme- 
diately before  the  disposition  or  distribution  involved. 
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"(E)  Section  267  and  707(b)  principles  to  apply. — No 
loss  shall  be  recognized  under  subparagraph  (C)(ii)  or  (D)  by 
reason  of  any  disposition  (directly  or  indirectly)  to  a  person 
related  (within  the  meaning  of  section  267(b)  or  707(b)(1))  to 
the  contributing  partner. 

"(F)  Treatment  of  certain  nontaxable  exchanges. — 
"(i)  Section  1031  and  1033  transactions.— If  the 
disposition  referred  to  in  subclause  (I)  of  subparagraph 
(C)(ii)  is  an  exchange  described  in  section  1031  or  a 
compulsory  or  involuntary  conversion  within  the  mean- 
ing of  section  1033 — 

"(I)  the  amount  of  gain  or  loss  recognized  by  the 
contributing  partner  under  such  subclause  (I)  shall 
not  exceed  the  gain  or  loss  recognized  by  the  part- 
nership on  the  disposition,  and 

"(II)  the  replacement  property  shall  be  treated  as 
the  contributed  property  for  purposes  of  this  para- 
graph. 

For  purposes  of  the  preceding  sentence,  the  term  're- 
placement property'  means  the  property  the  basis  of 
which  is  determined  under  section  1031(d)  or  1033(b), 
whichever  is  applicable. 

"(ii)  Contributions  to  controlled  partnership.— 
If  the  disposition  referred  to  in  subclause  (I)  of  sub- 
paragraph (C)(ii)  is  a  contribution  of  the  property  to  an- 
other partnership  which  is  a  controlled  partnership — 
"(I)  the  rules  of  subclause  (I)  of  clause  (i)  shall 
apply,  and 

"(II)  the  partnership  shall  be  treated  as  continu- 
ing to  hold  the  contributed  property  so  long  as  the 
other  partnership  continues  to  be  a  controlled  part- 
nership and  continues  to  hold  such  property. 
For  purposes  of  the  preceding  sentence,  the  term  'con- 
trolled partnership'  means  any  partnership  in  which 
the  partnership  making  the  disposition  owns  more 
than  50  percent  of  the  capital  interest  or  profits  inter- 
est. 

"(3)  Precontribution  gain  or  loss. — For  purposes  of  this 
subsection — 

"(A)  Precontribution  gain. — The  term  'precontribution 
gain'  means  the  excess  (if  any)  of— 

"(i)  the  fair  market  value  of  the  contributed  property 
as  of  the  time  of  the  contribution,  over 

"(ii)  the  adjusted  basis  of  such  property  immediately 
before  such  contribution. 
"(B)  Precontribution  loss. — The  term  'precontribution 
loss'  means  the  excess  (if  any)  of  the  amount  referred  to  in 
clause  (ii)  of  subparagraph  (A)  over  the  amount  referred  to 
in  clause  (i)  of  subparagraph  (A). 
"(4)  Contributions  to  which  subsection  applies. — This 
subsection  shall  apply  to  any  contribution  of  property  (other 
than  cash)  which  is  made  by  any  partner  to  a  partnership  if— 
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"(A)  as  of  the  time  of  such  contribution,  such  partnership 
is  a  large  partnership,  or 

"(B)  such  contribution  is  to  a  partnership  reasonably  ex- 
pected to  become  a  large  partnership. 
This  subsection  shall  not  apply  to  any  contribution  made  before 
the  date  of  the  enactment  of  this  part. 
"(c)  Credit  Recapture  Determined  at  Partnership  Level. — 
"(1)  In  general. — In  the  case  of  a  large  partnership — 

"(A)  any  credit  recapture  shall  be  taken  into  account  by 
the  partnership,  and 

"(B)  the  amount  of  such  recapture  shall  be  determined  as 
if  the  credit  with  respect  to  which  the  recapture  is  made 
had  been  fully  utilized  to  reduce  tax. 
"(2)  Method  of  taking  recapture  into  account. — A  large 
partnership  shall  take  into  account  a  credit  recapture  by  reduc- 
ing the  amount  of  the  appropriate  current  year  credit  to  the 
extent  thereof,  and  if  such  recapture  exceeds  the  amount  of  such 
current  year  credit,  the  partnership  shall  be  liable  to  pay  such 
excess. 

"(3)  Dispositions  not  to  trigger  recapture. — No  credit  re- 
capture shall  be  required  by  reason  of  any  transfer  of  an  inter- 
est in  a  large  partnership. 

"(4)  Credit  recapture. — For  purposes  of  this  subsection,  the 
term  'credit  recapture '  means  any  increase  in  tax  under  section 
42(j)  or  50(a). 

"(d)  Partnership  Not  Terminated  by  Reason  of  Change  in 
Ownership.— Subparagraph  (B)  of  section  708(b)(1)  shall  not  apply 
to  a  large  partnership. 

"(e)  Partnership  Entitled  to  Certain  Credits. — The  following 
shall  be  allowed  to  a  large  partnership  and  shall  not  be  taken  into 
account  by  the  partners  of  such  partnership: 
"(1)  The  credit  provided  by  section  34- 
"(2)  Any  credit  or  refund  under  section  852(b)(3)(D). 
"(f)  Treatment  of  REMIC  Residuals.— For  purposes  of  applying 
section  860E(e)(6)  to  any  large  partnership — 

"(1)  all  interests  in  such  partnership  shall  be  treated  as  held 
by  disqualified  organizations, 

"(2)  in  lieu  of  applying  subparagraph  (C)  of  section  860E(e)(6), 
the  amount  subject  to  tax  under  section  860E(e)(6)  shall  be  ex- 
cluded from  the  gross  income  of  such  partnership,  and 
"(3)  subparagraph  (D)  of  section  860E(e)(6)  shall  not  apply. 
"(g)  Special  Rules  for  Applying  Certain  Installment  Sale 
Rules. — In  the  case  of  a  large  partnership — 

"(1)  the  provisions  of  sections  453(l)(3)  and  453A  shall  be  ap- 
plied at  the  partnership  level,  and 

"(2)  in  determining  the  amount  of  interest  payable  under  such 
sections,  such  partnership  shall  be  treated  as  subject  to  tax 
under  this  chapter  at  the  highest  rate  of  tax  in  effect  under  sec- 
tion 1  or  11. 

"SEC.  775.  LARGE  PARTNERSHIP. 

"(a)  General  Rule.— For  purposes  of  this  part— 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sec- 
tion or  section  776,  the  term  'large  partnership'  means,  with  re- 
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sped  to  any  partnership  taxable  year,  any  partnership  if  the 
number  of  persons  who  were  partners  in  such  partnership  in 
such  taxable  year  or  any  preceding  partnership  taxable  year  be- 
ginning after  December  31,  1992,  equaled  or  exceeded  250.  To 
the  extent  provided  in  regulations,  a  partnership  shall  cease  to 
be  treated  as  a  large  partnership  for  any  partnership  taxable 
year  if  in  such  taxable  year  fewer  than  100  persons  were  part- 
ners in  such  partnership. 

"(2)  Election  for  partnerships  with  at  least  ioo  part- 
ners.— If  a  partnership  makes  an  election  under  this  para- 
graph, paragraph  (1)  shall  be  applied  by  substituting  '100'  for 
'250'.  Such  an  election  shall  apply  to  the  taxable  year  for  which 
made  and  all  subsequent  taxable  years  unless  revoked  with  the 
consent  of  the  Secretary. 
"(b)  Special  Rules  for  Certain  Service  Partnerships. — 

"(1)  Certain  partners  not  counted.— For  purposes  of  this 
section,  the  term  'partner'  does  not  include  any  individual  per- 
forming substantial  services  in  connection  with  the  activities  of 
the  partnership  and  holding  an  interest  in  such  partnership,  or 
an  individual  who  formerly  performed  substantial  services  in 
connection  with  such  activities  and  who  held  an  interest  in 
such  partnership  at  the  time  the  individual  performed  such 
services. 

"(2)  Exclusion. — For  purposes  of  this  part,  the  term  'large 
partnership'  does  not  include  any  partnership  if  substantially 
all  the  partners  of  such  partnership — 

"(A)  are  individuals  performing  substantial  services  in 
connection  with  the  activities  of  such  partnership  or  are 
personal  service  corporations  (as  defined  in  section  269A(b)) 
the  owner-employees  (as  defined  in  section  269A(b))  of 
which  perform  such  substantial  services, 

"(B)  are  retired  partners  who  had  performed  such  sub- 
stantial services,  or 

"(C)  are  spouses  of  partners  who  are  performing  (or  had 
previously  performed)  such  substantial  services. 
"(3)  Special  rule  for  lower  tier  partnerships. — For  pur- 
poses of  this  subsection,  the  activities  of  a  partnership  shall  in- 
clude the  activities  of  any  other  partnership  in  which  the  part- 
nership owns  directly  an  interest  in  the  capital  and  profits  of  at 
least  80  percent. 

"(c)  Exclusion  of  Commodity  Pools. — For  purposes  of  this  part, 
the  term  'large  partnership'  does  not  include  any  partnership  the 
principal  activity  of  which  is  the  buying  and  selling  of  commodities 
(not  described  in  section  1221(1)),  or  options,  futures,  or  forwards 
with  respect  to  such  commodities. 

"(d)  Secretary  May  Rely  on  Treatment  on  Return. — If  on 
the  partnership  return  of  any  partnership,  such  partnership  is  treat- 
ed as  a  large  partnership,  such  treatment  shall  be  binding  on  such 
partnership  and  all  partners  of  such  partnership  but  not  on  the  Sec- 
retary. 
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"SEC.  776.  SPECIAL  RULES  FOR  PARTNERSHIPS  HOLDING  OIL  AND  GAS 
PROPERTIES. 

"(a)  Exception  for  Partnerships  Holding  Significant  Oil 
and  Gas  Properties.— 

"(1)  In  general. — For  purposes  of  this  part,  the  term  'large 
partnership'  shall  not  include  any  partnership  if  the  average 
percentage  of  assets  (by  value)  held  by  such  partnership  during 
the  taxable  year  which  are  oil  or  gas  properties  is  at  least  25 
percent.  For  purposes  of  the  preceding  sentence,  any  interest 
held  by  a  partnership  in  another  partnership  shall  be  disre- 
garded, except  that  the  partnership  shall  be  treated  as  holding 
its  proportionate  share  of  the  assets  of  such  other  partnership. 

"(2)  Election  to  waive  exception. — Any  partnership  may 
elect  to  have  paragraph  (1)  not  apply.  Such  an  election  shall 
apply  to  the  partnership  taxable  year  for  which  made  and  all 
subsequent  partnership  taxable  years  unless  revoked  with  the 
consent  of  the  Secretary. 
"(b)  Special  Rules  Where  Part  Applies.— 

(1)  Computation  of  percentage  depletion— In  the  case  of 
a  large  partnership,  except  as  provided  in  paragraph  (2) — 

"(A)  the  allowance  for  depletion  under  section  611  with 
respect  to  any  partnership  oil  or  gas  property  shall  be  com- 
puted at  the  partnership  level  without  regard  to  any  provi- 
sion of  section  613A  requiring  such  allowance  to  be  comput- 
ed separately  by  each  partner, 

"(B)  such  allowance  shall  be  determined  without  regard 
to  the  provisions  of  section  613A(c)  limiting  the  amount  of 
production  for  which  percentage  depletion  is  allowable  and 
without  respect  to  paragraph  (1)  of  section  613A(d),  and 
"(C)  paragraph  (3)  of  section  705(a)  shall  not  apply. 
"(2)  Treatment  of  certain  partners.— 

"(A)  In  general. — In  the  case  of  a  disqualified  person, 
the  treatment  under  this  chapter  of  such  persons  distribu- 
tive share  of  any  item  of  income,  gain,  loss,  deduction,  or 
credit  attributable  to  any  partnership  oil  or  gas  property 
shall  be  determined  without  regard  to  this  part.  Such  per- 
son's distributive  share  of  any  such  items  shall  be  excluded 
for  purposes  of  making  determinations  under  sections  772 
and  773. 

"(B)  Disqualified  person— For  purposes  of  subpara- 
graph (A),  the  term  'disqualified  person'  means,  with  re- 
spect to  any  partnership  taxable  year — 

"(i)  any  person  referred  to  in  paragraph  (2)  or  (4)  of 
section  613A(d)  for  such  person's  taxable  year  in  which 
such  partnership  taxable  year  ends,  and 

"(ffl  any  other  person  if  such  person  s  average  daily 
production  of  domestic  crude  oil  and  natural  gas  for 
such  person's  taxable  year  in  which  such  partnership 
taxable  year  ends  exceeds  500  barrels. 
"(C)  Average  daily  production. — For  purposes  of  sub- 
paragraph (B),  a  person's  average  daily  production  of  do- 
mestic crude  oil  and  natural  gas  for  any  taxable  year  shall 
be  computed  as  provided  in  section  613A(c){2) — 
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"(i)  by  taking  into  account  all  production  of  domestic 
crude  oil  and  natural  gas  (including  such  person  s  pro- 
portionate share  of  any  production  of  a  partnership), 

"(ii)  by  treating  6,000  cubic  feet  of  natural  gas  as  a 
barrel  of  crude  oil,  and 

u(iii)  by  treating  as  1  person  all  persons  treated  as  1 
taxpayer  under  section  613A(c)(8)  or  among  whom  allo- 
cations are  required  under  such  section. 

"SEC.  777.  REGULATIONS. 

"The  Secretary  shall  prescribe  such  regulations  as  may  be  appro- 
priate to  carry  out  the  purposes  of  this  part. " 

(b)  Clerical  Amendment. — The  table  of  parts  for  subchapter  K 
of  chapter  1  is  amended  by  adding  at  the  end  thereof  the  following 
new  item: 

"Part  IV.  Special  rules  for  large  partnerships.  " 
SEC.  4302.  SIMPLIFIED  AUDIT  PROCEDURES  FOR  LARGE  PARTNERSHIPS. 

(a)  General  Rule. — Chapter  63  is  amended  by  adding  at  the  end 
thereof  the  following  new  subchapter: 

"SUBCHAPTER  D— TREATMENT  OF  LARGE 
PARTNERSHIPS 

"Part  I.  Treatment  of  partnership  items  and  adjustments. 
"Part  II.  Partnership  level  adjustments. 
"Part  III.  Definitions  and  special  rules. 

"PART  I— TREATMENT  OF  PARTNERSHIP  ITEMS 
AND  ADJUSTMENTS 

"Sec.  6240.  Application  of  subchapter. 

"Sec.  6241.  Partner's  return  must  be  consistent  with  partnership 
return. 

"Sec.  6242.  Procedures  for  taking  partnership  adjustments  into  ac- 
count. 

"SEC.  6240.  APPLICATION  OF  SUBCHAPTER. 

"(a)  General  Rule. — This  subchapter  shall  only  apply  to  large 
partnerships  and  partner's  in  such  partnerships. 

"(b)  Coordination  With  Other  Partnership  Audit  Proce- 
dures.— 

"(1)  In  general. — Subchapter  C  of  this  chapter  shall  not 
apply  to  any  large  partnership  other  than  in  its  capacity  as  a 
partner  in  another  partnership  which  is  not  a  large  partner- 
ship. 

"(2)  Treatment  where  partner  in  other  partnership. — If 
a  large  partnership  is  a  partner  in  another  partnership  which  is 
not  a  large  partnership — 

"(A)  subchapter  C  of  this  chapter  shall  apply  to  items  of 
such  large  partnership  which  are  partnership  items  with 
respect  to  such  other  partnership,  but 

"(B)  any  adjustment  under  such  subchapter  C  shall  be 
taken  into  account  in  the  manner  provided  by  section  6242. 
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"SEC.  6241.  PARTNER'S  RETURN  MUST  BE  CONSISTENT  WITH  PARTNERSHIP 
RETURN. 

"(a)  General  Rule. — A  partner  of  any  large  partnership  shall,  on 
the  partner's  return,  treat  each  partnership  item  attributable  to 
such  partnership  in  a  manner  which  is  consistent  with  the  treat- 
ment of  such  partnership  item  on  the  partnership  return. 

"(b)  Underpayment  Due  to  Inconsistent  Treatment  Assessed 
as  Math  Error. — Any  underpayment  of  tax  by  a  partner  by  reason 
of  failing  to  comply  with  the  requirements  of  subsection  (a)  shall  be 
assessed  and  collected  in  the  same  manner  as  if  such  underpayment 
were  on  account  of  a  mathematical  or  clerical  error  appearing  on 
the  partner's  return.  Paragraph  (2)  of  section  6213(b)  shall  not  apply 
to  any  assessment  of  an  underpayment  referred  to  in  the  preceding 
sentence. 

"(c)  Adjustments  Not  To  Affect  Prior  Year  of  Partners.— 
"(1)  In  general. — Except  as  provided  in  paragraph  (2),  sub- 
sections (a)  and  (b)  shall  apply  without  regard  to  any  adjust- 
ment to  the  partnership  item  under  part  II. 

"(2)  Certain  changes  in  distributive  share  taken  into  ac- 
count BY  PARTNER. — 

"(A)  In  general. — To  the  extent  that  any  adjustment 
under  part  II  involves  a  change  under  section  704  in  a  part- 
ner's distributive  share  of  the  amount  of  any  partnership 
item  shown  on  the  partnership  return,  such  adjustment 
shall  be  taken  into  account  in  applying  this  title  to  such 
partner  for  the  partner's  taxable  year  for  which  such  item 
was  required  to  be  taken  into  account 

"(B)  Coordination  with  deficiency  procedures.— 

"(i)  In  general. — Subchapter  B  shall  not  apply  to 
the  assessment  or  collection  of  any  underpayment  of 
tax  attributable  to  an  adjustment  referred  to  in  sub- 
paragraph (A). 

"(ii)  Adjustment  not  precluded. — Notwithstand- 
ing any  other  law  or  rule  of  law,  nothing  in  subchapter 
B  (or  in  any  proceeding  under  subchapter  B)  shall  pre- 
clude the  assessment  or  collection  of  any  underpayment 
of  tax  (or  the  allowance  of  any  credit  or  refund  of  any 
overpayment  of  tax)  attributable  to  an  adjustment  re- 
ferred to  in  subparagraph  (A)  and  such  assessment  or 
collection  or  allowance  (or  any  notice  thereof)  shall  not 
preclude  any  notice,  proceeding,  or  determination  under 
subchapter  B. 
"(C)  Period  of  limitations. — The  period  for — 
"(i)  assessing  any  underpayment  of  tax,  or 
"(ii)  filing  a  claim  for  credit  or  refund  of  any  over- 
payment of  tax, 
attributable  to  an  adjustment  referred  to  in  subparagraph 
(A)  shall  not  expire  before  the  close  of  the  period  prescribed 
by  section  6248  for  making  adjustments  with  respect  to  the 
partnership  taxable  year  involved. 

"(D)  Tiered  structures.— If  the  partner  referred  to  in 
subparagraph  (A)  is  another  partnership  or  an  S  corpora- 
tion, the  rules  of  this  paragraph  shall  also  apply  to  persons 
holding  interests  in  such  partnership  or  S  corporation  (as 
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the  case  may  be);  except  that,  if  such  partner  is  a  large 
partnership,  the  adjustment  referred  to  in  subparagraph  (A) 
shall  be  taken  into  account  in  the  manner  provided  by  sec- 
tion 6242. 

"(d)  Addition  to  Tax  for  Failure  To  Comply  With  Section. — 
"For  addition  to  tax  in  case  of  partner's  disregard  of  requirements  of  this 
section,  see  part  II  of  subchapter  A  of  chapter  68. 

"SEC.  6242.  PROCEDURES  FOR  TAKING  PARTNERSHIP  ADJUSTMENTS  INTO 
ACCOUNT. 

"(a)  Adjustments  Flow  Through  to  Partners  for  Year  in 
Which  Adjustment  Takes  Effect. — 

"(1)  In  general. — If  any  partnership  adjustment  with  respect 
to  any  partnership  item  takes  effect  (within  the  meaning  of  sub- 
section (d)(2))  during  any  partnership  taxable  year  and  if  an 
election  under  paragraph  (2)  does  not  apply  to  such  adjustment, 
such  adjustment  shall  be  taken  into  account  in  determining  the 
amount  of  such  item  for  the  partnership  taxable  year  in  which 
such  adjustment  takes  effect.  In  applying  this  title  to  any 
person  who  is  (directly  or  indirectly)  a  partner  in  such  partner- 
ship during  such  partnership  taxable  year,  such  adjustment 
shall  be  treated  as  an  item  actually  arising  during  such  taxable 
year. 

"(2)  Partnership  liable  in  certain  cases. — If— 

"(A)  a  partnership  elects  under  this  paragraph  to  not 
take  an  adjustment  into  account  under  paragraph  (1), 

"(B)  a  partnership  does  not  make  such  an  election  but  in 
filing  its  return  for  any  partnership  taxable  year  fails  to 
take  fully  into  account  any  partnership  adjustment  as  re- 
quired under  paragraph  (1),  or 

"(C)  any  partnership  adjustment  involves  a  reduction  in 
a  credit  which  exceeds  the  amount  of  such  credit  deter- 
mined for  the  partnership  taxable  year  in  which  the  adjust- 
ment takes  effect, 
the  partnership  shall  pay  to  the  Secretary  an  amount  deter- 
mined by  applying  the  rules  of  subsection  (b)(4)  to  the  adjust- 
ments not  so  taken  into  account  and  any  excess  referred  to  in 
subparagraph  (C). 

"(3)  Offsetting  adjustments  taken  into  account. — //  a 
partnership  adjustment  requires  another  adjustment  in  a  tax- 
able year  after  the  adjusted  year  and  before  the  partnership  tax- 
able year  in  which  such  partnership  adjustment  takes  effect, 
such  other  adjustment  shall  be  taken  into  account  under  this 
subsection  for  the  partnership  taxable  year  in  which  such  part- 
nership adjustment  takes  effect. 

"(4)  Coordination  with  part  ii.— Amounts  taken  into  ac- 
count under  this  subsection  for  any  partnership  taxable  year 
shall  continue  to  be  treated  as  adjustments  for  the  adjusted 
year  for  purposes  of  determining  whether  such  amounts  may  be 
readjusted  under  part  II. 
"(b)  Partnership  Liable  for  Interest  and  Penalties. — 

"(1)  In  general. — If  a  partnership  adjustment  takes  effect 
during  any  partnership  taxable  year  and  such  adjustment  re- 
sults in  an  imputed  underpayment  for  the  adjusted  year,  the 
partnership — 
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"(A)  shall  pay  to  the  Secretary  interest  computed  under 
paragraph  (2),  and 

"(B)  shall  be  liable  for  any  penalty,  addition  to  tax,  or 
additional  amount  as  provided  in  paragraph  (3). 
"(2)  Determination  of  amount  of  interest —The  interest 
computed  under  this  paragraph  with  respect  to  any  partnership 
adjustment  is  the  interest  which  would  be  determined  under 
chapter  67 — 

"(A)  on  the  imputed  underpayment  determined  under 
paragraph  (4)  with  respect  to  such  adjustment,  or 

"(B)  for  the  period  beginning  on  the  day  after  the  return 
due  date  for  the  adjusted  year  and  ending  on  the  returnt 
due  date  for  the  partnership  taxable  year  in  which  such  ad- 
justment takes  effect  (or,  if  earlier,  in  the  case  of  any  ad- 
justment to  which  subsection  (a)(2)  applies,  the  date  on 
which  the  payment  under  subsection  (a)(2)  is  made). 

Proper  adjustments  in  the  amount  determined  under  the  preced- 
ing sentence  shall  be  made  for  adjustments  required  for  part- 
nership taxable  years  after  the  adjusted  year  and  before  the 
year  in  which  the  partnership  adjustment  takes  effect  by  reason 
of  such  partnership  adjustment. 

"(3)  Penalties. — A  partnership  shall  be  liable  for  any  penal- 
ty, addition  to  tax,  or  additional  amount  for  which  it  would 
have  been  liable  if  such  partnership  had  been  an  individual 
subject  to  tax  under  chapter  1  for  the  adjusted  year  and  the  im- 
puted underpayment  determined  under  paragraph  (4)  were  an 
actual  underpayment  (or  understatement)  for  such  year. 

"(4)  Imputed  underpayment. — For  purposes  of  this  subsec- 
tion, the  imputed  underpayment  determined  under  this  para- 
graph with  respect  to  any  partnership  adjustment  is  the  under- 
payment (if  any)  which  would  result — 

"(A)  by  netting  all  adjustments  to  items  of  income,  gain, 
loss,  or  deduction  and — 

"(i)  if  such  netting  results  in  a  net  increase  in 
income,  by  treating  such  net  increase  as  an  underpay- 
ment equal  to  the  amount  of  such  net  increase  multi- 
plied by  the  highest  rate  of  tax  in  effect  under  section  1 
or  11  for  the  adjusted  year,  or 

"(ii)  if  such  netting  results  in  a  net  decrease  in 
income,  by  treating  such  net  decrease  as  an  overpay- 
ment equal  to  such  net  decrease  multiplied  by  such 
highest  rate,  and 
"(B)  by  taking  adjustments  to  credits  into  account  as  in- 
creases or  decreases  (whichever  is  appropriate)  in  the 
amount  of  tax. 

For  purposes  of  the  preceding  sentence,  any  net  decrease  in  a 
loss  shall  be  treated  as  an  increase  in  income  and  a  similar 
rule  shall  apply  to  a  net  increase  in  a  loss. 
"(c)  Administrative  Provisions.— 

"(1)  In  general. — Any  payment  required  by  subsection  (a)(2) 
or  (b)(1)(A)— 

"(A)  shall  be  assessed  and  collected  in  the  same  manner 
as  if  it  were  a  tax  imposed  by  subtitle  C,  and 
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"(B)  shall  be  paid  on  or  before  the  return  due  date  for  the 
partnership  taxable  year  in  which  the  partnership  adjust- 
ment takes  effect. 
"(2)  Interest.— For  purposes  of  determining  interest,  any  pay- 
ment required  by  subsection  (a)(2)  or  (b)(1)(A)  shall  be  treated  as 
an  underpayment  of  tax. 
"(3)  Penalties.— 

"(A)  In  general. — In  the  case  of  any  failure  by  any  part- 
nership to  pay  on  the  date  prescribed  therefor  any  amount 
required  by  subsection  (a)(2)  or  (b)(1)(A),  there  is  hereby  im- 
posed on  such  partnership  a  penalty  of  10  percent  of  the  un- 
derpayment For  purposes  of  the  preceding  sentence,  the 
term  'underpayment9  means  the  excess  of  any  payment  re- 
quired under  this  section  over  the  amount  (if  any)  paid  on 
or  before  the  date  prescribed  therefor. 

"(B)  Accuracy-related  and  fraud  penalties  made  ap- 
plicable.— For  purposes  of  part  II  of  subchapter  A  of  chap- 
ter 68,  any  payment  required  by  subsection  (a)(2)  shall  be 
treated  as  an  underpayment  of  tax. 
"(d)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

"(1)  Partnership  adjustment. — The  term  'partnership  ad- 
justment' means  any  adjustment  in  the  amount  of  any  partner- 
ship item  of  a  large  partnership. 

"(2)  When  adjustment  takes  effect. — A  partnership  ad- 
justment takes  effect — 

"(A)  in  the  case  of  an  adjustment  pursuant  to  the  deci- 
sion of  a  court  in  a  proceeding  brought  under  part  II,  when 
such  decision  becomes  final, 

"(B)  in  the  case  of  an  adjustment  pursuant  to  any  admin- 
istrative adjustment  request  under  section  6251,  when  such 
adjustment  is  allowed  by  the  Secretary,  or 

"(C)  in  any  other  case,  when  such  adjustment  is  made. 
"(3)  Adjusted  year. — The  term  'adjusted  year'  means  the 
partnership  taxable  year  to  which  the  item  being  adjusted  re- 
lates. 

"(4)  Return  due  date. — The  term  'return  due  date'  means, 
with  respect  to  any  taxable  year,  the  date  prescribed  for  filing 
the  partnership  return  for  such  taxable  year  (determined  with- 
out regard  to  extensions). 

"(5)  Adjustments  involving  changes  in  character. — 
Under  regulations,  appropriate  adjustments  in  the  application 
of  this  section  shall  be  made  for  purposes  of  taking  into  account 
partnership  adjustments  which  involve  a  change  in  the  charac- 
ter of  any  item  of  income,  gain,  loss,  or  deduction. 
"(e)  Payments  Nondeductible. — No  deduction  shall  be  allowed 
under  subtitle  A  for  any  payment  required  to  be  made  by  a  large 
partnership  under  this  section. 

"PART  II— PARTNERSHIP  LEVEL  ADJUSTMENTS 


"Subpart  A. 
"Subpart  B. 


Adjustments  by  Secretary. 

Claims  for  adjustments  by  partnership. 
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"Subpart  A — Adjustments  by  Secretary 

"Sec.  62Jf5.  Secretarial  authority. 

"Sec.  6246.  Restrictions  on  partnership  adjustments. 

"Sec.  62^7.  Judicial  review  of  partnership  adjustment. 

"Sec.  6248.  Period  of  limitations  for  making  adjustments. 

"SEC.  6245.  SECRETARIAL  AUTHORITY. 

"(a)  General  Rule. — The  Secretary  is  authorized  and  directed  to 
make  adjustments  at  the  partnership  level  in  any  partnership  item 
to  the  extent  necessary  to  have  such  item  be  treated  in  the  manner 
required. 

"(b)  Notice  of  Partnership  Adjustment. — 

"(1)  In  general. — If  the  Secretary  determines  that  a  partner- 
ship adjustment  is  required,  the  Secretary  is  authorized  to  send 
notice  of  such  adjustment  to  the  partnership  by  certified  mail 
or  registered  mail.  Such  notice  shall  be  sufficient  if  mailed  to 
the  partnership  at  its  last  known  address  even  if  the  partner- 
ship has  terminated  its  existence. 

"(2)  Further  notices  restricted. — If  the  Secretary  mails  a 
notice  of  a  partnership  adjustment  to  any  partnership  for  any 
partnership  taxable  year  and  the  partnership  files  a  petition 
under  section  6247  with  respect  to  such  notice,  in  the  absence  of 
a  showing  of  fraud,  malfeasance,  or  misrepresentation  of  a  ma- 
terial fact,  the  Secretary  shall  not  mail  another  such  notice  to 
such  partnership  with  respect  to  such  taxable  year. 

"(3)  Authority  to  rescind  notice  with  partnership  con- 
sent.— The  Secretary  may,  with  the  consent  of  the  partnership, 
rescind  any  notice  of  a  partnership  adjustment  mailed  to  such 
partnership.  Any  notice  so  rescinded  shall  not  be  treated  as  a 
notice  of  a  partnership  adjustment,  for  purposes  of  this  section, 
section  6246,  and  section  6247,  and  the  taxpayer  shall  have  no 
right  to  bring  a  proceeding  under  section  6247  with  respect  to 
such  notice.  Nothing  in  this  subsection  shall  affect  any  suspen- 
sion of  the  running  of  any  period  of  limitations  during  any 
period  during  which  the  rescinded  notice  was  outstanding. 
"SEC.  6246.  RESTRICTIONS  ON  PARTNERSHIP  ADJUSTMENTS. 

"(a)  General  Rule. — Except  as  otherwise  provided  in  this  chap- 
ter, no  adjustment  to  any  partnership  item  may  be  made  (and  no 
levy  or  proceeding  in  any  court  for  the  collection  of  any  amount  re- 
sulting from  such  adjustment  may  be  made,  begun  or  prosecuted) 
before — 

"(1)  the  close  of  the  90th  day  after  the  day  on  which  a  notice 
of  a  partnership  adjustment  was  mailed  to  the  partnership,  and 
"(2)  if  a  petition  is  filed  under  section  6247  with  respect  to 
such  notice,  the  decision  of  the  court  has  become  final. 
"(b)  Premature  Action  May  Be  Enjoined.— Notwithstanding 
section  7421(a),  any  action  which  violates  subsection  (a)  may  be  en- 
joined in  the  proper  court,  including  the  Tax  Court.  The  Tax  Court 
shall  have  no  jurisdiction  to  enjoin  any  action  under  this  subsection 
unless  a  timely  petition  has  been  filed  under  section  6247  and  then 
only  in  respect  of  the  adjustments  that  are  the  subject  of  such  peti- 
tion. 

"(c)  Exceptions  to  Restrictions  on  Adjustments. — 
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"(1)  Adjustments  arising  out  of  math  or  clerical 

ERRORS. — 

"(A)  In  general. — If  the  partnership  is  notified  that,  on 
account  of  a  mathematical  or  clerical  error  appearing  on 
the  partnership  return,  an  adjustment  to  a  partnership 
item  is  required,  rules  similar  to  the  rules  of  paragraphs  (1) 
and  (2)  of  section  6213(b)  shall  apply  to  such  adjustment. 

"(B)  Special  rule. — If  a  large  partnership  is  a  partner 
in  another  large  partnership,  any  adjustment  on  account  of 
such  partnerships  failure  to  comply  with  the  requirements 
of  section  6241(a)  with  respect  to  its  interest  in  such  other 
partnership  shall  be  treated  as  an  adjustment  referred  to  in 
subparagraph  (A),  except  that  paragraph  (2)  of  section 
6213(b)  shall  not  apply  to  such  adjustment. 
"(2)  Partnership  may  waive  restrictions. —The  partner- 
ship shall  at  any  time  (whether  or  not  a  notice  of  partnership 
adjustment  has  been  issued)  have  the  right,  by  a  signed  notice 
in  writing  filed  with  the  Secretary,  to  waive  the  restrictions  pro- 
vided in  subsection  (a)  on  the  making  of  any  partnership  ad- 
justment. 

"(d)  Limit  Where  No  Proceeding  Begun. — If  no  proceeding 
under  section  6247  is  begun  with  respect  to  any  notice  of  a  partner- 
ship adjustment  during  the  90-day  period  described  in  subsection 
(a),  the  amount  for  which  the  partnership  is  liable  under  section 
6242  (and  any  increase  in  any  partners  liability  for  tax  under  chap- 
ter 1  by  reason  of  any  adjustment  under  section  6242(a))  shall  not 
exceed  the  amount  determined  in  accordance  with  such  notice. 

"SEC.  6247.  JUDICIAL  REVIEW  OF  PARTNERSHIP  ADJUSTMENT. 

"(a)  General  Rule. — Within  90  days  after  the  date  on  which  a 
notice  of  a  partnership  adjustment  is  mailed  to  the  partnership 
with  respect  to  any  partnership  taxable  year,  the  partnership  may 
file  a  petition  for  a  readjustment  of  the  partnership  items  for  such 
taxable  year  with — 

"(1)  the  Tax  Court, 

"(2)  the  district  court  of  the  United  States  for  the  district  in 
which  the  partnerships  principal  place  of  business  is  located, 
or 

"(3)  the  Claims  Court. 
"(b)  Jurisdictional  Requirement  for  Bringing  Action  in  Dis- 
trict Court  or  Claims  Court. — 

"(1)  In  general. — A  readjustment  petition  under  this  section 
may  be  filed  in  a  district  court  of  the  United  States  or  the 
Claims  Court  only  if  the  partnership  filing  the  petition  deposits 
with  the  Secretary,  on  or  before  the  date  the  petition  is  filed, 
the  amount  for  which  the  partnership  would  be  liable  under 
section  6242(b)  (as  of  the  date  of  the  filing  of  the  petition)  if  the 
partnership  items  were  adjusted  as  provided  by  the  notice  of 
partnership  adjustment.  The  court  may  by  order  provide  that 
the  jurisdictional  requirements  of  this  paragraph  are  satisfied 
where  there  has  been  a  good  faith  attempt  to  satisfy  such  re- 
quirement and  any  shortfall  of  the  amount  required  to  be  de- 
posited is  timely  corrected. 
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"(2)  Interest  payable. — Any  amount  deposited  under  para- 
graph (1),  while  deposited,  shall  not  be  treated  as  a  payment  of 
tax  for  purposes  of  this  title  (other  than  chapter  67). 

"(c)  Scope  of  Judicial  Review.— A  court  with  which  a  petition 
is  filed  in  accordance  with  this  section  shall  have  jurisdiction  to  de- 
termine all  partnership  items  of  the  partnership  for  the  partnership 
taxable  year  to  which  the  notice  of  partnership  adjustment  relates 
and  the  proper  allocation  of  such  items  among  the  partners  (and  the 
applicability  of  any  penalty,  addition  to  tax,  or  additional  amount 
for  which  the  partnership  may  be  liable  under  section  6242(b)). 

"(d)  Determination  of  Court  Reviewable. — Any  determination 
by  a  court  under  this  section  shall  have  the  force  and  effect  of  a 
decision  of  the  Tax  Court  or  a  final  judgment  or  decree  of  the  dis- 
trict court  or  the  Claims  Court,  as  the  case  may  be,  and  shall  be 
reviewable  as  such.  The  date  of  any  such  determination  shall  be 
treated  as  being  the  date  of  the  court's  order  entering  the  decision. 

"(e)  Effect  of  Decision  Dismissing  Action.— If  an  action 
brought  under  this  section  is  dismissed  other  than  by  reason  of  a 
rescission  under  section  6245(b)(3),  the  decision  of  the  court  dismiss- 
ing the  action  shall  be  considered  as  its  decision  that  the  notice  of 
partnership  adjustment  is  correct,  and  an  appropriate  order  shall  be 
entered  in  the  records  of  the  court. 

"SEC.  6248.  PERIOD  OF  LIMITATIONS  FOR  MAKING  ADJUSTMENTS. 

"(a)  General  Rule. — Except  as  otherwise  provided  in  this  sec- 
tion, no  adjustment  under  this  subpart  to  any  partnership  item  for 
any  partnership  taxable  year  may  be  made  after  the  date  which  is  3 
years  after  the  later  of— 

"(1)  the  date  on  which  the  partnership  return  for  such  tax- 
able year  was  filed,  or 

"(2)  the  last  day  for  filing  such  return  for  such  year  (deter- 
mined without  regard  to  extensions). 
"(b)  Extension  by  Agreement. — The  period  described  in  subsec- 
tion (a)  (including  an  extension  period  under  this  subsection)  may  be 
extended  by  an  agreement  entered  into  by  the  Secretary  and  the 
partnership  before  the  expiration  of  such  period. 
"(c)  Special  Rule  in  Case  of  Fraud,  Etc. — 

"(1)  False  return. — In  the  case  of  a  false  or  fraudulent  part- 
nership return  with  intent  to  evade  tax,  the  adjustment  may  be 
made  at  any  time. 

"(2)  Substantial  omission  of  income.— If  any  partnership 
omits  from  gross  income  an  amount  properly  includible  therein 
which  is  in  excess  of  25  percent  of  the  amount  of  gross  income 
stated  in  its  return,  subsection  (a)  shall  be  applied  by  substitut- 
ing (6  years '  for  '3  years  \ 

"(3)  No  return. — In  the  case  of  a  failure  by  a  partnership  to 
file  a  return  for  any  taxable  year,  the  adjustment  may  be  made 
at  any  time. 

"(4)  Return  filed  by  secretary.— For  purposes  of  this  sec- 
tion, a  return  executed  by  the  Secretary  under  subsection  (b)  of 
section  6020  on  behalf  of  the  partnership  shall  not  be  treated  as 
a  return  of  the  partnership. 
"(d)  Suspension  When  Secretary  Mails  Notice  of  Adjust- 
ment.— If  notice  of  a  partnership  adjustment  with  respect  to  any 
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taxable  year  is  mailed  to  the  partnership,  the  running  of  the  period 
specified  in  subsection  (a)  (as  modified  by  the  other  provisions  of 
this  section)  shall  be  suspended — 

"(1)  for  the  period  during  which  an  action  may  be  brought 
under  section  6247  (and,  if  a  petition  is  filed  under  section  6247 
with  respect  to  such  notice,  until  the  decision  of  the  court  be- 
comes final),  and 

"(2)  for  1  year  thereafter. 

"Subpart  B — Claims  for  Adjustments  by  Partnership 

"Sec.  6251.  Administrative  adjustment  requests. 
"Sec.  6252.  Judicial  review  where  administrative  adjustment  request 
is  not  allowed  in  full. 

"SEC.  6251.  ADMINISTRATIVE  ADJUSTMENT  REQUESTS. 

"(a)  General  Rule. — A  partnership  may  file  a  request  for  an  ad- 
ministrative adjustment  of  partnership  items  for  any  partnership 
taxable  year  at  any  time  which  is — 

(1)  within  3  years  after  the  later  of— 

"(A)  the  date  on  which  the  partnership  return  for  such 
year  is  filed,  or 

"(B)  the  last  day  for  filing  the  partnership  return  for 
such  year  (determined  without  regard  to  extensions),  and 
"(2)  before  the  mailing  to  the  partnership  of  a  notice  of  a 
partnership  adjustment  with  respect  to  such  taxable  year. 
"(b)  Secretarial  Action. — If  a  partnership  files  an  administra- 
tive adjustment  request  under  subsection  (a),  the  Secretary  may 
allow  any  part  of  the  requested  adjustments. 

"(c)  Special  Rule  in  Case  of  Extension  Under  Section  6248. — 
If  the  period  described  in  section  6248(a)  is  extended  pursuant  to  an 
agreement  under  section  6248(b),  the  period  prescribed  by  subsection 
(a)(1)  shall  not  expire  before  the  date  6  months  after  the  expiration 
of  the  extension  under  section  6248(b). 

"SEC.  6252.  JUDICIAL  REVIEW  WHERE  ADMINISTRATIVE  ADJUSTMENT  RE- 
QUEST IS  NOT  ALLOWED  IN  FULL. 

"(a)  In  General. — If  any  part  of  an  administrative  adjustment 
request  filed  under  section  6251  is  not  allowed  by  the  Secretary,  the 
partnership  may  file  a  petition  for  an  adjustment  with  respect  to 
the  partnership  items  to  which  such  part  of  the  request  relates 
with — 

"(1)  the  Tax  Court, 

(2)  the  district  court  of  the  United  States  for  the  district  in 
which  the  principal  place  of  business  of  the  partnership  is  lo- 
cated, or 

"(3)  the  Claims  Court. 
"(b)  Period  for  Filing  Petition.— A  petition  may  be  filed  under 
subsection  (a)  with  respect  to  partnership  items  for  a  partnership 
taxable  year  only — 

"(1)  after  the  expiration  of  6  months  from  the  date  of  filing  of 
the  request  under  section  6251,  and 

"(2)  before  the  date  which  is  2  years  after  the  date  of  such 
request. 
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The  2-year  period  set  forth  in  paragraph  (2)  shall  be  extended  for 
such  period  as  may  be  agreed  upon  in  writing  by  the  partnership 
and  the  Secretary. 

"(c)  Coordination  With  Subpart  A. — 

"(1)  Notice  of  partnership  adjustment  before  filing  of 
petition. — No  petition  may  be  filed  under  this  section  after  the 
Secretary  mails  to  the  partnership  a  notice  of  a  partnership  ad- 
justment for  the  partnership  taxable  year  to  which  the  request 
under  section  6251  relates. 

"(2)  Notice  of  partnership  adjustment  after  filing  but 
before  hearing  of  petition— If  the  Secretary  mails  to  the 
partnership  a  notice  of  a  partnership  adjustment  for  the  part- 
nership taxable  year  to  which  the  request  under  section  6251  re- 
lates after  the  filing  of  a  petition  under  this  subsection  but 
before  the  hearing  of  such  petition,  such  petition  shall  be  treat- 
ed as  an  action  brought  under  section  6247  with  respect  to  such 
notice,  except  that  subsection  (b)  of  section  6247  shall  not  apply. 

"(3)  Notice  must  be  before  expiration  of  statute  of  limi- 
tations.— A  notice  of  a  partnership  adjustment  for  the  partner- 
ship taxable  year  shall  be  taken  into  account  under  paragraphs 
(1)  and  (2)  only  if  such  notice  is  mailed  before  the  expiration  of 
the  period  prescribed  by  section  6248  for  making  adjustments  to 
partnership  items  for  such  taxable  year. 
"(d)  Scope  of  Judicial  Review. — Except  in  the  case  described  in 
paragraph  (2)  of  subsection  (c),  a  court  with  which  a  petition  is  filed 
in  accordance  with  this  section  shall  have  jurisdiction  to  determine 
only  those  partnership  items  to  which  the  part  of  the  request  under 
section  6251  not  allowed  by  the  Secretary  relates  and  those  items 
with  respect  to  which  the  Secretary  asserts  adjustments  as  offsets  to 
the  adjustments  requested  by  the  partnership. 

"(e)  Determination  of  Court  Reviewable. — Any  determination 
by  a  court  under  this  subsection  shall  have  the  force  and  effect  of  a 
decision  of  the  Tax  Court  or  a  final  judgment  or  decree  of  the  dis- 
trict court  or  the  Claims  Court,  as  the  case  may  be,  and  shall  be 
reviewable  as  such.  The  date  of  any  such  determination  shall  be 
treated  as  being  the  date  of  the  court's  order  entering  the  decision. 

"PART  III— DEFINITIONS  AND  SPECIAL  RULES. 

"Sec.  6255.  Definitions  and  special  rules. 
"SEC.  6255.  DEFINITIONS  AND  SPECIAL  RULES. 

"(a)  Definitions. — For  purposes  of  this  subchapter— 

"(1)  Large  partnership. — The  term  'large  partnership'  has 
the  meaning  given  to  such  term  by  section  775  without  regard  to 
section  776(a). 

"(2)  Partnership  item. — The  term  'partnership  item'  has  the 
meaning  given  to  such  term  by  section  6231(a)(3). 
"(b)  Partners  Bound  by  Actions  of  Partnership,  Etc. — 

"(1)  Designation  of  partner. — Each  large  partnership  shall 
designate  (in  the  manner  prescribed  by  the  Secretary)  a  partner 
(or  other  person)  who  shall  have  the  sole  authority  to  act  on 
behalf  of  such  partnership  under  this  subchapter.  In  any  case 
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in  which  such  a  designation  is  not  in  effect,  the  Secretary  may 
select  any  partner  as  the  partner  with  such  authority. 

"(2)  Binding  effect. — A  large  partnership  and  all  partners 
of  such  partnership  shall  be  bound — 

"(A)  by  actions  taken  under  this  subchapter  by  the  part- 
nership, and 

"(B)  by  any  decision  in  a  proceeding  brought  under  this 
subchapter. 

"(c)  Partnerships  Having  Principal  Place  of  Business  Out- 
side the  United  States.— For  purposes  of  sections  6247  and  6252, 
a  principal  place  of  business  located  outside  the  United  States  shall 
be  treated  as  located  in  the  District  of  Columbia. 

"(d)  Treatment  Where  Partnership  Ceases  To  Exist. — If  a 
partnership  ceases  to  exist  before  a  partnership  adjustment  under 
this  subchapter  takes  effect,  such  adjustment  shall  be  taken  into  ac- 
count by  the  former  partners  of  such  partnership  under  regulations 
prescribed  by  the  Secretary. 

"(e)  Date  Decision  Becomes  Final. — For  purposes  of  this  sub- 
chapter, the  principles  of  section  7481(a)  shall  be  applied  in  deter- 
mining the  date  on  which  a  decision  of  a  district  court  or  the 
Claims  Court  becomes  final. 

"(f)  Partnerships  in  Cases  Under  Title  11  of  the  United 
States  Code. — The  running  of  any  period  of  limitations  provided 
in  this  subchapter  on  making  a  partnership  adjustment  (or  provided 
by  section  6501  or  6502  on  the  assessment  or  collection  of  any 
amount  required  to  be  paid  under  section  6242)  shall,  in  a  case 
under  title  11  of  the  United  States  Code,  be  suspended  during  the 
period  during  which  the  Secretary  is  prohibited  by  reason  of  such 
case  from  making  the  adjustment  (or  assessment  or  collection)  and — 
"(1)  for  adjustment  or  assessment,  60  days  thereafter,  and 
"(2)  for  collection,  6  months  thereafter. 
"(g)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  the  provisions  of  this  subchapter, 
including  regulations— 

"(1)  to  prevent  abuse  through  manipulation  of  the  provisions 
of  this  subchapter,  and 

"(2)  providing  that  this  subchapter  shall  not  apply  to  any 
case  described  in  section  6231(c)(1)  (or  the  regulations  prescribed 
thereunder)  where  the  application  of  this  subchapter  to  such  a 
case  would  interfere  with  the  effective  and  efficient  enforcement 
of  this  title. 

.  In  any  case  to  which  this  subchapter  does  not  apply  by  reason  of 
paragraph  (2),  rules  similar  to  the  rules  of  sections  6229(f)  and 
6255(f)  shall  apply. " 

(b)  Clerical  Amendment. — The  table  of  subchapters  for  chapter 
68  is  amended  by  adding  at  the  end  thereof  the  following  new  item: 
"Subchapter  D.  Treatment  of  large  partnerships.  " 

SEC.  4303.  DUE  DATE  FOR  FURNISHING  INFORMATION  TO  PARTNERS  OF 
LARGE  PARTNERSHIPS. 

(a)  General  Rule. — Subsection  (b)  of  section  6031  (relating  to 
copies  to  partners)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  sentence:  "In  the  case  of  a  large  partnership  (as  defined 
in  sections  775  and  776(a)),  such  information  shall  be  furnished  on 
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or  before  the  first  March  15  following  the  close  of  such  taxable 
year. " 

(b)  Treatment  as  Information  Return. — Section  6724  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 

"(e)  Special  Rule  for  Certain  Partnership  Returns. — If  any 
partnership  return  under  section  6031(a)  is  required  under  section 
6011(e)  to  be  filed  on  magnetic  media  or  in  other  machine-readable 
form,  for  purposes  of  this  part,  each  schedule  required  to  be  includ- 
ed with  such  return  with  respect  to  each  partner  shall  be  treated  as 
a  separate  information  return. " 

SEC.  4304.  RETURNS  MA  Y  BE  REQUIRED  ON  MAGNETIC  MEDIA. 

Paragraph  (2)  of  section  6011(e)  (relating  to  returns  on  magnetic 
media)  is  amended  by  adding  at  the  end  thereof  the  following  new 
sentence:  "The  preceding  sentence  shall  not  apply  in  the  case  of  the 
partnership  return  of  a  large  partnership  (as  defined  in  sections  775 
and  776(a))  or  any  other  partnership  with  250  or  more  partners. " 

SEC.  4305.  EFFECTIVE  DATE. 

(a)  General  Rule. — Except  as  provided  in  subsection  (b),  the 
amendments  made  by  this  part  shall  apply  to  partnership  taxable 
years  ending  on  or  after  December  31,  1992. 

(b)  Special  Rule  for  Section  4304.— In  the  case  of  a  partnership 
which  is  not  a  large  partnership  (as  defined  in  sections  775  and 
776(a)  of  the  Internal  Revenue  Code  of  1986,  as  added  by  this  part), 
the  amendment  made  by  section  4304  shall  only  apply  to  partner- 
ship taxable  years  ending  on  or  after  December  31,  1998. 

PART II— PROVISIONS  RELATED  TO  TEFRA 
PARTNERSHIP  PROCEEDINGS 

SEC.  4311.  TREATMENT  OF  PARTNERSHIP  ITEMS  IN  DEFICIENCY  PROCEED- 
INGS. 

(a)  In  General. — Subchapter  C  of  chapter  63  is  amended  by 
adding  at  the  end  thereof  the  following  new  section: 

"SEC.  6234.  DECLARATORY  JUDGMENT  RELATING  TO  TREATMENT  OF  ITEMS 
OTHER  THAN  PARTNERSHIP  ITEMS  WITH  RESPECT  TO  AN 
OVERSHELTERED  RETURN. 

"(a)  General  Rule. — If— 

"(1)  a  taxpayer  files  an  oversheltered  return  for  a  taxable 
year, 

"(2)  the  Secretary  makes  a  determination  with  respect  to  the 
treatment  of  items  (other  than  partnership  items)  of  such  tax- 
payer for  such  taxable  year,  and 

"(3)  the  adjustments  resulting  from  such  determination  do 
not  give  rise  to  a  deficiency  (as  defined  in  section  6211)  but 
would  give  rise  to  a  deficiency  if  there  were  no  net  loss  from 
partnership  items, 
the  Secretary  is  authorized  to  send  a  notice  of  adjustment  reflecting 
such  determination  to  the  taxpayer  by  certified  or  registered  mail. 
"(b)  Oversheltered  Return. — For  purposes  of  this  section,  the 
1  term  'oversheltered  return '  means  an  income  tax  return  which — 
"(1)  shows  no  taxable  income  for  the  taxable  year,  and 
"(2)  shows  a  net  loss  from  partnership  items. 
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"(c)  Judicial  Review  in  the  Tax  Court. — Within  90  days,  or  150 
days  if  the  notice  is  addressed  to  a  person  outside  the  United  States, 
after  the  day  on  which  the  notice  of  adjustment  authorized  in  sub- 
section (a)  is  mailed  to  the  taxpayer,  the  taxpayer  may  file  a  petition 
with  the  Tax  Court  for  redetermination  of  the  adjustments.  Upon 
the  filing  of  such  a  petition,  the  Tax  Court  shall  have  jurisdiction 
to  make  a  declaration  with  respect  to  all  items  (other  than  partner- 
ship items  and  affected  items  which  require  partner  level  determi- 
nations as  described  in  section  62S0(a)(2)(A)(i))  for  the  taxable  year 
to  which  the  notice  of  adjustment  relates,  in  accordance  with  the 
principles  of  section  6214(a).  Any  such  declaration  shall  have  the 
force  and  effect  of  a  decision  of  the  Tax  Court  and  shall  be  reviewa- 
ble as  such. 

"(d)  Failure  To  File  Petition. — 

"(1)  In  general. — Except  as  provided  in  paragraph  (2),  if  the 
taxpayer  does  not  file  a  petition  with  the  Tax  Court  within  the 
time  prescribed  in  subsection  (c),  the  determination  of  the  Secre- 
tary set  forth  in  the  notice  of  adjustment  that  was  mailed  to 
the  taxpayer  shall  be  deemed  to  be  correct. 

"(2)  Exception. — Paragraph  (1)  shall  not  apply  after  the  date 
that  the  taxpayer — 

"(A)  files  a  petition  with  the  Tax  Court  within  the  time 
prescribed  in  subsection  (c)  with  respect  to  a  subsequent 
notice  of  adjustment  relating  to  the  same  taxable  year,  or 
"(B)  files  a  claim  for  refund  of  an  overpayment  of  tax 
under  section  6511  for  the  taxable  year  involved. 
If  a  claim  for  refund  is  filed  by  the  taxpayer,  then  solely  for 
purposes  of  determining  (for  the  taxable  year  involved)  the 
amount  of  any  computational  adjustment  in  connection  with  a 
partnership  proceeding  under  this  subchapter  (other  than  under 
this  section)  or  the  amount  of  any  deficiency  attributable  to  af- 
fected items  in  a  proceeding  under  section  6230(a)(2),  the  items 
that  are  the  subject  of  the  notice  of  adjustment  shall  be  pre- 
sumed to  have  been  correctly  reported  on  the  taxpayers  return 
during  the  pendency  of  the  refund  claim  (and,  if  within  the 
time  prescribed  by  section  6532  the  taxpayer  commences  a  civil 
action  for  refund  under  section  7422,  until  the  decision  in  the 
refund  action  becomes  final). 
"(e)  Limitations  Period. — 

"(1)  In  general. — Any  notice  to  a  taxpayer  under  subsection 
(a)  shall  be  mailed  before  the  expiration  of  the  period  prescribed 
by  section  6501  (relating  to  the  period  of  limitations  on  assess- 
ment). 

"(2)  Suspension  when  secretary  mails  notice  of  adjust- 
ment.— If  the  Secretary  mails  a  notice  of  adjustment  to  the  tax- 
payer for  a  taxable  year,  the  period  of  limitations  on  the 
making  of  assessments  shall  be  suspended  for  the  period  during 
which  the  Secretary  is  prohibited  from  making  the  assessment 
(and,  in  any  event,  if  a  proceeding  in  respect  of  the  notice  of  ad- 
justment is  placed  on  the  docket  of  the  Tax  Court,  until  the  de- 
cision of  the  Tax  Court  becomes  final),  and  for  60  days  thereaf- 
ter. 
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"(3)  Restrictions  on  assessment.— Except  as  otherwise  pro- 
vided in  section  6851,  6852,  or  6861,  no  assessment  of  a  deficien- 
cy with  respect  to  any  tax  imposed  by  subtitle  A  attributable  to 
any  item  (other  than  a  partnership  item  or  any  item  affected  by 
a  partnership  item)  shall  be  made — 

(A)  until  the  expiration  of  the  applicable  90-day  or  150- 
day  period  set  forth  in  subsection  (c)  for  filing  a  petition 
with  the  Tax  Court,  or 

"(B)  if  a  petition  has  been  filed  with  the  Tax  Court,  until 
the  decision  of  the  Tax  Court  has  become  final. 
"(f)  Further  Notices  of  Adjustment  Restricted.— If  the  Secre- 
tary mails  a  notice  of  adjustment  to  the  taxpayer  for  a  taxable  year 
and  the  taxpayer  files  a  petition  with  the  Tax  Court  within  the  time 
prescribed  in  subsection  (c),  the  Secretary  may  not  mail  another  such 
notice  to  the  taxpayer  with  respect  to  the  same  taxable  year  in  the 
absence  of  a  showing  of  fraud,  malfeasance,  or  misrepresentation  of 
a  material  fact. 

"(g)  Coordination  With  Other  Proceedings  Under  This  Sub- 
chapter.— 

"(1)  In  general, — The  treatment  of  any  item  that  has  been 
determined  pursuant  to  subsection  (c)  or  (d)  shall  be  taken  into 
account  in  determining  the  amount  of  any  computational  ad- 
justment that  is  made  in  connection  with  a  partnership  pro- 
ceeding under  this  subchapter  (other  than  under  this  section), 
or  the  amount  of  any  deficiency  attributable  to  affected  items  in 
a  proceeding  under  section  6230(a)(2),  for  the  taxable  year  in- 
volved. Notwithstanding  any  other  law  or  rule  of  law  pertain- 
ing to  the  period  of  limitations  on  the  making  of  assessments, 
for  purposes  of  the  preceding  sentence,  any  adjustment  made  in 
accordance  with  this  section  shall  be  taken  into  account  regard- 
less of  whether  any  assessment  has  been  made  with  respect  to 
such  adjustment. 

"(2)  Special  rule  in  case  of  computational  adjustment. — 
In  the  case  of  a  computational  adjustment  that  is  made  in  con- 
nection with  a  partnership  proceeding  under  this  subchapter 
(other  than  under  this  section),  the  provisions  of  paragraph  (1) 
shall  apply  only  if  the  computational  adjustment  is  made 
within  the  period  prescribed  by  section  6229  for  assessing  any 
tax  under  subtitle  A  which  is  attributable  to  any  partnership 
item  or  affected  item  for  the  taxable  year  involved. 
"(3)  Conversion  to  deficiency  proceeding.— If— 

"(A)  after  the  notice  referred  to  in  subsection  (a)  is  mailed 
to  a  taxpayer  for  a  taxable  year  but  before  the  expiration  of 
the  period  for  filing  a  petition  with  the  Tax  Court  under 
subsection  (c)  (or,  if  a  petition  is  filed  with  the  Tax  Court, 
before  the  Tax  Court  makes  a  declaration  for  that  taxable 
year),  the  treatment  of  any  partnership  item  for  the  taxable 
year  is  finally  determined,  or  any  such  item  ceases  to  be  a 
partnership  item  pursuant  to  section  6231(b),  and 

"(B)  as  a  result  of  that  final  determination  or  cessation, 
a  deficiency  can  be  determined  with  respect  to  the  items 
that  are  the  subject  of  the  notice  of  adjustment, 
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the  notice  of  adjustment  shall  he  treated  as  a  notice  of  deficien-  I 
cy  under  section  6212  and  any  petition  filed  in  respect  of  the 
notice  shall  be  treated  as  an  action  brought  under  section  6213. 

"(4)  Finally  determined.— For  purposes  of  this  subsection, 
the  treatment  of  partnership  items  shall  be  treated  as  finally  J 
determined  if— 

"(A)  the  Secretary  enters  into  a  settlement  agreement 
(within  the  meaning  of  section  6224)  with  the  taxpayer  re- 
garding such  items, 

"(B)  a  notice  of  final  partnership  administrative  adjust-  \ 
ment  has  been  issued  and — 

"(i)  no  petition  has  been  filed  under  section  6226  and 
the  time  for  doing  so  has  expired,  or 

"(ii)  a  petition  has  been  filed  under  section  6226  and 
the  decision  of  the  court  has  become  final,  or 
"(C)  the  period  within  which  any  tax  attributable  to  such 
items  may  be  assessed  against  the  taxpayer  has  expired. 
"(h)  Special  Rules  if  Secretary  Incorrectly  Determines  Ap- 
plicable Procedure.— 

"(1)  Special  rule  if  secretary  erroneously  mails  notice 
of  adjustment. — If  the  Secretary  erroneously  determines  that 
subchapter  B  does  not  apply  to  a  taxable  year  of  a  taxpayer  and 
consistent  with  that  determination  timely  mails  a  notice  of  ad-  I 
justment  to  the  taxpayer  pursuant  to  subsection  (a)  of  this  sec-  i 
tion,  the  notice  of  adjustment  shall  be  treated  as  a  notice  of  de- 
ficiency under  section  6212  and  any  petition  that  is  filed  in  re- 
spect of  the  notice  shall  be  treated  as  an  action  brought  under 
section  6213. 

"(2)  Special  rule  if  secretary  erroneously  mails  notice 
of  deficiency. — If  the  Secretary  erroneously  determines  that 
subchapter  B  applies  to  a  taxable  year  of  a  taxpayer  and  con- 
sistent with  that  determination  timely  mails  a  notice  of  deft-  ! 
ciency  to  the  taxpayer  pursuant  to  section  6212,  the  notice  of  de- 
ficiency shall  be  treated  as  a  notice  of  adjustment  under  subsec-  > 
tion  (a)  and  any  petition  that  is  filed  in  respect  of  the  notice 
shall  be  treated  as  an  action  brought  under  subsection  (c). " 

(b)  Treatment  of  Partnership  Items  in  Deficiency  Proceed-  j r 
ings. — Section  6211  (defining  deficiency)  is  amended  by  adding  at  ! 
the  end  thereof  the  following  new  subsection: 

"(c)  Coordination  With  Subchapter  C. — In  determining  the 
amount  of  any  deficiency  for  purposes  of  this  subchapter,  adjust- 
ments to  partnership  items  shall  be  made  only  as  provided  in  sub- 
chapter C. " 

(c)  Clerical  Amendment. — The  table  of  sections  for  subchapter  C  j 
of  chapter  63  is  amended  by  adding  at  the  end  thereof  the  following  j  j 
new  item: 

"Sec.  6234.  Declaratory  judgment  relating  to  treatment  of  items  other  \ 
than  partnership  items  with  respect  to  an  overshel-  j 
tered  return. ". 

(d)  Effective  Date. — The  amendments  made  by  this  section  < 
shall  apply  to  partnership  taxable  years  ending  after  the  date  of  the 
enactment  of  this  Act. 
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SEC  4312.  PARTNERSHIP  RETURN  TO  BE  DETERMINATIVE  OF  AUDIT  PRO- 
CEDURES TO  BE  FOLLOWED. 

(a)  In  General. — Section  6231  (relating  to  definitions  and  special 
rules)  is  amended  by  adding  at  the  end  thereof  the  following  new 
subsection: 

"(g)  Partnership  Return  To  Be  Determinative  of  Whether 
Subchapter  Applies. — 

"(1)  Determination  that  subchapter  applies.— If  on  the 
basis  of  a  partnership  return  for  a  taxable  year,  the  Secretary 
reasonably  determines  that  this  subchapter  applies  to  such  part- 
nership for  such  year  but  such  determination  is  erroneous,  then 
the  provisions  of  this  subchapter  are  hereby  extended  to  such 
partnership  (and  its  items)  for  such  taxable  year  and  to  part- 
ners of  such  partnership. 

"(2)  Determination  that  subchapter  does  not  apply. — If, 
on  the  basis  of  a  partnership  return  for  a  taxable  year,  the  Sec- 
retary reasonably  determines  that  this  subchapter  does  not 
apply  to  such  partnership  for  such  year  but  such  determination 
is  erroneous,  then  the  provisions  of  this  subchapter  shall  not 
apply  to  such  partnership  (and  its  items)  for  such  taxable  year 
or  to  partners  of  such  partnership." 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  partnership  taxable  years  ending  after  the  date  of  the  en- 
actment of  this  Act. 

SEC  4313.  PROVISIONS  RELATING  TO  STATUTE  OF  LIMITATIONS. 

(a)  Suspension  of  Statute  Where  Untimely  Petition  Filed. — 
Paragraph  (1)  of  section  6229(d)  (relating  to  suspension  where  Secre- 
tary makes  administrative  adjustment)  is  amended  by  striking  all 
that  follows  "section  6226"  and  inserting  the  following:  "(and,  if  a 
petition  is  filed  under  section  6226  with  respect  to  such  administra- 
tive adjustment,  until  the  decision  of  the  court  becomes  final),  and.  " 

(b)  Suspension  of  Statute  During  Bankruptcy  Proceeding. — 
Section  6229  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection: 

"(h)  Suspension  During  Pendency  of  Bankruptcy  Proceed- 
ing.— If  a  petition  is  filed  naming  a  partner  as  a  debtor  in  a  bank- 
ruptcy proceeding  under  title  11  of  the  United  States  Code,  the  run- 
ning of  the  period  of  limitations  provided  in  this  section  with  re- 
spect to  such  partner  shall  be  suspended — 

"(1)  for  the  period  during  which  the  Secretary  is  prohibited  by 
reason  of  such  bankruptcy  proceeding  from  making  an  assess- 
ment, and 

"(2)  for  60  days  thereafter.  " 

(c)  Tax  Matters  Partner  in  Bankruptcy— Section  6229(b)  is 
amended  by  redesignating  paragraph  (2)  as  paragraph  (3)  and  by  in- 
serting after  paragraph  (1)  the  following  new  paragraph: 

"(2)  Special  rule  with  respect  to  debtors  in  title  n 
cases. — Notwithstanding  any  other  law  or  rule  of  law,  if  an 
agreement  is  entered  into  under  paragraph  (1)(B)  and  the  agree- 
ment is  signed  by  a  person  who  would  be  the  tax  matters  part- 
ner but  for  the  fact  that,  at  the  time  that  the  agreement  is  exe- 
cuted, the  person  is  a  debtor  in  a  bankruptcy  proceeding  under 
title  11  of  the  United  States  Code,  such  agreement  shall  be 


154 


binding  on  all  partners  in  the  partnership  unless  the  Secretary 
has  been  notified  of  the  bankruptcy  proceeding  in  accordance 
with  regulations  prescribed  by  the  Secretary.  " 
(d)  Effective  Dates. — 

(1)  Subsections  (a)  and  (b). — The  amendments  made  by  sub- 
sections (a)  and  (b)  shall  apply  to  partnership  taxable  years 
with  respect  to  which  the  period  under  section  6229  of  the  Inter- 
nal Revenue  Code  of  1986  for  assessing  tax  has  not  expired  on 
or  before  the  date  of  the  enactment  of  this  Act. 

(2)  Subsection  (c). — The  amendment  made  by  subsection  (c) 
shall  apply  to  agreements  entered  into  after  the  date  of  the  en- 
actment of  this  Act. 

SEC.  4314.  EXPANSION  OF  SMALL  PARTNERSHIP  EXCEPTION. 

(a)  In  General. — Clause  (i)  of  section  6231(a)(1)(B)  (relating  to  ex- 
ception for  small  partnerships)  is  amended  to  read  as  follows: 

"(i)  In  general. — The  term  'partnership'  shall  not 
include  any  partnership  having  10  or  fewer  partners 
each  of  whom  is  an  individual  (other  than  a  nonresi- 
dent alien),  a  C  corporation,  or  an  estate  of  a  deceased 
partner.  For  purposes  of  the  preceding  sentence,  a  hus- 
band and  wife  (and  their  estates)  shall  be  treated  as  1 
partner. " 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  partnership  taxable  years  ending  after  the  date  of  the  en- 
actment of  this  Act. 

SEC.  4315.  EXCLUSION  OF  PARTIAL  SETTLEMENTS  FROM  1  YEAR  LIMITA- 
TION ON  ASSESSMENT. 

(a)  In  General. — Subsection  (f)  of  section  6229  (relating  to  items 
becoming  nonpar tners hip  items)  is  amended — 

(1)  by  striking  "(f)  Items  Becoming  Nonpartnership 
Items. — If  "  and  inserting  the  following: 

"(f)  Special  Rules.— 

"(1)  Items  becoming  nonpartnership  items.— If  ", 

(2)  by  moving  the  text  of  such  subsection  2  ems  to  the  right, 
and 

(3)  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(2)  Special  rule  for  partial  settlement  agreements.— If 

a  partner  enters  into  a  settlement  agreement  with  the  Secretary 
with  respect  to  the  treatment  of  some  of  the  partnership  items 
in  dispute  for  a  partnership  taxable  year  but  other  partnership 
items  for  such  year  remain  in  dispute,  the  period  of  limitations 
for  assessing  any  tax  attributable  to  the  settled  items  shall  be 
determined  as  if  such  agreement  had  not  been  entered  into. " 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  partnership  taxable  years  ending  after  the  date  of  the  en- 
actment of  this  Act. 

SEC.  4316.  EXTENSION  OF  TIME  FOR  FILING  A  REQUEST  FOR  ADMINISTRA- 
TIVE ADJUSTMENT. 

(a)  In  General. — Section  6227  (relating  to  administrative  adjust- 
ment requests)  is  amended  by  redesignating  subsections  (b)  and  (c)  as 
subsections  (c)  and  (d),  respectively,  and  by  inserting  after  subsection 
(a)  the  following  new  subsection: 
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"(b)  Special  Rule  in  Case  of  Extension  of  Period  of  Limita- 
tions Under  Section  6229. — The  period  prescribed  by  subsection 
(a)(1)  for  filing  of  a  request  for  an  administrative  adjustment  shall 
be  extended — 

"(1)  for  the  period  within  which  an  assessment  may  be  made 
pursuant  to  an  agreement  (or  any  extension  thereof)  under  sec- 
tion 6229(b)  and 

"(2)  for  6  months  thereafter. " 
(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
take  effect  as  if  included  in  the  amendments  made  by  section  402  of 
the  Tax  Equity  and  Fiscal  Responsibility  Act  of  1982. 

SEC.  4317.  AVAILABILITY  OF  INNOCENT  SPOUSE  RELIEF  IN  CONTEXT  OF 
PARTNERSHIP  PROCEEDINGS. 

(a)  In  General. — Subsection  (a)  of  section  6230  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(3)  Special  rule  in  case  of  assertion  by  partner's 
spouse  of  innocent  spouse  relief. — 

"(A)  Notwithstanding  section  6404(b),  if  the  spouse  of  a 
partner  asserts  that  section  6013(e)  applies  with  respect  to  a 
liability  that  is  attributable  to  any  adjustment  to  a  part- 
nership item,  then  such  spouse  may  file  with  the  Secretary 
within  60  days  after  the  notice  and  demand  (or  notice  of 
computational  adjustment)  is  mailed  to  the  spouse  a  re- 
quest for  abatement  of  the  assessment  specified  in  such 
notice.  Upon  receipt  of  such  request,  the  Secretary  shall 
abate  the  assessment.  Any  reassessment  of  the  tax  with  re- 
spect to  which  an  abatement  is  made  under  this  subpara- 
graph shall  be  subject  to  the  deficiency  procedures  pre- 
scribed by  subchapter  B.  The  period  for  making  any  such 
reassessment  shall  not  expire  before  the  expiration  of  60 
days  after  the  date  of  such  abatement. 

"(B)  If  the  spouse  files  a  petition  with  the  Tax  Court  pur- 
suant to  section  6213  with  respect  to  the  request  for  abate- 
ment described  in  subparagraph  (A),  the  Tax  Court  shall 
only  have  jurisdiction  pursuant  to  this  section  to  determine 
whether  the  requirements  of  section  6013(e)  have  been  satis- 
fied. For  purposes  of  such  determination,  the  treatment  of 
partnership  items  under  the  settlement,  the  final  partner- 
ship administrative  adjustment,  or  the  decision  of  the  court 
(whichever  is  appropriate)  that  gave  rise  to  the  liability  in 
question  shall  be  conclusive. 

"(C)  Rules  similar  to  the  rules  contained  in  subpara- 
graphs (B)  and  (C)  of  paragraph  (2)  shall  apply  for  purposes 
of  this  paragraph. " 

(b)  Claims  for  Refund. — Subsection  (c)  of  section  6230  is  amend- 
ed by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(5)  Rules  for  seeking  innocent  spouse  relief. — 

"(A)  In  general. — The  spouse  of  a  partner  may  file  a 
claim  for  refund  on  the  ground  that  the  Secretary  failed  to 
relieve  the  spouse  under  section  6013(e)  from  a  liability  that 
is  attributable  to  an  adjustment  to  a  partnership  item. 

"(B)  Time  for  filing  claim. — Any  claim  under  subpara- 
graph (A)  shall  be  filed  within  6  months  after  the  day  on 
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which  the  Secretary  mails  to  the  spouse  the  notice  and 
demand  (or  notice  of  computational  adjustment)  referred  to 
in  subsection  (a)(3)(A). 

"(C)  Suit  if  claim  not  allowed. — If  the  claim  under 
subparagraph  (B)  is  not  allowed,  the  spouse  may  bring  suit 
with  respect  to  the  claim  within  the  period  specified  in 
paragraph  (3). 

"(D)  Prior  determinations  are  binding. — For  purposes 
of  any  claim  or  suit  under  this  paragraph,  the  treatment  of 
partnership  items  under  the  settlement,  the  final  partner- 
ship administrative  adjustment,  or  the  decision  of  the  court 
(whichever  is  appropriate)  that  gave  rise  to  the  liability  in 
question  shall  be  conclusive. " 

(c)  Technical  Amendments. — 

(1)  Paragraph  (1)  of  section  6230(a)  is  amended  by  striking 
"paragraph  (2)"  and  inserting  "paragraph  (2)  or  (3)". 

(2)  Subsection  (a)  of  section  6503  is  amended  by  striking  "sec- 
tion 6230(a)(2)(A)"  and  inserting  "paragraph  (2)(A)  or  (3)  of  sec- 
tion 6230(a)". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  take  effect  as  if  included  in  the  amendments  made  by  section 
402  of  the  Tax  Equity  and  Fiscal  Responsibility  Act  of  1982. 

SEC.  4318.  DETERMINATION  OF  PENALTIES  AT  PARTNERSHIP  LEVEL. 

(a)  In  General. — Section  6221  (relating  to  tax  treatment  deter- 
mined at  partnership  level)  is  amended  by  striking  "item"  and  in- 
serting "item  (and  the  applicability  of  any  penalty,  addition  to  tax, 
or  additional  amount  which  relates  to  an  adjustment  to  a  partner- 
ship item)". 

(b)  Conforming  Amendments. — 

(1)  Subsection  (f)  of  section  6226  is  amended — 

(A)  by  striking  "relates  and"  and  inserting  "relates,", 
and 

(B)  by  inserting  before  the  period  ",  and  the  applicability 
of  any  penalty,  addition  to  tax,  or  additional  amount 
which  relates  to  an  adjustment  to  a  partnership  item  ". 

(2)  Clause  (i)  of  section  6230(a)(2)(A)  is  amended  to  read  as  fol- 
lows: 

"(i)  affected  items  which  require  partner  level  deter- 
minations (other  than  penalties,  additions  to  tax,  and 
additional  amounts  that  relate  to  adjustments  to  part- 
nership items),  or". 

(3) (A)  Subparagraph  (A)  of  section  6230(a)(3),  as  added  by  sec- 
tion 3317,  is  amended  by  inserting  "(including  any  liability  for 
any  penalty,  addition  to  tax,  or  additional  amount  relating  to 
such  adjustment)"  after  "partnership  item". 

(B)  Subparagraph  (B)  of  such  section  is  amended  by  inserting 
"(and  the  applicability  of  any  penalties,  additions  to  tax,  or  ad- 
ditional amounts)"  after  "partnership  items". 

(C)  Subparagraph  (A)  of  section  6230(c)(5),  as  added  by  section 
3317,  is  amended  by  inserting  before  the  period  "(including  any 
liability  for  any  penalties,  additions  to  tax,  or  additional 
amounts  relating  to  such  adjustment)". 
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(D)  Subparagraph  (D)  of  section  6230(c)(5),  as  added  by  section 
3317,  is  amended  by  inserting  "(and  the  applicability  of  any 
penalties,  additions  to  tax,  or  additional  amounts)"  after  ( 'part- 
nership items". 

(4)  Paragraph  (1)  of  section  6230(c)  is  amended  by  striking 
"or"  at  the  end  of  subparagraph  (A),  by  striking  the  period  at 
the  end  of  subparagraph  (B)  and  inserting  "  or",  and  by  adding 
at  the  end  thereof  the  following  new  subparagraph: 

"(C)  the  Secretary  erroneously  imposed  any  penalty,  addi- 
tion to  tax,  or  additional  amount  which  relates  to  an  ad- 
justment to  a  partnership  item. " 

(5)  So  much  of  subparagraph  (A)  of  section  6230(c)(2)  as  pre- 
cedes "shall  be  filed"  is  amended  to  read  as  follows: 

"(A)  Under  paragraph  (1)  (A)  or  (C).-Any  claim  under 
subparagraph  (A)  or  (C)  of  paragraph  (1)". 

(6)  Paragraph  (4)  of  section  6230(c)  is  amended  by  adding  at 
the  end  thereof  the  following:  "In  addition,  the  determination 
under  the  final  partnership  administrative  adjustment  or  under 
the  decision  of  the  court  (whichever  is  appropriate)  concerning 
the  applicability  of  any  penalty,  addition  to  tax,  or  additional 
amount  which  relates  to  an  adjustment  to  a  partnership  item 
shall  also  be  conclusive. 

Notwithstanding  the  preceding  sentence,  the  partner  shall  be  al- 
lowed to  assert  any  partner  level  defenses  that  may  apply  or  to 
challenge  the  amount  of  the  computational  adjustment. " 
(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  partnership  taxable  years  ending  after  the  date  of  the  en- 
actment of  this  Act. 

SEC.  4319.  PROVISIONS  RELATING  TO  COURT  JURISDICTION,  ETC. 

(a)  Tax  Court  Jurisdiction  To  Enjoin  Premature  Assessments 
of  Deficiencies  Attributable  to  Partnership  Items. — Subsec- 
tion (b)  of  section  6225  is  amended  by  striking  "the  proper  court. " 
and  inserting  "the  proper  court,  including  the  Tax  Court.  The  Tax 
Court  shall  have  no  jurisdiction  to  enjoin  any  action  or  proceeding 
under  this  subsection  unless  a  timely  petition  for  a  readjustment  of 
the  partnership  items  for  the  taxable  year  has  been  filed  and  then 
only  in  respect  of  the  adjustments  that  are  the  subject  of  such  peti- 
tion. " 

(b)  Jurisdiction  To  Consider  Statute  of  Limitations  With  Re- 
spect to  Partners.— Paragraph  (1)  of  section  6226(d)  is  amended 
by  adding  at  the  end  thereof  the  following  new  sentence: 

"Notwithstanding  subparagraph  (B),  any  person  treated  under 
subsection  (c)  as  a  party  to  an  action  shall  be  permitted  to  par- 
ticipate in  such  action  (or  file  a  readjustment  petition  under 
subsection  (b)  or  paragraph  (2)  of  this  subsection)  solely  for  the 
purpose  of  asserting  that  the  period  of  limitations  for  assessing 
any  tax  attributable  to  partnership  items  has  expired  with  re- 
spect to  such  person,  and  the  court  having  jurisdiction  of  such 
action  shall  have  jurisdiction  to  consider  such  assertion.  " 

(c)  Tax  Court  Jurisdiction  To  Determine  Overpayments  At- 
tributable to  Affected  Items. — 

(1)  Paragraph  (6)  of  section  6230(d)  is  amended  by  striking 
"(or  an  affected  item)". 
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(2)  Paragraph  (3)  of  section  6512(b)  is  amended  by  adding  at 
the  end  thereof  the  following  new  sentence: 
"In  the  case  of  a  credit  or  refund  relating  to  an  affected  item 
(within  the  meaning  of  section  6229),  the  preceding  sentence 
shall  be  applied  by  substituting  the  periods  under  sections  6229 
and  6230(d)  for  the  periods  under  section  6511(b)(2),  (c),  and 
(d)." 

(d)  Venue  on  Appeal. — 

(1)  Paragraph  (1)  of  section  7482(b)  is  amended  by  striking 
"or"  at  the  end  of  subparagraph  (D),  by  striking  the  period  at 
the  end  of  subparagraph  (E)  and  inserting  ",  or",  and  by  insert- 
ing after  subparagraph  (E)  the  following  new  subparagraph: 

"(F)  in  the  case  of  a  petition  under  section  6234(c) — 

"(i)  the  legal  residence  of  the  petitioner  if  the  peti- 
tioner is  not  a  corporation,  and 

"(ii)  the  place  or  office  applicable  under  subpara- 
graph (B)  if  the  petitioner  is  a  corporation. " 

(2)  The  last  sentence  of  section  7482(b)  is  amended  by  striking 
"or  6228(a)"  and  inserting  ",  6228(a),  or  6234(c)". 

(e)  Other  Provisions.— 

(1)  Subsection  (c)  of  section  7459  is  amended  by  striking  "or 
section  6228(a)"  and  inserting  ",  6228(a),  or  6234(c)". 

(2)  Subsection  (o)  of  section  6501  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph: 

"(3)  For  declaratory  judgment  relating  to  treatment  of  items 
other  than  partnership  items  with  respect  to  an  oversheltered 
return,  see  section  6234.  " 

(f)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  partnership  taxable  years  ending  after  the  date  of  the  en- 
actment of  this  Act. 

SEC.  4320.  TREA  TMENT  OF  PREMA  TURE  PETITIONS  FILED  BY  NOTICE  PART- 
NERS OR  5-PERCENT  GROUPS. 

(a)  In  General. — Subsection  (b)  of  section  6226  (relating  to  judi- 
cial review  of  final  partnership  administrative  adjustments)  is 
amended  by  redesignating  paragraph  (5)  as  paragraph  (6)  and  by  in- 
serting after  paragraph  (4)  the  following  new  paragraph: 

"(5)  Treatment  of  premature  petitions.— If— 

"(A)  a  petition  for  a  readjustment  of  partnership  items 
for  the  taxable  year  involved  is  filed  by  a  notice  partner  (or 
a  5-percent  group)  during  the  90-day  period  described  in 
subsection  (a),  and 

"(B)  no  action  is  brought  under  paragraph  (1)  during  the 
60-day  period  described  therein  with  respect  to  such  taxable 
year  which  is  not  dismissed, 
such  petition  shall  be  treated  for  purposes  of  paragraph  (1)  as 
filed  on  the  last  day  of  such  60-day  period.  " 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  petitions  filed  after  the  date  of  the  enactment  of  this  Act. 
SEC.  4321.  BONDS  IN  CASE  OF  APPEALS  FROM  TEFRA  PROCEEDING. 

(a)  In  General. — Subsection  (b)  of  section  7485  (relating  to  bonds 
to  stay  assessment  of  collection)  is  amended — 

(1)  by  inserting  "penalties, "  after  "any  interest,  "  and 
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(2)  by  striking  "aggregate  of  such  deficiencies"  and  inserting 
"aggregate  liability  of  the  parties  to  the  action", 
(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
take  effect  as  if  included  in  the  amendments  made  by  section  402  of 
the  Tax  Equity  and  Fiscal  Responsibility  Act  of  1982. 

SEC.  4322.  SUSPENSION  OF  INTEREST  WHERE  DELAY  IN  COMPUTATIONAL 
ADJUSTMENT  RESULTING  FROM  TEFRA  SETTLEMENTS. 

(a)  In  General. — Subsection  (c)  of  section  6601  (relating  to  inter- 
est on  underpayment,  nonpayment,  or  extension  of  time  for  payment, 
of  tax)  is  amended  by  adding  at  the  end  thereof  the  following  new 
sentence:  "In  the  case  of  a  settlement  under  section  6224(c)  which  re- 
sults in  the  conversion  of  partnership  items  to  nonpar  tners  hip  items 
pursuant  to  section  6231(b)(1)(C),  the  preceding  sentence  shall  apply 
to  a  computational  adjustment  resulting  from  such  settlement  in 
the  same  manner  as  if  such  adjustment  were  a  deficiency  and  such 
settlement  were  a  waiver  referred  to  in  the  preceding  sentence. " 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  settlements  entered  into  after  the  date  of  the  enactment  of 
this  Act. 

Subtitle  D — Foreign  Provisions 

PART  I— SIMPLIFICATION  OF  TREATMENT  OF 
PASSIVE  FOREIGN  CORPORATIONS 

SEC  4401.  REPEAL  OF  FOREIGN  PERSONAL  HOLDING  COMPANY  RULES  AND 
FOREIGN  INVESTMENT  COMPANY  RULES. 

(a)  General  Rule. — The  following  provisions  are  hereby  repealed: 

(1)  Part  III  of  subchapter  G  of  chapter  1  (relating  to  foreign 
personal  holding  companies). 

(2)  Section  1246  (relating  to  gain  on  foreign  investment  com- 
pany stock). 

(3)  Section  1247  (relating  to  election  by  foreign  investment 
companies  to  distribute  income  currently). 

(b)  Exemption  of  Foreign  Corporations  From  Accumulated 
Earnings  Tax  and  Personal  Holding  Company  Rules. — 

(1)  Accumulated  earnings  tax. — Subsection  (b)  of  section 
532  (relating  to  exceptions)  is  amended — 

(A)  by  striking  paragraph  (2)  and  inserting  the  following: 
"(2)  a  foreign  corporation,  or", 

(B)  by  striking  ",  or"  at  the  end  of  paragraph  (3)  and  in- 
serting a  period,  and 

(C)  by  striking  paragraph  (4). 

(2)  Personal  holding  company  rules. — Subsection  (c)  of  sec- 
tion 542  (relating  to  exceptions)  is  amended — 

(A)  by  striking  paragraph  (5)  and  inserting  the  following: 
"(5)  a  foreign  corporation, ", 

(B)  by  striking  paragraphs  (7)  and  (10)  and  by  redesignat- 
ing paragraphs  (8)  and  (9)  as  paragraphs  (7)  and  (8),  respec- 
tively, 

(C)  by  inserting  "and"  at  the  end  of  paragraph  (7)  (as  so 
redesignated),  and 
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(D)  by  striking  ";  and"  at  the  end  of  paragraph  (8)  (as  so 
redesignated)  and  inserting  a  period, 
(c)  Treatment  of  Certain  Service  Contracts  Under  Subpart 
F. — 

(1)  Paragraph  (1)  of  section  95b(c)  (defining  foreign  personal 
holding  company  income)  is  amended  by  adding  at  the  end 
thereof  the  following  new  subparagraph: 

"(F)  Personal  service  contracts.— 

"(i)  Amounts  received  under  a  contract  under  which 
the  corporation  is  to  furnish  personal  services,  if  some 
person  other  than  the  corporation  has  the  right  to  des- 
ignate (by  name  or  by  description)  the  individual  who 
is  to  perform  the  services,  or  if  the  individual  who  is  to 
perform  the  services  is  designated  (by  name  or  by  de- 
scription) in  the  contract. 

"(ii)  Amounts  received  from  the  sale  or  other  disposi- 
tion of  such  contract. 
This  subparagraph  shall  apply  with  respect  to  amounts  re- 
ceived for  services  under  a  particular  contract  only  if  at 
some  time  during  the  taxable  year  25  percent  or  more  in 
value  of  the  outstanding  stock  of  the  corporation  is  owned, 
directly  or  indirectly,  by  or  for  the  individual  who  has  per- 
formed, is  to  perform,  or  may  be  designated  (by  name  or  by 
description)  as  the  one  to  perform,  such  services.  For  pur- 
poses of  the  preceding  sentence,  the  attribution  rules  of  sec- 
tion 544  shall  apply,  determined  as  if  any  reference  to  sec- 
tion 543(a)(7)  were  a  reference  to  this  subparagraph. " 

(2)  Clause  (Hi)  of  section  904(d)(2)(A)  is  amended  by  striking 
"and"  at  the  end  of  subclause  (III),  by  striking  the  period  at  the 
end  of  subclause  (IV)  and  inserting  "  and",  and  by  adding  at 
the  end  thereof  the  following  new  subclause: 

"(V)  any  income  described  in  section  954(c)(1)(F)  (relating 
to  personal  service  contracts).  " 

SEC.  4402.  REPLACEMENT  FOR  PASSIVE  FOREIGN  INVESTMENT  COMPANY 
RULES. 

(a)  General  Rule. — Part  VI  of  subchapter  P  of  chapter  1  (relat- 
ing to  treatment  of  certain  passive  foreign  investment  companies)  is 
amended  to  read  as  follows: 

"PART  VI— TREATMENT  OF  PASSIVE  FOREIGN 
CORPORATIONS 


"Subpart  A.  Current  taxation  rules. 

"Subpart  B.  Interest  on  holdings  to  which  subpart  A  does  not  apply. 
"Subpart  C.  General  provisions. 

"Subpart  A — Current  Taxation  Rules 

"Sec.  1291.  Stock  in  certain  passive  foreign  corporations  marked  to 
market. 

"Sec.  1292.  Inclusion  of  income  of  certain  passive  foreign  corpora- 
tions. 
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"SEC.  1291.  STOCK  IN  CERTAIN  PASSIVE  FOREIGN  CORPORATIONS  MARKED 
TO  MARKET. 

"(a)  General  Rule. — In  the  case  of  marketable  stock  in  a  passive 
foreign  corporation  which  is  owned  (or  treated  under  subsection  (g) 
as  owned)  by  a  United  States  person  at  the  close  of  any  taxable  year 
of  such  person — 

(1)  If  the  fair  market  value  of  such  stock  as  of  the  close  of 
such  taxable  year  exceeds  its  adjusted  basis,  such  United  States 
person  shall  include  in  gross  income  for  such  taxable  year  an 
amount  equal  to  the  amount  of  such  excess. 

"(2)  If  the  adjusted  basis  of  such  stock  exceeds  the  fair 
market  value  of  such  stock  as  of  the  close  of  such  taxable  year, 
such  United  States  person  shall  be  allowed  a  deduction  for 
such  taxable  year  equal  to  the  lesser  of— 
"(A)  the  amount  of  such  excess,  or 

"(B)  the  unreversed  inclusions  with  respect  to  such  stock. 
"(b)  Basis  Adjustments.— 

"(1)  In  general. — The  adjusted  basis  of  stock  in  a  passive 
foreign  corporation — 

"(A)  shall  be  increased  by  the  amount  included  in  the 
gross  income  of  the  United  States  person  under  subsection 
(a)(1)  with  respect  to  such  stock,  and 

"(B)  shall  be  decreased  by  the  amount  allowed  as  a  de- 
duction to  the  United  States  person  under  subsection  (a)(2) 
with  respect  to  such  stock. 
"(2)  Special  rule  for  stock  constructively  owned.— In 
the  case  of  stock  in  a  passive  foreign  corporation  which  the 
United  States  person  is  treated  as  owning  under  subsection  (g) — 
"(A)  the  adjustments  under  paragraph  (1)  shall  apply  to 
such  stock  in  the  hands  of  the  person  actually  holding  such 
stock  but  only  for  purposes  of  determining  the  subsequent 
treatment  under  this  chapter  of  the  United  States  person 
with  respect  to  such  stock,  and 

"(B)  similar  adjustments  shall  be  made  to  the  adjusted 
basis  of  the  property  by  reason  of  which  the  United  States 
person  is  treated  as  owning  such  stock. 
"(c)  Character  and  Source  Rules.— 
"(1)  Ordinary  treatment. — 

"(A)  Gain. — Any  amount  included  in  gross  income  under 
subsection  (a)(1),  and  any  gain  on  the  sale  or  other  disposi- 
tion of  marketable  stock  in  a  passive  foreign  corporation, 
shall  be  treated  as  ordinary  income. 
'  '(B)  Loss.  —A  ny— 

"(i)  amount  allowed  as  a  deduction  under  subsection 
(a)(2),  and 

"(ii)  loss  on  the  sale  or  other  disposition  of  market- 
able stock  in  a  passive  foreign  corporation  to  the  extent 
that  the  amount  of  such  loss  does  not  exceed  the  unre- 
versed inclusions  with  respect  to  such  stock, 
shall  be  treated  as  an  ordinary  loss.  The  amount  so  treated 
shall  be  treated  as  a  deduction  allowable  in  computing  ad- 
justed gross  income. 
"(2)  Source. — The  source  of  any  amount  included  in  gross 
income  under  subsection  (a)(1)  (or  allowed  as  a  deduction  under 
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subsection  (a)(2))  shall  be  determined  in  the  same  manner  as  if 
such  amount  were  gain  or  loss  (as  the  case  may  be)  from  the 
sale  of  stock  in  the  passive  foreign  corporation. 
"(d)  Unreversed  Inclusions. — For  purposes  of  this  section,  the 
term  'unreversed  inclusions'  means,  with  respect  to  any  stock  in  a 
passive  foreign  corporation,  the  excess  (if  any)  of— 

"(1)  the  amount  included  in  gross  income  of  the  taxpayer 
under  subsection  (a)(1)  with  respect  to  such  stock  for  prior  tax- 
able years,  over 

"(2)  the  amount  allowed  as  a  deduction  under  subsection 
(a)(2)  with  respect  to  such  stock  for  prior  taxable  years. 
The  amount  referred  to  in  paragraph  (1)  shall  include  any  amount 
which  would  have  been  included  in  gross  income  under  subsection 
(a)(1)  with  respect  to  such  stock  for  any  prior  taxable  year  but  for 
section  1293. 

"(e)  Coordination  With  Section  1292. — This  section  shall  not 
apply  with  respect  to  any  stock  in  a  passive  foreign  corporation — 
"(1)  which  is  U.S.  controlled, 

"(2)  which  is  a  qualified  electing  fund  with  respect  to  the 
United  States  person  for  the  taxable  year,  or 

"(3)  in  which  the  United  States  person  is  a  25-percent  share- 
holder. 

"(f)  Treatment  of  Controlled  Foreign  Corporations  Which 
Are  Shareholders  in  Passive  Foreign  Corporations. — In  the 
case  of  a  foreign  corporation  which  is  a  controlled  foreign  corpora- 
tion (or  is  treated  as  a  controlled  foreign  corporation  under  section 
1292)  and  which  owns  (or  is  treated  under  subsection  (g)  as  owning) 
stock  in  a  passive  foreign  corporation — 

"(1)  this  section  (other  than  subsection  (c)(2)  thereof)  shall 
apply  to  such  foreign  corporation  in  the  same  manner  as  if  such 
corporation  were  a  United  States  person,  and 

"(2)  for  purposes  of  subpart  F  of  part  III  of  subchapter  N — 
"(A)  any  amount  included  in  gross  income  under  subsec- 
tion (a)(1)  shall  be  treated  as  foreign  personal  holding  com- 
pany income  described  in  section  954(c)(1)(A),  and 

"(B)  any  amount  allowed  as  a  deduction  under  subsection 
(a)(2)  shall  be  treated  as  a  deduction  allocable  to  foreign 
personal  holding  company  income  so  described. 
"(g)  Stock  Owned  Through  Certain  Foreign  Entities. — Except 
as  provided  in  regulations — 

"(1)  In  general. — For  purposes  of  this  section,  stock  owned, 
directly  or  indirectly,  by  or  for  a  foreign  partnership  or  foreign 
trust  or  foreign  estate  shall  be  considered  as  being  owned  pro- 
portionately by  its  partners  or  beneficiaries.  Stock  considered  to 
be  owned  by  a  person  by  reason  of  the  application  of  the  preced- 
ing sentence  shall,  for  purposes  of  applying  such  sentence,  be 
treated  as  actually  owned  by  such  person. 

"(2)  Treatment  of  certain  dispositions. — In  any  case  in 
which  a  United  States  person  is  treated  as  owning  stock  in  a 
passive  foreign  corporation  by  reason  of  paragraph  (1) — 

"(A)  any  disposition  by  the  United  States  person  or  by 
any  other  person  which  results  in  the  United  States  person 
being  treated  as  no  longer  owning  such  stock,  and 
"(B)  any  disposition  by  the  person  owning  such  stock, 


163 


shall  be  treated  as  a  disposition  by  the  United  States  person  of 
the  stock  in  the  passive  foreign  corporation. 
"(h)  Coordination  With  Section  851(b). — For  purposes  of  para- 
graphs (2)  and  (3)  of  section  851(b),  any  amount  included  in  gross 
income  under  subsection  (a)  shall  be  treated  as  a  dividend, 
"(i)  Transition  Rules.— 

"(1)  Individuals  becoming  subject  to  u.s.  tax.— If  any  indi- 
vidual becomes  a  United  States  person  in  a  taxable  year  begin- 
ning after  December  31,  1992,  solely  for  purposes  of  this  section, 
the  adjusted  basis  (before  adjustments  under  subsection  (b))  of 
any  marketable  stock  in  a  passive  foreign  corporation  owned  (or 
treated  as  owned  under  subsection  (g))  by  such  individual  on 
the  first  day  of  such  taxable  year  shall  be  treated  as  being  the 
greater  of  its  fair  market  value  on  such  first  day  or  its  adjusted 
basis  on  such  first  day. 

"(2)  Marketable  stock  held  before  effective  date. — 

"(A)  In  general. — If  any  marketable  stock  in  a  passive 
foreign  corporation  is  owned  (or  treated  under  subsection  (g) 
as  owned)  by  a  United  States  person  on  the  first  day  of 
such  person's  first  taxable  year,  beginning  after  December 
31,  1992— 

"(i)  paragraph  (2)  of  section  1294(a)  shall  apply  to 
such  stock  as  if  it  became  marketable  during  such  first 
taxable  year;  except  that — 

"(I)  section  1293  shall  not  apply  to  the  amount 
included  in  gross  income  under  subsection  (a)  to 
the  extent  such  amount  is  attributable  to  increases 
in  fair  market  value  during  such  first  taxable 
year,  and 

"(II)  the  taxpayer's  holding  period  shall  be  treat- 
ed as  having  ended  on  the  last  day  of  the  preced- 
ing taxable  year  for  purposes  of  allocating  amounts 
under  section  1293(a)(1)(A),  and 
"(ii)  such  person  may  elect  to  extend  the  time  for  the 
payment  of  the  applicable  section  1293  deferred  tax  as 
provided  in  subparagraph  (B). 
"(B)  Election  to  extend  time  for  payment. — 

"(i)  In  general. — At  the  election  of  the  taxpayer,  the 
time  for  the  payment  of  the  applicable  section  1293  de- 
ferred tax  shall  be  extended  to  the  extent  and  subject 
to  the  limitations  provided  in  this  subparagraph, 
"(ii)  Termination  of  extension. — 

"(I)  Distributions. — If  any  distribution  is  re- 
ceived with  respect  to  any  stock  to  which  an  exten- 
sion under  clause  (i)  relates  and  such  distribution 
would  be  an  excess  distribution  within  the  mean- 
ing of  section  1293  if  such  section  applied  to  such 
stock,  then  the  extension  under  clause  (i)  for  the 
appropriate  portion  (as  determined  under  regula- 
tions) of  the  applicable  section  1293  deferred  tax 
shall  expire  on  the  last  day  prescribed  by  law  (de- 
termined without  regard  to  extensions)  for  filing 
the  return  of  tax  for  the  taxable  year  in  which  the 
distribution  is  received. 
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"(II)  Reversal  of  inclusion.— If  an  amount  is 
allowable  as  a  deduction  under  subsection  (a)(2) 
with  respect  to  any  stock  to  which  an  extension 
under  clause  (i)  relates  and  the  amount  so  allow- 
able is  allocable  to  the  amount  which  gave  rise  to 
the  applicable  section  1293  deferred  tax,  then  the 
extension  under  clause  (i)  for  the  appropriate  por- 
tion (as  determined  under  regulations)  of  the  appli- 
cable section  1293  deferred  tax  shall  expire  on  the 
last  day  prescribed  by  law  (determined  without 
regard  to  extensions)  for  filing  the  return  of  the 
tax  for  the  taxable  year  for  which  such  deduction 
is  allowed. 

"(Ill)  Dispositions,  etc. — If  stock  in  a  passive 
foreign  corporation  is  disposed  of  during  the  tax- 
able year,  all  extensions  under  clause  (i)  for  pay- 
ment of  the  applicable  section  1293  deferred  tax  at- 
tributable to  such  stock  which  have  not  expired 
before  the  date  of  such  disposition  shall  expire  on 
the  last  date  prescribed  by  law  (determined  with- 
out regard  to  extensions)  for  filing  the  return  of 
tax  for  the  taxable  year  in  which  such  disposition 
occurs.  To  the  extent  provided  in  regulations,  the 
preceding  sentence  shall  not  apply  in  the  case  of  a 
disposition  in  a  transaction  with  respect  to  which 
gain  or  loss  is  not  recognized  (in  whole  or  in  part), 
and  the  person  acquiring  such  stock  in  such  trans- 
action shall  succeed  to  the  treatment  under  this 
section  of  the  person  making  such  disposition. 
"(Hi)  Other  rules. — 

"(I)  Election. — The  election  under  clause  (i) 
shall  be  made  not  later  than  the  time  prescribed  by 
law  (including  extensions)  for  filing  the  return  of 
tax  imposed  by  this  chapter  for  the  first  taxable 
year  referred  to  in  subparagraph  (A). 

"(II)  Treatment  of  loans  to  shareholder. — 
For  purposes  of  this  subparagraph,  any  loan  by  a 
passive  foreign  corporation  (directly  or  indirectly) 
to  a  shareholder  of  such  corporation  shall  be  treat- 
ed as  a  distribution  to  such  shareholder. 
"(C)  Cross  reference. — 

"For  provisions  providing  for  interest  for  the  period  of  the  extension  under 
this  paragraph,  see  section  6601. 

"(D)  Applicable  section  1293  deferred  tax.— For  pur- 
poses of  this  paragraph,  the  term  'applicable  section  1293 
deferred  taxf  means  the  deferred  tax  amount  determined 
under  section  1293  with  respect  to  the  amount  which,  but 
for  section  1293,  would  have  been  included  in  gross  income 
for  the  first  taxable  year  referred  to  in  subparagraph  (A). 
Such  term  also  includes  the  tax  imposed  by  this  chapter  for 
such  first  taxable  year  to  the  extent  attributable  to  the 
amounts  allocated  under  section  1293(a)(1)(A)  to  a  period 
described  in  section  1293(a)(l)(B)(ii). 
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"(3)  Special  rules  for  regulated  investment  compa- 
nies.— 

"(A)  In  general. — If  any  marketable  stock  in  a  passive 
foreign  corporation  is  owned  (or  treated  under  subsection  (g) 
as  owned)  by  a  regulated  investment  company  on  the  first 
day  of  such  company's  first  taxable  year  beginning  after 
December  31,  1992— 

"(i)  section  1293  shall  not  apply  to  such  stock  with 
respect  to  any  distribution  or  disposition  during,  or 
amount  included  in  gross  income  under  this  section 
for,  such  first  taxable  year,  but 

"(ii)  such  company's  tax  under  this  chapter  for  such 
first  taxable  year  shall  be  increased  by  the  aggregate 
amount  of  interest  which  would  have  been  determined 
under  section  1293(c)(3)  if  section  1293  were  applied 
without  regard  to  this  subparagraph. 
"(B)  Disallowance  of  deduction. — No  deduction  shall 
be  allowed  to  any  regulated  investment  company  for  the  in- 
crease in  tax  under  subparagraph  (A)(ii). 

"SEC.  1292.  CURRENT  INCLUSION  OF  INCOME  OF  CERTAIN  PASSIVE  FOR- 
EIGN corporations. 

"(a)  Passive  Foreign  Corporations  Which  Are  U.S.  Con- 
trolled.— 

"(1)  Treatment  under  subpart  f. — 

(((A)  In  general. — If  a  passive  foreign  corporation  is 
United  States  controlled,  then  for  purposes  of  subpart  F  of 
part  III  of  subchapter  N— 

"(i)  such  corporation,  if  not  otherwise  a  controlled 
foreign  corporation,  shall  be  treated  as  a  controlled  for- 
eign corporation, 

"(ii)  the  term  'United  States  shareholder'  means, 
with  respect  to  such  corporation,  any  United  States 
person  who  owns  (within  the  meaning  of  section  958(a)) 
any  stock  in  such  corporation, 

"(Hi)  the  entire  gross  income  of  such  corporation 
shall,  after  being  reduced  under  the  principles  of  para- 
graph (5)  of  section  954(b),  be  treated  as  foreign  base 
company  income,  and 

"(iv)  sections  970  and  971  shall  not  apply. 
Except  as  provided  in  regulations,  the  preceding  sentence 
shall  also  apply  for  purposes  of  section  904(d). 

"(B)  Special  rules. — If  any  taxpayer  is  treated  as  being 
a  United  States  shareholder  in  a  controlled  foreign  corpora- 
tion solely  by  reason  of  this  section — 

"(i)  section  954(b)(4)  (relating  to  exception  for  certain 
income  subject  to  high  foreign  taxes)  shall  not  apply 
for  purposes  of  determining  the  amount  included  in  the 
gross  income  of  such  taxpayer  under  section  951  by 
reason  of  being  so  treated  with  respect  to  such  corpora- 
tion, and 

"(ii)  the  amount  so  included  in  the  gross  income  of 
such  taxpayer  under  section  951  with  respect  to  such 
corporation  shall  be  treated  as  long-term  capital  gain 
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to  the  extent  attributable  to  the  net  capital  gain  of 
such  corporation. 
"(2)  U.S.  controlled. — For  purposes  of  this  subpart,  a  pas- 
sive foreign  corporation  is  United  States  controlled  if— 

"(A)  such  corporation  is  a  controlled  foreign  corporation 
determined  without  regard  to  this  subsection,  or 

"(B)  at  any  time  during  the  taxable  year  more  than  50 
percent  of— 

"(i)  the  total  combined  voting  power  of  all  classes  of 
stock  of  such  corporation  entitled  to  vote,  or 

"(ii)  the  total  value  of  the  stock  of  such  corporation, 
is  owned  directly  or  indirectly  by  5  or  fewer  United  States 
persons. 

"(3)  Constructive  ownership  rules  for  purposes  of  para- 
graph (2)(B). — For  purposes  of  paragraph  (2)(B),  the  attribution 
rules  provided  in  section  544  shall  apply,  determined  as  if  any 
reference  to  a  personal  holding  company  were  a  reference  to  a 
corporation  described  in  paragraph  (2)(B)  (and  any  reference  to 
the  stock  ownership  requirement  provided  in  section  542(a)(2) 
were  a  reference  to  the  requirement  of  paragraph  (2)(B));  except 
that — 

"(A)  subsection  (a)(4)  of  such  section  shall  be  applied  by 
substituting  'Paragraphs  (1),  (2),  and  (3)'  for  'Paragraphs  (2) 
and  (3)\ 

"(B)  stock  owned  by  a  nonresident  alien  individual  shall 
not  be  considered  by  reason  of  attribution  through  family 
membership  as  owned  by  a  citizen  or  resident  alien  individ- 
ual who  is  not  the  spouse  of  the  nonresident  alien  individ- 
ual and  who  does  not  otherwise  own  stock  in  the  foreign 
corporation  (determined  after  the  application  of  such  attri- 
bution rules  other  than  attribution  through  family  mem- 
bership), and 

"(C)  stock  of  a  corporation  owned  by  any  foreign  person 
shall  not  be  considered  by  reason  of  attribution  through 
partners  as  owned  by  a  citizen  or  resident  of  the  United 
States  who  does  not  otherwise  own  stock  in  the  foreign  cor- 
poration (determined  after  the  application  of  such  attribu- 
tion rules  and  subparagraph  (A),  other  than  attribution 
through  partners). 
"(b)  Taxpayers  Electing  Current  Inclusion  and  2 5 -Percent 
Shareholders. — 

"(1)  In  general. — If  a  passive  foreign  corporation  which  is 
not  United  States  controlled  is  a  qualified  electing  fund  with 
respect  to  any  taxpayer  or  the  taxpayer  is  a  25-percent  share- 
holder in  such  corporation,  then  for  purposes  of  subpart  F  of 
part  III  of  subchapter  N — 

"(A)  such  passive  foreign  corporation  shall  be  treated  as 
a  controlled  foreign  corporation  with  respect  to  such  tax- 
payer, 

"(B)  such  taxpayer  shall  be  treated  as  a  United  States 
shareholder  in  such  corporation,  and 

"(C)  the  modifications  of  clauses  (Hi)  and  (iv)  of  subsec- 
tion (a)(1)(A)  and  of  subparagraph  (B)  of  subsection  (a)(1) 
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shall  apply  in  determining  the  amount  included  under 
such  subpart  F  in  the  gross  income  of  such  taxpayer  (and 
the  character  of  the  amount  so  included). 
For  purposes  of  section  904(d),  any  amount  included  in  the  gross 
income  of  the  taxpayer  under  the  preceding  sentence  shall  be 
treated  as  a  dividend  from  a  foreign  corporation  which  is  not  a 
controlled  foreign  corporation. 

"(2)  Qualified  electing  fund. — For  purposes  of  this  subpart, 
the  term  'qualified  electing  fund '  means  any  passive  foreign  cor- 
poration if— 

"(A)  an  election  by  the  taxpayer  under  paragraph  (3)  ap- 
plies to  such  corporation  for  the  taxable  year  of  the  taxpay- 
er, and 

"(B)  such  corporation  complies  with  such  requirements  as 
the  Secretary  may  prescribe  for  purposes  of  carrying  out  the 
purposes  of  this  subpart. 
"(3)  Election.— 

"(A)  In  general. — A  taxpayer  may  make  an  election 
under  this  paragraph  with  respect  to  any  passive  foreign 
corporation  for  any  taxable  year  of  the  taxpayer.  Such  an 
election,  once  made  with  respect  to  any  corporation,  shall 
apply  to  all  subsequent  taxable  years  of  the  taxpayer  with 
respect  to  such  corporation  unless  revoked  by  the  taxpayer 
with  the  consent  of  the  Secretary. 

"(B)  When  made. — An  election  under  this  subsection  may 
be  made  for  any  taxable  year  of  the  taxpayer  at  any  time  on 
or  before  the  due  date  (determined  with  regard  to  exten- 
sions) for  filing  the  return  of  the  tax  imposed  by  this  chap- 
ter for  such  taxable  year.  To  the  extent  provided  in  regula- 
tions, such  an  election  may  be  made  later  than  as  required 
in  the  preceding  sentence  where  the  taxpayer  fails  to  make 
a  timely  election  because  the  taxpayer  reasonably  believes 
that  the  corporation  was  not  a  passive  foreign  corporation. 
"(4)  25-percent  shareholder. — For  purposes  of  this  subpart, 
the  term  '25-percent  shareholder'  means,  with  respect  to  any 
passive  foreign  corporation,  any  United  States  person  who  owns 
(within  the  meaning  of  section  958(a)),  or  is  considered  as 
owning  by  applying  the  rules  of  section  958(b),  25  percent  or 
more  (by  vote  or  value)  of  the  stock  of  such  corporation. 

"Subpart  B — Interest  on  Holdings  to  Which  Subpart  A  Does 

Not  Apply 

''Sec.  1293.  Interest  on  tax  deferral. 
"Sec.  1294.  Definitions  and  special  rules. 

"SEC.  1293.  INTEREST  ON  TAX  DEFERRAL. 

"(a)  Treatment  of  Distributions  and  Stock  Dispositions.— 
"(1)  Distributions. — If  a  United  States  person  receives  an 
excess  distribution  in  respect  of  stock  to  which  this  section  ap- 
plies, then — 

"(A)  the  amount  of  the  excess  distribution  shall  be  allo- 
cated ratably  to  each  day  in  the  taxpayer's  holding  period 
for  the  stock, 
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"(B)  with  respect  to  such  excess  distribution,  the  taxpay- 
er's gross  income  for  the  current  year  shall  include  (as  ordi- 
nary income)  only  the  amounts  allocated  under  subpara- 
graph (A)  to — 

"(i)  the  current  year,  or 

"(ii)  any  period  in  the  taxpayer's  holding  period 
before  the  first  day  of  the  first  taxable  year  of  the  cor- 
poration which  begins  after  December  31,  1986,  and  for 
which  it  was  a  passive  foreign  corporation,  and 
"(C)  the  tax  imposed  by  this  chapter  for  the  current  year 
shall  be  increased  by  the  deferred  tax  amount  (determined 
under  subsection  (c)). 
"(2)  Dispositions. — If  the  taxpayer  disposes  of  stock  to  which 
this  section  applies,  then  the  rules  of  paragraph  (1)  shall  apply 
to  any  gain  recognized  on  such  disposition  in  the  same  manner 
as  if  such  gain  were  an  excess  distribution. 

"(3)  Definitions. — For  purposes  of  this  subpart — 

"(A)  Holding  period. — The  taxpayer's  holding  period 
shall  be  determined  under  section  1223;  except  that — 

"(i)  for  purposes  of  applying  this  section  to  an  excess 
distribution,  such  holding  period  shall  be  treated  as 
ending  on  the  date  of  such  distribution,  and 

"(ii)  if  section  1291  applied  to  such  stock  with  respect 
to  the  taxpayer  for  any  prior  taxable  year,  such  holding 
period  shall  be  treated  as  beginning  on  the  first  day  of 
the  first  taxable  year  beginning  after  the  last  taxable 
year  for  which  section  1291  so  applied. 
"(B)  Current  year. — The  term  'current  year'  means  the 
taxable  year  in  which  the  excess  distribution  or  disposition 
occurs. 

(b)  Excess  Distribution. — 

"(1)  In  general. — For  purposes  of  this  section,  the  term 
'excess  distribution '  means  any  distribution  in  respect  of  stock 
received  during  any  taxable  year  to  the  extent  such  distribution 
does  not  exceed  its  ratable  portion  of  the  total  excess  distribu- 
tion (if  any)  for  such  taxable  year. 

"(2)  Total  excess  distribution. — For  purposes  of  this  sub- 
section— 

"(A)  In  general. — The  term  'total  excess  distribution' 
means  the  excess  (if  any)  of— 

"(i)  the  amount  of  the  distributions  in  respect  of  the 
stock  received  by  the  taxpayer  during  the  taxable  year, 
over 

"(ii)  125  percent  of  the  average  amount  received  in  re- 
spect of  such  stock  by  the  taxpayer  during  the  3  preced- 
ing taxable  years  (or,  if  shorter,  the  portion  of  the  tax- 
payer's holding  period  before  the  taxable  year). 
For  purposes  of  clause  (ii),  any  excess  distribution  received 
during  such  3-year  period  shall  be  taken  into  account  only 
to  the  extent  it  was  included  in  gross  income  under  subsec- 
tion (a)(1)(B). 

"(B)  No  excess  for  first  year. — The  total  excess  distri- 
butions with  respect  to  any  stock  shall  be  zero  for  the  tax- 
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able  year  in  which  the  taxpayer's  holding  period  in  such 
stock  begins. 

"(3)  Adjustments. — Under  regulations  prescribed  by  the  Sec- 
retary— 

"(A)  determinations  under  this  subsection  shall  be  made 
on  a  share-by-share  basis,  except  that  shares  with  the  same 
holding  period  may  be  aggregated, 

"(B)  proper  adjustments  shall  be  made  for  stock  splits 
and  stock  dividends, 

"(C)  if  the  taxpayer  does  not  hold  the  stock  during  the 
entire  taxable  year,  distributions  received  during  such  year 
shall  be  annualized, 

"(D)  if  the  taxpayer's  holding  period  includes  periods 
during  which  the  stock  was  held  by  another  person,  distri- 
butions received  by  such  other  person  shall  be  taken  into 
account  as  if  received  by  the  taxpayer, 

"(E)  if  the  distributions  are  received  in  a  foreign  curren- 
cy, determinations  under  this  subsection  shall  be  made  in 
such  currency  and  the  amount  of  any  excess  distribution 
determined  in  such  currency  shall  be  translated  into  dol- 
lars, 

"(F)  proper  adjustment  shall  be  made  for  amounts  not  in- 
cludible in  gross  income  by  reason  of  section  959(a)  or  for 
which  a  deduction  is  allowable  under  section  245(c),  and 

"(G)  if  a  charitable  deduction  was  allowable  under  sec- 
tion 642(c)  to  a  trust  for  any  distribution  of  its  income, 
proper  adjustments  shall  be  made  for  the  deduction  so  al- 
lowable to  the  extent  allocable  to  distributions  or  gain  in 
respect  of  stock  in  a  passive  foreign  corporation. 
For  purposes  of  subparagraph  (F),  any  amount  not  includible  in 
gross  income  by  reason  of  section  551(d)  (as  in  effect  on  January 
1,  1992)  or  1293(c)  (as  so  in  effect)  shall  be  treated  as  an  amount 
not  includible  in  gross  income  by  reason  of  section  959(a). 
"(c)  Deferred  Tax  Amount— For  purposes  of  this  section — 

"(1)  In  general. — The  term  'deferred  tax  amount'  means, 
with  respect  to  any  distribution  or  disposition  to  which  subsec- 
tion (a)  applies,  an  amount  equal  to  the  sum  of— 

"(A)  the  aggregate  increases  in  taxes  described  in  para- 
graph (2),  plus 

"(B)  the  aggregate  amount  of  interest  (determined  in  the 
manner  provided  under  paragraph  (3))  on  such  increases  in 
tax. 

Any  increase  in  the  tax  imposed  by  this  chapter  for  the  current 
year  under  subsection  (a)  to  the  extent  attributable  to  the 
amount  referred  to  in  subparagraph  (B)  shall  be  treated  as  in- 
terest paid  under  section  6601  on  the  due  date  for  the  current 
year. 

"(2)  Aggregate  increases  in  taxes. — For  purposes  of  para- 
graph (1)(A),  the  aggregate  increases  in  taxes  shall  be  deter- 
mined by  multiplying  each  amount  allocated  under  subsection 
(a)(1)(A)  to  any  taxable  year  (other  than  the  current  year)  by  the 
highest  rate  of  tax  in  effect  for  such  taxable  year  under  section 
1  or  11,  whichever  applies. 

"(3)  Computation  of  interest  — 
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"(A)  In  general. — The  amount  of  interest  referred  to  in 
paragraph  (1)(B)  on  any  increase  determined  under  para- 
graph (2)  for  any  taxable  year  shall  be  determined  for  the 
period — 

"(i)  beginning  on  the  due  date  for  such  taxable  year, 
and 

"(ii)  ending  on  the  due  date  for  the  taxable  year  with 
or  within  which  the  distribution  or  disposition  occurs, 
by  using  the  rates  and  method  applicable  under  section 
6621  for  underpayments  of  tax  for  such  period. 

"(B)  Due  date. — For  purposes  of  this  subsection,  the  term 
'due  date'  means  the  date  prescribed  by  law  (determined 
without  regard  to  extensions)  for  filing  the  return  of  the  tax 
imposed  by  this  chapter  for  the  taxable  year. 

"(C)  Special  rule. — For  purposes  of  determining  the 
amount  of  interest  referred  to  in  paragraph  (1)(B),  the 
amount  of  any  increase  in  tax  determined  under  paragraph 
(2)  shall  be  determined  without  regard  to  any  reduction 
under  section  1294(d)  for  a  tax  described  in  paragraph 
(2)(A)(ii)  thereof. 

SEC  1294.  DEFINITIONS  AND  SPECIAL  RULES. 

"(a)  Stock  to  Which  Section  1293  Applies. — 

"(1)  In  general. — Except  as  otherwise  provided  in  this  para- 
graph, section  1293  shall  apply  to  any  stock  in  a  passive  foreign 
corporation  unless — 

"(A)  such  stock  is  marketable  stock  as  of  the  time  of  the 
distribution  or  disposition  involved,  or 

"(B)(i)  with  respect  to  each  of  such  corporation's  taxable 
years  which  begin  after  December  31,  1992,  and  include  any 
portion  of  the  taxpayers  holding  period  in  such  stock — 

"(I)  such  corporation  was  U.S.  controlled  (within  the 
meaning  of  section  1292(a)(2)),  or 

"(II)  such  corporation  was  treated  as  a  controlled  for- 
eign corporation  under  section  1292(b)  with  respect  to 
the  taxpayer,  and 
"(ii)  with  respect  to  each  of  such  corporations  taxable 
years  which  begin  after  December  31,  1986,  and  before  Jan- 
uary 1,  1993,  and  include  any  portion  of  the  taxpayers 
holding  period  in  such  stock,  such  corporation  was  treated 
as  a  qualified  electing  fund  under  this  part  (as  in  effect  on 
January  1,  1992)  with  respect  to  the  taxpayer. 
"(2)  Treatment  where  stock  becomes  marketable. — If  any 
stock  in  a  passive  foreign  corporation  becomes  marketable  stock 
after  the  beginning  of  the  taxpayer's  holding  period  in  such 
stock,  section  1293  shall  apply  to — 

"(A)  any  distributions  with  respect  to,  or  disposition  of, 
such  stock  in  the  taxable  year  of  the  taxpayer  in  which  it 
becomes  so  marketable,  and 

"(B)  any  amount  which,  but  for  section  1293,  would  have 
been  included  in  gross  income  under  section  1291(a)  with 
respect  to  such  stock  for  such  taxable  year  in  the  same 
manner  as  if  such  amount  were  gain  on  the  disposition  of 
such  stock. 
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"(3)  Election  to  recognize  gain  where  company  becomes 
subject  to  current  inclusions. — 
"(A)  In  general.  —If— 

"(i)  a  passive  foreign  corporation  first  meets  the  re- 
quirements of  clause  (i)  of  paragraph  (1)(B)  with  respect 
to  the  taxpayer  for  a  taxable  year  of  such  taxpayer 
which  begins  after  December  31,  1992, 

"(ii)  the  taxpayer  holds  stock  in  such  company  on  the 
first  day  of  such  taxable  year,  and 

"(Hi)  the  taxpayer  establishes  to  the  satisfaction  of 
the  Secretary  the  fair  market  value  of  such  stock  on 
such  first  day, 

the  taxpayer  may  elect  to  recognize  gain  as  if  he  sold  such 
stock  on  such  first  day  for  such  fair  market  value. 

"(B)  Additional  election  for  shareholder  of  con- 
trolled FOREIGN  CORPORATIONS. — 
"(i)  In  general. — If— 

"(I)  a  passive  foreign  corporation  first  meets  the 
requirements  of  subclause  (I)  of  paragraph  (l)(B)(i) 
with  respect  to  the  taxpayer  for  a  taxable  year  of 
such  taxpayer  which  begins  after  December  31, 
1992, 

li(II)  the  taxpayer  holds  stock  in  such  corpora- 
tion on  the  first  day  of  such  taxable  year,  and 

"(III)  such  corporation  is  a  controlled  foreign 
corporation  without  regard  to  this  part, 
the  taxpayer  may  elect  to  be  treated  as  receiving  a  divi- 
dend on  such  first  day  in  an  amount  equal  to  the  por- 
tion of  the  post-1986  earnings  and  profits  of  such  corpo- 
ration attributable  (under  regulations  prescribed  by  the 
Secretary)  to  the  stock  in  such  corporation  held  by  the 
taxpayer  on  such  first  day.  The  amount  treated  as  a 
dividend  under  the  preceding  sentence  shall  be  treated 
as  an  excess  distribution  and  shall  be  allocated  under 
section  1293(a)(1)(A)  only  two  days  during  periods  taken 
into  account  in  determining  the  post-1986  earnings  and 
profits  so  attributable. 

"(ii)  Post-1986  earnings  and  profits. — For  purposes 
of  clause  (i),  the  term  'post-1986  earnings  and  profits' 
means  earnings  and  profits  which  were  accumulated  in 
taxable  years  of  the  corporation  beginning  after  Decem- 
ber 31,  1986,  and  during  the  period  or  periods  the  stock 
was  held  by  the  taxpayer  while  the  corporation  was  a 
passive  foreign  corporation. 

"(Hi)  Coordination  with  section  1959(e). — For  pur- 
poses of  section  959(e),  any  amount  treated  as  a  divi- 
dend under  this  subparagraph  shall  be  treated  as  in- 
cluded in  gross  income  under  section  1248(a). 
"(C)  Adjustments. — In  the  case  of  any  stock  to  which 
subparagraph  (A)  or  (B)  applies — 

"(i)  the  adjusted  basis  of  such  stock  shall  be  in- 
creased by  the  gain  recognized  under  subparagraph  (A) 
or  the  amount  treated  as  a  dividend  under  subpara- 
graph (B),  as  the  case  may  be,  and 
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"(ii)  the  taxpayer's  holding  period  in  such  stock  shall 
be  treated  as  beginning  on  the  first  day  referred  to  in 
such  subparagraph. 
"(b)  Rules  Relating  to  Stock  Acquired  From  a  Decedent. — 
"(1)  Basis. — In  the  case  of  stock  of  a  passive  foreign  corpora- 
tion acquired  by  bequest,  devise,  or  inheritance  (or  by  the  dece- 
dent's estate),  notwithstanding  section  1014,  the  basis  of  such 
stock  in  the  hands  of  the  person  so  acquiring  it  shall  be  the  ad- 
justed basis  of  such  stock  in  the  hands  of  the  decedent  immedi- 
ately before  his  death  (or,  if  lesser,  the  basis  which  would  have 
been  determined  under  section  1014  without  regard  to  this  para- 
graph). 

"(2)  Deduction  for  estate  tax. — If  stock  in  a  passive  for- 
eign corporation  is  acquired  from  a  decedent,  the  taxpayer 
shall,  under  regulations  prescribed  by  the  Secretary,  be  allowed 
(for  the  taxable  year  of  the  sale  or  exchange)  a  deduction  from 
gross  income  equal  to  that  portion  of  the  decedent's  estate  tax 
deemed  paid  which  is  attributable  to  the  excess  of  (A)  the  value 
at  which  such  stock  was  taken  into  account  for  purposes  of  de- 
termining the  value  of  the  decedent's  gross  estate,  over  (B)  the 
basis  determined  under  paragraph  (1). 

"(3)  Exceptions. — This  subsection  shall  not  apply  to  any 
stock  in  a  passive  foreign  corporation  if— 

"(A)  section  1293  would  not  have  applied  to  a  disposition 
of  such  stock  by  the  decedent  immediately  before  his  death, 
or 

"(B)  the  decedent  was  a  nonresident  alien  at  all  times 
during  his  holding  period  in  such  stock. 
"(c)  Recognition  of  Gain. — Except  as  otherwise  provided  in  regu- 
lations, in  the  case  of  any  transfer  of  stock  in  a  passive  foreign  com- 
pany to  which  section  1293  applies,  where  (but  for  this  subsection) 
there  is  not  full  recognition  of  gain,  the  excess  (if  any)  of— 
"(1)  the  fair  market  value  of  such  stock,  over 
"(2)  its  adjusted  basis, 
shall  be  treated  as  gain  from  the  sale  or  exchange  of  such  stock  and 
shall  be  recognized  notwithstanding  any  provision  of  law.  Proper 
adjustment  shall  be  made  to  the  basis  of  property  for  gain  recog- 
nized under  the  preceding  sentence. 

"(d)  Coordination  With  Foreign  Tax  Credit  Rules. — 

"(1)  In  general. — If  there  are  creditable  foreign  taxes  with 
respect  to  any  distribution  in  respect  of  stock  in  a  passive  for- 
eign corporation— 

"(A)  the  amount  of  such  distribution  shall  be  determined 
for  purposes  of  section  1293  with  regard  to  section  78, 

"(B)  the  excess  distribution  taxes  shall  be  allocated  rat- 
ably to  each  day  in  the  taxpayer's  holding  period  for  the 
stock,  and 

"(C)  to  the  extent— 

"(i)  that  such  excess  distribution  taxes  are  allocated 
to  a  taxable  year  referred  to  in  section  1293(a)(1)(B), 
such  taxes  shall  be  taken  into  account  under  section 
901  for  the  current  year,  and 

"(ii)  that  such  excess  distribution  taxes  are  allocated 
to  any  other  taxable  year,  such  taxes  shall  reduce  (sub- 
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ject  to  the  principles  of  section  904  and  not  below  zero) 
the  increase  in  tax  determined  under  section  1293(c)(2) 
for  such  taxable  year  by  reason  of  such  distribution 
(but  such  taxes  shall  not  be  taken  into  account  under 
section  901). 

"(2)  Definitions.— For  purposes  of  this  subsection— 

"(A)  Creditable  foreign  taxes. — The  term  'creditable 
foreign  taxes'  means,  with  respect  to  any  distribution — 

"(i)  any  foreign  taxes  deemed  paid  under  section  902 
with  respect  to  such  distribution,  and 

"(ii)  any  withholding  tax  imposed  with  respect  to 
such  distribution, 
but  only  if  the  taxpayer  chooses  the  benefits  of  section  901 
and  such  taxes  are  creditable  under  section  901  (determined 
without  regard  to  paragraph  (l)(C)(ii)). 

"(B)  Excess  distribution  taxes. — The  term  'excess  dis- 
tribution taxes '  means,  with  respect  to  any  distribution,  the 
portion  of  the  creditable  foreign  taxes  with  respect  to  such 
distribution  which  is  attributable  (on  a  pro  rata  basis)  to 
the  portion  of  such  distribution  which  is  an  excess  distribu- 
tion. 

"(C)  Section  1248  gain. — The  rules  of  this  subsection 
also  shall  apply  in  the  case  of  any  gain  which  but  for  this 
section  would  be  includible  in  gross  income  as  a  dividend 
under  section  1248. 
"(e)  Attribution  of  Ownership. — For  purposes  of  this  subpart— 
"(1)  Attribution  to  united  states  persons. — This  subsec- 
tion— 

"(A)  shall  apply  to  the  extent  that  the  effect  is  to  treat 
stock  of  a  passive  foreign  corporation  as  owned  by  a  United 
States  person,  and 

"(B)  except  as  provided  in  paragraph  (3)  or  in  regulations, 
shall  not  apply  to  treat  stock  owned  (or  treated  as  owned 
under  this  subsection)  by  a  United  States  person  as  owned 
by  any  other  person. 
"(2)  Corporations.— 

"(A)  In  general. — If  50  percent  or  more  in  value  of  the 
stock  of  a  corporation  (other  than  an  S  corporation)  is 
owned,  directly  or  indirectly,  by  or  for  any  person,  such 
person  shall  be  considered  as  owning  the  stock  owned  di- 
rectly or  indirectly  by  or  for  such  corporation  in  that  pro- 
portion which  the  value  of  the  stock  which  such  person  so 
owns  bears  to  the  value  of  all  stock  in  the  corporation. 

"(B)  50-PERCENT  LIMITATION  NOT  TO  APPLY  IN  CERTAIN 

cases. — For  purposes  of  determining  whether  a  shareholder 
of  a  passive  foreign  corporation  (or  whether  a  United  States 
shareholder  of  a  controlled  foreign  corporation  which  is  not 
a  passive  foreign  corporation)  is  treated  as  owning  stock 
owned  directly  or  indirectly  by  or  for  such  corporation,  sub- 
paragraph (A)  shall  be  applied  without  regard  to  the  50- 
percent  limitation  contained  therein. 

"(C)  Family  and  partner  attribution  for  50-percent 
limitation. — For  purposes  of  determining  whether  the  50- 
percent  limitation  of  subparagraph  (A)  is  met,  the  construe- 
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tive  ownership  rules  of  section  544(d)(2)  shall  apply  in  addi- 
tion to  the  other  rules  of  this  subsection. 

"(3)  Partnerships,  etc. — Except  as  provided  in  regulations, 
stock  owned,  directly  or  indirectly,  by  or  for  a  partnership,  S 
corporation,  estate,  or  trust  shall  be  considered  as  being  owned 
proportionately  by  its  partners,  shareholders,  or  beneficiaries  (as 
the  case  may  be). 

"(4)  Options. — To  the  extent  provided  in  regulations,  if  any 
person  has  an  option  to  acquire  stock,  such  stock  shall  be  con- 
sidered as  owned  by  such  person.  For  purposes  of  this  para- 
graph, an  option  to  acquire  such  an  option,  and  each  one  of  a 
series  of  such  options,  shall  be  considered  as  an  option  to  ac- 
quire such  stock. 

"(5)  Successive  application. — Stock  considered  to  be  owned 
by  a  person  by  reason  of  the  application  of  paragraph  (2),  (3),  or 
(4)  shall,  for  purposes  of  applying  such  paragraphs,  be  consid- 
ered as  actually  owned  by  such  person. 
'(f)  Other  Special  Rules. — For  purposes  of  this  subpart— 

"(1)  Time  for  determination. — Stock  held  by  a  taxpayer 
shall  be  treated  as  stock  in  a  passive  foreign  corporation  if,  at 
any  time  during  the  holding  period  of  the  taxpayer  with  respect 
to  such  stock,  such  corporation  (or  any  predecessor)  was  a  pas- 
sive foreign  corporation.  The  preceding  sentence  shall  not  apply 
if  the  taxpayer  elects  to  recognize  gain  (as  of  the  last  day  of  the 
last  taxable  year  for  which  the  company  was  a  passive  foreign 
corporation)  under  rules  similar  to  the  rules  of  subsection 
(a)(3)(A). 

"(2)  Application  of  subpart  where  stock  held  by  other 
entity. — Under  regu  la  tions — 

"(A)  In  general.— In  any  case  in  which  a  United  States 
person  is  treated  as  owning  stock  in  a  passive  foreign  corpo- 
ration by  reason  of  subsection  (e) — 

(i)  any  transaction  which  results  in  the  United 
States  person  being  treated  as  no  longer  owning  such 
stock, 

"(ii)  any  disposition  of  such  stock  by  the  person 
owning  such  stock,  and 

"(in)  any  distribution  of  property  in  respect  of  such 
stock  to  the  person  holding  such  stock, 
shall  be  treated  as  a  disposition  by,  or  distribution  to,  the 
United  States  person  with  respect  to  the  stock  in  the  passive 
foreign  corporation. 

"(B)  Amount  treated  in  same  manner  as  previously 
taxed  income. — Rules  similar  to  the  rules  of  section  959(b) 
shall  apply  to  any  amount  described  in  subparagraph  (A) 
in  respect  of  stock  which  the  taxpayer  is  treated  as  owning 
under  subsection  (e). 

"(C)  Coordination  with  section  951. — If,  but  for  this 
subparagraph,  an  amount  would  be  taken  into  account 
under  section  1293  by  reason  of  subparagraph  (A)  and  such 
amount  would  also  be  included  in  the  gross  income  of  the 
taxpayer  under  section  951,  such  amount  shall  only  be 
taken  into  account  under  section  1293. 
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"(3)  Dispositions. — Except  as  provided  in  regulations,  if  a 
taxpayer  uses  any  stock  in  a  passive  foreign  corporation  as  secu- 
rity for  a  loan,  the  taxpayer  shall  be  treated  as  having  disposed 
of  such  stock. 

"Subpart  C— General  Provisions 

"Sec.  1296.  Passive  foreign  corporation. 
"Sec.  1297.  Special  rules. 

"SEC.  1296.  PASSIVE  FOREIGN  CORPORATION. 

"(a)  In  General. — For  purposes  of  this  part,  except  as  otherwise 
provided  in  this  subpart,  the  term  'passive  foreign  corporation' 
means  any  foreign  corporation  if— 

"(V  60  percent  or  more  of  the  gross  income  of  such  corpora- 
tion for  the  taxable  year  is  passive  income, 

"(2)  the  average  percentage  of  assets  (by  value)  held  by  such 
corporation  during  the  taxable  year  which  produce  passive 
income  or  which  are  held  for  the  production  of  passive  income 
is  at  least  50  percent,  or 

"(3)  such  corporation  is  registered  under  the  Investment  Com- 
pany Act  of  1940,  as  amended  (15  U.S.C.  80a-l  to  80b-2),  either 
as  a  management  company  or  as  a  unit  investment  trust. 
A  foreign  corporation  may  elect  to  have  the  determination  under 
paragraph  (2)  based  on  the  adjusted  bases  of  its  assets  in  lieu  of 
their  value.  Such  an  election,  once  made,  may  be  revoked  only  with 
the  consent  of  the  Secretary. 

"(b)  Passive  Income. — For  purposes  of  this  section — 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, the  term  'passive  income'  means  any  income  which  is  of 
a  kind  which  would  be  foreign  personal  holding  company 
income  as  defined  in  section  954(c)  without  regard  to  paragraph 
(3)  thereof 

"(2)  Exceptions. — Except  as  provided  in  regulations,  the  term 
'passive  income '  does  not  include  any  income — 

"(A)  derived  in  the  active  conduct  of  a  banking  business 
by  an  institution  licensed  to  do  business  as  a  bank  in  the 
United  States  (or,  to  the  extent  provided  in  regulations,  by 
any  other  corporation), 

"(B)  derived  in  the  active  conduct  of  an  insurance  busi- 
ness by  a  corporation  which  is  predominantly  engaged  in 
an  insurance  business  and  which  would  be  subject  to  tax 
under  subchapter  L  if  it  were  a  domestic  corporation, 

"(C)  which  is  interest,  a  dividend,  or  a  rent  or  royalty, 
which  is  received  or  accrued  from  a  related  person  (within 
the  meaning  of  section  954(d)(3))  to  the  extent  such  amount 
is  properly  allocable  (under  regulations  prescribed  by  the 
Secretary)  to  income  of  such  related  person  which  is  not 
passive  income,  or 

"(D)  any  foreign  trade  income  of  a  FSC 
For  purposes  of  subparagraph  (C),  the  term  'related  person'  has 
the  meaning  given  such  term  by  section  954(d)(3)  determined  by 
substituting  'foreign  corporation '  for  'controlled  foreign  corpora- 
tion '  each  place  it  appears  in  section  954(d)(3). 
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"(3)  Treatment  of  income  from  certain  assets.— To  the 
extent  that  any  asset  is  properly  treated  as  not  held  for  the  pro- 
duction of  passive  income  for  purposes  of  subsection  (a)(2),  all 
income  from  such  asset  shall  be  treated  as  income  which  is  not 
passive  income. 

"(c)  Look-Through  in  Case  of  25-Percent  Owned  Corpora- 
tion.— If  a  foreign  corporation  owns  (directly  or  indirectly)  at  least 
25  percent  (by  value)  of  the  stock  of  another  corporation,  for  pur- 
poses of  determining  whether  such  foreign  corporation  is  a  passive 
foreign  corporation,  such  foreign  corporation  shall  be  treated  as  if 
it— 

"(1)  held  its  proportionate  share  of  the  assets  of  such  other 
corporation,  and 

"(2)  received  directly  its  proportionate  share  of  the  income  of 
such  other  corporation. 

"SEC.  1297.  SPECIAL  RULES. 

"(a)  United  States  Person— For  purposes  of  this  part,  the  term 
'United  States  person '  has  the  meaning  given  to  such  term  by  sec- 
tion 7701(a)(30). 

"(b)  Controlled  Foreign  Corporation.— For  purposes  of  this 
part,  the  term  'controlled  foreign  corporation1  has  the  meaning 
given  such  term  by  section  957(a). 

"(c)  Marketable  Stock. — For  purposes  of  this  part — 

"(1)  In  general. — The  term  'marketable  stock'  means — 
"(A)  any  stock  which  is  regularly  traded  on — 

"(i)  a  national  securities  exchange  which  is  registered 
with  the  Securities  and  Exchange  Commission  or  the 
national  market  system  established  pursuant  to  section 
11 A  of  the  Securities  and  Exchange  Act  of  1934,  or 

"(ii)  any  exchange  or  other  market  which  the  Secre- 
tary determines  has  rules  adequate  to  carry  out  the 
purposes  of  this  part,  and 
"(B)  to  the  extent  provided  in  regulations,  stock  in  any 
foreign  corporation  which  is  comparable  to  a  regulated  in- 
vestment company  and  which  offers  for  sale  or  has  out- 
standing any  stock  of  which  it  is  the  issuer  and  which  is 
redeemable  at  its  net  asset  value. 
"(2)  Special  rule  for  regulated  investment  companies. — 
In  the  case  of  any  regulated  investment  company  which  is  offer- 
ing for  sale  or  has  outstanding  any  stock  of  which  it  is  the 
issuer  and  which  is  redeemable  at  its  net  asset  value,  all  stock 
in  a  passive  foreign  corporation  which  it  owns  (or  is  treated 
under  section  1291(g)  as  owning)  shall  be  treated  as  marketable 
stock  for  purposes  of  this  part.  Except  as  provided  in  regula- 
tions, a  similar  rule  shall  apply  in  the  case  of  any  other  regu- 
lated investment  company. 
"(d)  Other  Special  Rules. — For  purposes  of  this  part — 

"(1)  Certain  corporations  not  treated  as  passive.— A  cor- 
poration shall  not  be  treated  as  a  passive  foreign  corporation 
for  the  1st  taxable  year  such  corporation  has  gross  income  (here- 
inafter in  this  paragraph  referred  to  as  the  'start-up  year  )  if— 
"(A)  no  predecessor  of  such  corporation  was  a  passive  for- 
eign corporation, 
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"(B)  it  is  established  to  the  satisfaction  of  the  Secretary 
that  such  corporation  will  not  be  a  passive  foreign  corpora- 
tion for  either  of  the  1st  2  taxable  years  following  the  start- 
up year,  and 

"(C)  such  corporation  is  not  a  passive  foreign  corporation 
for  either  of  the  1st  2  taxable  years  following  the  start-up 
year. 

"(2)  Certain  corporations  changing  businesses. — A  corpo- 
ration shall  not  be  treated  as  a  passive  foreign  corporation  for 
any  taxable  year  if— 

"(A)  neither  such  corporation  (nor  any  predecessor)  was  a 
passive  foreign  corporation  for  any  prior  taxable  year, 

"(B)  it  is  established  to  the  satisfaction  of  the  Secretary 
that — 

"(i)  substantially  all  of  the  passive  income  of  the  cor- 
poration for  the  taxable  year  is  attributable  to  proceeds 
from  the  disposition  of  1  or  more  active  trades  or  busi- 
nesses, and 

"(ii)  such  corporation  will  not  be  a  passive  foreign 
corporation  for  either  of  the  1st  2  taxable  years  follow- 
ing the  taxable  year,  and 
"(C)  such  corporation  is  not  a  passive  foreign  corporation 
for  either  of  such  2  taxable  years. 
For  purposes  of  section  1296(c),  any  passive  income  referred  to  in 
subparagraph  (B)(i)  shall  be  treated  as  income  which  is  not  pas- 
sive income  and  any  assets  which  produce  income  so  described 
shall  be  treated  as  assets  producing  income  other  than  passive 
income. 

"(3)  Treatment  of  certain  foreign  corporations  owning 
stock  in  25-percent  owned  domestic  corporation. — 

"(A)  In  general. — If  a  foreign  corporation  owns  at  least 
25  percent  (by  value)  of  the  stock  of  a  domestic  corporation, 
for  purposes  of  determining  whether  such  foreign  corpora- 
tion is  a  passive  foreign  corporation,  any  qualified  stock 
held  by  such  domestic  corporation  shall  be  treated  as  an 
asset  which  does  not  produce  passive  income  (and  is  not 
held  for  the  production  of  passive  income)  and  any  amount 
included  in  gross  income  with  respect  to  such  stock  shall 
not  be  treated  as  passive  income. 

"(B)  Qualified  stock. — For  purposes  of  subparagraph 
(A),  the  term  'qualified  stock '  means  any  stock  in  a  C  corpo- 
ration which  is  a  domestic  corporation  and  which  is  not  a 
regulated  investment  company  or  real  estate  investment 
trust. 

"(4)  Treatment  of  corporation  which  was  a  pfic. — A  cor- 
poration shall  be  treated  as  a  passive  foreign  corporation  for 
any  taxable  year  beginning  before  January  1,  1993,  if  and  only 
if  such  corporation  was  a  passive  foreign  investment  company 
under  this  part  as  in  effect  for  such  taxable  year. 

"(5)  Separate  interests  treated  as  separate  corpora- 
tions.— Under  regulations  prescribed  by  the  Secretary,  where 
necessary  to  carry  out  the  purposes  of  this  part,  separate  classes 
of  stock  (or  other  interests)  in  a  corporation  shall  be  treated  as 
interests  in  separate  corporations. 
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"(e)  Treatment  of  Certain  Leased  Property. — For  purposes  of 
section  1296(a)(2)— 

"(1)  In  general. — Any  tangible  personal  property  with  re- 
spect to  which  the  foreign  corporation  is  the  lessee  under  a  lease 
with  a  term  of  at  least  12  months  shall  be  treated  as  an  asset 
actually  held  by  such  corporation. 
"(2)  Determination  of  value.— 

"(A)  In  general. — The  value  of  any  asset  to  which  para- 
graph (1)  applies  shall  be  the  lesser  of— 

"(i)  the  fair  market  value  of  such  property,  or 
"(ii)  the  unamortized  portion  (as  determined  under 
regulations  prescribed  by  the  Secretary)  of  the  present 
value  of  the  payments  under  the  lease  for  the  use  of 
such  property. 

"(B)  Present  value. — For  purposes  of  subparagraph  (A), 
the  present  value  of  payments  described  in  subparagraph 
(A)(ii)  shall  be  determined  in  the  manner  provided  in  regu- 
lations prescribed  by  the  Secretary — 

"(i)  as  of  the  beginning  of  the  lease  term,  and 
(ii)  except  as  provided  in  such  regulations,  by  using 
a  discount  rate  equal  to  the  applicable  Federal  rate  de- 
termined under  section  1274(d) — 

"(I)  by  substituting  the  lease  term  for  the  term  of 
the  debt  instrument,  and 

"(II)  without  regard  to  paragraph  (2)  or  (3)  there- 

of. 

"(3)  Exceptions. — This  subsection  shall  not  apply  in  any  case 
where — 

"(A)  the  lessor  is  a  related  person  (as  defined  in  the  last 
sentence  of  section  1296(b)(2))  with  respect  to  the  foreign  cor- 
poration, or 

"(B)  a  principal  purpose  of  leasing  the  property  was  to 
avoid  the  provisions  of  this  part. 
"(f)  Election  by  Certain  Passive  Foreign  Corporations  To  Be 
Treated  as  a  Domestic  Corporation. — 

"(1)  In  general. — For  purposes  of  this  title,  if— 

"(A)  a  passive  foreign  corporation  would  qualify  as  a  reg- 
ulated investment  company  under  part  I  of  subchapter  M  if 
such  passive  foreign  corporation  were  a  domestic  corpora- 
tion, 

"(B)  such  passive  foreign  corporation  meets  such  require- 
ments as  the  Secretary  shall  prescribe  to  ensure  that  the 
taxes  imposed  by  this  title  on  such  passive  foreign  corpora- 
tion are  paid,  and 

"(C)  such  passive  foreign  corporation  makes  an  election  to 
have  this  paragraph  apply  and  waives  all  benefits  which 
are  granted  by  the  United  States  under  any  treaty  and  to 
which  such  corporation  would  otherwise  be  entitled  by 
reason  of  being  a  resident  of  another  country, 
such  corporation  shall  be  treated  as  a  domestic  corporation. 

"(2)  Certain  rules  made  applicable. — Rules  similar  to  the 
rules  of  paragraphs  (2),  (3),  (4)(A),  and  (5)  of  section  953(d)  shall 
apply  with  respect  to  any  corporation  making  an  election  under 
paragraph  (1). 
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"(g)  Special  Rules  for  Certain  Taxpayers. — 

"(1)  Tax-exempt  organizations. — In  the  case  of  any  organi- 
zation exempt  from  tax  under  section  501 — 

"(A)  this  part  shall  apply  to  any  stock  in  a  passive  for- 
eign corporation  owned  (or  treated  as  owned  under  section 
1394(e))  by  such  organization  only  to  the  extent  that  a  divi- 
dend on  such  stock  would  be  taken  into  account  in  deter- 
mining the  unrelated  business  taxable  income  of  such  orga- 
nization, and 

"(B)  to  the  extent  that  this  part  applies  to  any  such  stock, 
this  part  shall  be  applied  in  the  same  manner  as  if  such 
organization  were  not  exempt  from  tax  under  section  501(a). 
"(2)  Treatment  of  stock  held  by  pooled  income  fund.— If 
stock  in  a  passive  foreign  corporation  is  owned  (or  treated  as 
owned  under  section  1294(e))  by  a  pooled  income  fund  (as  de- 
fined in  section  642(c)(5))  and  no  portion  of  any  gain  from  a  dis- 
position of  such  stock  may  be  allocated  to  income  under  the 
terms  of  the  governing  instrument  of  such  fund — 

"(A)  section  1293  shall  not  apply  to  any  gain  on  a  dispo- 
sition of  such  stock  by  such  fund  if  (without  regard  to  sec- 
tion 1293)  a  deduction  would  be  allowable  with  respect  to 
such  gain  under  section  642(c)(3), 

"(B)  subpart  A  shall  not  apply  with  respect  to  such  stock, 
and 

"(C)  in  determining  whether  section  1293  applies  to  any 
distribution  in  respect  of  such  stock,  such  stock  shall  be 
treated  as  failing  to  qualify  for  the  exceptions  under  section 
1294(a)(1). 

"(h)  Information  From  Shareholders. — Every  United  States 
person  who  owns  stock  in  any  passive  foreign  corporation  shall  fur- 
nish with  respect  to  such  corporation  such  information  as  the  Secre- 
tary may  prescribe. 

"(i)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  necessary  or  appropriate  to  carry  out  the  purposes  of  this 
part,  including  regulations — 

"(1)  providing  that  gross  income  shall  be  determined  without 
regard  to  section  1293  for  such  purposes  as  may  be  specified  in 
such  regulations,  and 

"(2)  to  prevent  avoidance  of  the  provisions  of  this  part 
through  changes  in  citizenship  or  residence  status.  " 

(b)  Installment  Sales  Treatment  Not  Available. — Paragraph 
(2)  of  section  453(k)  is  amended  by  striking  "or"  at  the  end  of  sub- 
paragraph (A),  by  inserting  "or"  at  the  end  of  subparagraph  (B), 
and  by  adding  at  the  end  thereof  the  following  new  subparagraph: 

"(C)  stock  in  a  passive  foreign  corporation  (as  defined  in 
section  1296)  if  section  1293  applies  to  such  sale,  ". 

(c)  Treatment  of  Mark-to-Market  Gain  Under  Section 
4982.— 

(1)  Subsection  (e)  of  section  4982  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph: 

"(6)  Treatment  of  gain  recognized  under  section  1291  — 
For  purposes  of  determining  a  regulated  investment  company  s 
ordinary  income — 
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"(A)  notwithstanding  paragraph  (1)(C),  section  1291  shall 
be  applied  as  if  such  company's  taxable  year  ended  on  Octo- 
ber 31,  and 

"(B)  any  ordinary  gain  or  loss  from  an  actual  disposition 
of  stock  in  a  passive  foreign  corporation  during  the  portion 
of  the  calendar  year  after  October  31  shall  be  taken  into  ac- 
count in  determining  such  company's  ordinary  income  for 
the  following  calendar  year. 
In  the  case  of  a  company  making  an  election  under  paragraph 
(4),  the  preceding  sentence  shall  be  applied  by  substituting  the 
last  day  of  the  company's  taxable  year  for  October  31.  " 

(2)  Subsection  (b)  of  section  852  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph: 

"(10)  Special  rule  for  certain  losses  on  stock  in  passive 
foreign  corporations. — To  the  extent  provided  in  regulations, 
the  taxable  income  of  a  regulated  investment  company  (other 
than  a  company  to  which  an  election  under  section  4982(e)(4) 
applies)  shall  be  computed  without  regard  to  any  net  reduction 
in  the  value  of  any  stock  of  a  passive  foreign  corporation  to 
which  section  1291  applies  occurring  after  October  31  of  the  tax- 
able year,  and  any  such  reduction  shall  be  treated  as  occurring 
on  the  first  day  of  the  following  taxable  year.  " 

(3)  Subsection  (c)  of  section  852  is  amended  by  inserting  after 
"October  31  of  such  year"  the  following:  ",  without  regard  to 
any  net  reduction  in  the  value  of  any  stock  of  a  passive  foreign 
corporation  to  which  section  1291  applies  occurring  after  Octo- 
ber 31  of  such  year,  ". 

(d)  Treatment  of  Certain  Previously  Taxed  Amounts. — Sub- 
section (e)  of  section  959  is  amended — 

(1)  by  adding  at  the  end  thereof  the  following  new  sentence: 
"A  similar  rule  shall  apply  in  the  case  of  amounts  included  in 
gross  income  under  section  1293  (as  in  effect  on  January  1, 
1992). "  and 

(2)  by  striking  "Amounts  Previously  Taxed  Under  Section 
1248"  in  the  subsection  heading  and  inserting  "Certain  Previ- 
ously Taxed  Amounts". 

SEC.  4403.  TECHNICAL  AND  CONFORMING  AMENDMENTS. 

(a)  General  Rule.— 

(1)  Paragraph  (2)  of  section  171(c)  is  amended — 

(A)  by  striking  ",  or  by  a  foreign  personal  holding  compa- 
ny, as  defined  in  section  552",  and 

(B)  by  striking  ",  or  a  foreign  personal  holding  company". 

(2)  Section  312  is  amended  by  striking  subsection  (j). 

(3)  Subsection  (m)  of  section  312  is  amended  by  striking  ",  a 
foreign  investment  company  (within  the  meaning  of  section 
1246(b)),  or  a  foreign  personal  holding  company  (within  the 
meaning  of  section  552)"  and  inserting  "or  a  passive  foreign  cor- 
poration (as  defined  in  section  1296)". 

(4)  Subsection  (e)  of  section  443  is  amended  by  striking  para- 
graph (3)  and  by  redesignating  paragraphs  (4)  and  (5)  as  para- 
graphs (3)  and  (4),  respectively. 

(5)  Clause  (ii)  of  section  465(c)(7)(B)  is  amended  to  read  as  fol- 
lows: 
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"(ii)  a  passive  foreign  corporation  with  respect  to 
which  the  stock  ownership  requirements  of  section 
1292(a)(2)(B)  are  met,  or". 

(6)  Subsection  (b)  of  section  535  is  amended  by  striking  para- 
graph (9). 

(7)  Subsection  (d)  of  section  535  is  hereby  repealed. 

(8)  Paragraph  (1)  of  section  543(b)  is  amended  by  inserting 
"and"  at  the  end  of  subparagraph  (A),  by  striking  "  and"  at 
the  end  of  subparagraph  (B)  and  inserting  a  period,  and  by 
striking  subparagraph  (C). 

(9)  Paragraph  (1)  of  section  562(b)  is  amended  by  striking  "or 
a  foreign  personal  holding  company  described  in  section  552". 

(10)  Section  563  is  amended — 

(A)  by  striking  subsection  (c), 

(B)  by  redesignating  subsection  (d)  as  subsection  (c),  and 

(C)  by  striking  "subsection  (a),  (b),  or  (c)"  in  subsection  (c) 
(as  so  redesignated)  and  inserting  "subsection  (a)  or  (b)". 

(11)  Paragraph  (2)  of  section  751(d)  is  amended  by  striking 
"subsection  (a)  of  section  1246  (relating  to  gain  on  foreign  in- 
vestment company  stock)"  and  inserting  "section  1291  (relating 
to  stock  in  certain  passive  foreign  corporations  marked  to 
market)". 

(12)  Subsection  (b)  of  section  851  is  amended  by  striking  the 
sentence  following  paragraph  (4)(B)  which  contains  a  reference 
to  section  1293(a). 

(13)  Clause  (ii)  of  section  864(b)(2)(A)  is  amended  by  striking 
"(other  than  "  and  all  that  follows  down  through  "holding  com- 
pany)" and  inserting  "(other  than  a  corporation  which  would  be 
a  personal  holding  company  but  for  section  542(c)(5)  and  which 
is  not  United  States  controlled  (as  defined  in  section 
1292(a)(2))". 

(14)  Subsection  (d)  of  section  904  is  amended  by  striking  para- 
graphs (2XAXU),  (2)(E)(iii),  and  (3)(I). 

(15) (A)  Subparagraph  (A)  of  section  904(g)(1)  is  amended  to 
read  as  follows: 

"(A)  Any  amount  included  in  gross  income  under  section 
951(a)  (relating  to  amounts  included  in  gross  income  of 
United  States  shareholders). " 
(B)  The  paragraph  heading  of  paragraph  (2)  of  section  904(g) 
is  amended  by  striking  "and  foreign  personal  holding  or 

PASSIVE  FOREIGN  INVESTMENT  COMPANY". 

(16)  Section  951  is  amended  by  striking  subsections  (c),  (d), 
and  (f),  and  by  redesignating  subsection  (e)  as  subsection  (c). 

(17)  Paragraph  (1)  of  section  986(c)  is  amended  by  striking  "or 
1293(c)". 

(18)  Paragraph  (3)  of  section  989(b)  is  amended  by  striking 
",  551(a),  or  1293(a)". 

(19)  Paragraph  (5)  of  section  1014(b)  is  hereby  repealed. 

(20)  Subsection  (a)  of  section  1016  is  amended  by  striking 
paragraph  (13)  and  by  redesignating  the  following  paragraphs 
accordingly. 

(21)  Paragraph  (3)  of  section  1212(a)  is  amended— 
(A)  by  striking  subparagraph  (A), 
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(B)  by  redesignating  subparagraphs  (B)  and  (C)  as  sub- 
paragraphs (A)  and  (B),  respectively,  and 

(C)  by  amending  subparagraph  (D)  to  read  as  follows: 
"(C)  for  which  it  is  a  passive  foreign  corporation.  " 

(22)  Section  122S  is  amended  by  striking  paragraph  (10)  and 
by  redesignating  the  following  paragraphs  accordingly. 

(23)  Subsection  (d)  of  section  1248  is  amended  by  striking 
paragraphs  (5)  and  (7). 

(24) (A)  Subsection  (a)  of  section  6035  is  amended  by  striking 
"foreign  personal  holding  company  (as  defined  in  section  552)" 
and  inserting  "passive  foreign  corporation  with  respect  to  which 
the  stock  ownership  requirements  of  section  1292(a)(2)(B)  are 
met". 

(B)  The  section  heading  for  section  6035  is  amended  by  strik- 
ing "FOREIGN  PERSONAL  HOLDING  COMPANIES"  and  inserting 
"CLOSELY  HELD  PASSIVE  FOREIGN  CORPORATIONS",. 

(C)  The  table  of  sections  for  subpart  A  of  part  III  of  subchap- 
ter A  of  chapter  61  is  amended  by  striking  "foreign  personal 
holding  companies  "  in  the  item  relating  to  section  6035  and  in- 
serting "closely-held passive  foreign  corporations". 

(25)  Subparagraph  (D)  of  section  6103(e)(1)  is  amended  by 
striking  clause  (iv)  and  redesignating  clauses  (v)  and  (vi)  as 
clauses  (iv)  and  (v),  respectively. 

(26)  Subparagraph  (B)  of  section  6501(e)(1)  is  amended  to  read 
as  follows: 

"(B)  Constructive  dividends. — If  the  taxpayer  omits 
from  gross  income  an  amount  properly  includible  therein 
under  section  951(a),  the  tax  may  be  assessed,  or  a  proceed- 
ing in  court  for  the  collection  of  such  tax  may  be  done 
without  assessing,  at  any  time  within  6  years  after  the 
return  was  filed. " 

(27)  Section  4947  and  section  4948(c)(4)  are  each  amended  by 
striking  "556(b)(2),  "  each  place  it  appears. 

(b)  Clerical  Amendments. — 

(1)  The  table  of  parts  for  subchapter  G  of  chapter  1  is  amend- 
ed by  striking  the  item  relating  to  part  III. 

(2)  The  table  of  sections  for  part  IV  of  subchapter  P  of  chap- 
ter 1  is  amended  by  striking  the  items  relating  to  sections  1246 
and  1247. 

(3)  The  table  of  parts  for  subchapter  P  of  chapter  1  is  amend- 
ed by  striking  the  item  relating  to  part  VI  and  inserting  the  fol- 
lowing: 

"Part  VI.  Treatment  of  passive  foreign  corporations.  " 
SEC.  4404.  EFFECTIVE  DATE. 

(a)  General  Rule.— Except  as  otherwise  provided  in  this  section, 
the  amendments  made  by  this  part  shall  apply  to— 

(1)  taxable  years  of  United  States  persons  beginning  after  De- 
cember 31,  1992,  and 

(2)  taxable  years  of  foreign  corporations  ending  with  or 
within  such  taxable  years  of  United  States  persons. 

(b)  Denial  of  Installment  Sales  Treatment.— The  amendment 
made  by  section  3402(b)  shall  apply  to  dispositions  after  December 
31,  1992. 
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(c)  Basis  Rule. — The  amendments  made  by  this  part  shall  not 
affect  the  determination  of  the  basis  of  any  stock  acquired  from  a 
decedent  in  a  taxable  year  beginning  before  January  1,  1993. 

PART II— TREATMENT  OF  CONTROLLED  FOREIGN 
CORPORATIONS 

SEC.  4411.  GAIN  ON  CERTAIN  STOCK  SALES  BY  CONTROLLED  FOREIGN  COR- 
PORATIONS TREATED  AS  DIVIDENDS. 

(a)  General  Rule. — Section  964  (relating  to  miscellaneous  provi- 
sions) is  amended  by  adding  at  the  end  thereof  the  following  new 
subsection: 

"(f)  Gain  on  Certain  Stock  Sales  by  Controlled  Foreign 
Corporations  Treated  as  Dividends. — 

"(1)  In  general. — If  a  controlled  foreign  corporation  sells  or 
exchanges  stock  in  any  other  foreign  corporation,  gain  recog- 
nized on  such  sale  or  exchange  shall  be  included  in  the  gross 
income  of  such  controlled  foreign  corporation  as  a  dividend  to 
the  same  extent  that  it  would  have  been  so  included  under  sec- 
tion 1248(a)  if  such  controlled  foreign  corporation  were  a 
United  States  person.  For  purposes  of  determining  the  amount 
which  would  have  been  so  includible,  the  determination  of 
whether  such  other  foreign  corporation  was  a  controlled  foreign 
corporation  shall  be  made  without  regard  to  the  preceding  sen- 
tence. 

"(2)  Same  country  exception  not  applicable. — Clause  (i)  of 
section  954(c)(3)(A)  shall  not  apply  to  any  amount  treated  as  a 
dividend  by  reason  of  paragraph  (1). 

"(3)  Clarification  of  deemed  sales.— For  purposes  of  this 
subsection,  a  controlled  foreign  corporation  shall  be  treated  as 
having  sold  or  exchanged  any  stock  if,  under  any  provision  of 
this  subtitle,  such  controlled  foreign  corporation  is  treated  as 
having  gain  from  the  sale  or  exchange  of  such  stock. ". 

(b)  Amendment  of  Section  904(d). — Clause  (i)  of  section 
904(d)(2)(E)  is  amended  by  striking  uand  except  as  provided  in  regu- 
lations, the  taxpayer  was  a  United  States  shareholder  in  such  corpo- 
ration". 

(c)  Effective  Dates. — 

(1)  The  amendment  made  by  subsection  (a)  shall  apply  to  gain 
recognized  on  transactions  occurring  after  the  date  of  the  enact- 
ment of  this  Act. 

(2)  The  amendment  made  by  subsection  (b)  shall  apply  to  dis- 
tributions after  the  date  of  the  enactment  of  this  Act. 

SEC.  4412.  AUTHORITY  TO  PRESCRIBE  SIMPLIFIED  METHOD  FOR  APPLYING 
SECTION  960(b)(2). 

(a)  General  Rule. — Paragraph  (2)  of  section  960(b)  is  amended  by 
adding  at  the  end  thereof  the  following  new  sentence:  uThe  Secre- 
tary may  prescribe  regulations  requiring  the  use  of  simplified  meth- 

,  ods  set  forth  in  such  regulations  for  determining  the  amount  of  the 
i  increase  referred  to  in  the  preceding  sentence.  " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 
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SEC  4413.  MISCELLANEOUS  MODIFICATIONS  TO  SUBPART  F. 

(a)  Section  1248  Gain  Taken  Into  Account  in  Determining 
Pro  Rata  Share.— 

(1)  In  general. — Paragraph  (2)  of  section  951(a)  (defining  pro 
rata  share  of  subpart  F  income)  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence:  "For  purposes  of  sub- 
paragraph (B),  any  gain  included  in  the  gross  income  of  any 
person  as  a  dividend  under  section  1248  shall  be  treated  as  a 
distribution  received  by  such  person  with  respect  to  the  stock  in- 
volved. " 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  dispositions  after  the  date  of  the  enactment  of 
this  Act. 

(b)  Basis  Adjustments  In  Stock  Held  by  Foreign  Corpora- 
tion.— 

(1)  In  general. — Section  961  (relating  to  adjustments  to  basis 
of  stock  in  controlled  foreign  corporations  and  of  other  property) 
is  amended  by  adding  at  the  end  thereof  the  following  new  sub- 
section: 

"(c)  Basis  Adjustments  in  Stock  Held  by  Foreign  Corpora- 
tion.— Under  regulations  prescribed  by  the  Secretary,  if  a  United 
States  shareholder  is  treated  under  section  958(a)(2)  as  owning  any 
stock  in  a  controlled  foreign  corporation  which  is  actually  owned  by 
another  controlled  foreign  corporation,  adjustments  similar  to  the 
adjustments  provided  by  subsections  (a)  and  (b)  shall  be  made  to  the 
basis  of  such  stock  in  the  hands  of  such  other  controlled  foreign  cor- 
poration, but  only  for  the  purposes  of  determining  the  amount  in- 
cluded under  section  951  in  the  gross  income  of  such  United  States 
shareholder  (or  any  other  United  States  shareholder  who  acquires 
from  any  person  any  portion  of  the  interest  of  such  United  States 
shareholder  by  reason  of  which  such  shareholder  was  treated  as 
owning  such  stock,  but  only  to  the  extent  of  such  portion,  and  sub- 
ject to  such  proof  of  identity  of  such  interest  as  the  Secretary  may 
prescribe  by  regulations). " 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  for  purposes  of  determining  inclusions  for  taxable 
years  of  United  States  shareholders  beginning  after  December 
SI,  1992. 

(c)  Determination  of  Previously  Taxed  Income  In  Section 
304  Distributions,  Etc. — 

(1)  In  general. — Section  959  (relating  to  exclusion  from  gross 
income  of  previously  taxed  earnings  and  profits)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 
"(f)  Adjustments  for  Certain  Transactions.— If  by  reason  of— 
"(1)  a  transaction  to  which  section  304  applies, 
"(2)  the  structure  of  a  United  States  shareholder's  holdings  in 
controlled  foreign  corporations,  or 
"(3)  other  circumstances, 
there  would  be  a  multiple  inclusion  of  any  item  in  income  (or  an 
inclusion  or  exclusion  without  an  appropriate  basis  adjustment)  by 
reason  of  this  subpart,  the  Secretary  may  prescribe  regulations  pro- 
viding such  modifications  in  the  application  of  this  subpart  as  may 
be  necessary  to  eliminate  such  multiple  inclusion  or  provide  such 
basis  adjustment,  as  the  case  may  be. ' 
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(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 
(d)  Clarification  of  Treatment  of  Branch  Tax  Exemptions 
or  Reductions.— 

(1)  In  general. — Subsection  (b)  of  section  952  is  amended  by 
adding  at  the  end  thereof  the  following  new  sentence:  "For  pur- 
poses of  this  subsection,  any  exemption  (or  reduction)  with  re- 
spect to  the  tax  imposed  by  section  884  shall  not  be  taken  into 
account. " 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  to  taxable  years  beginning  after  December  31,  1986. 

SEC.  4414.  INDIRECT  FOREIGN  TAX  CREDIT  ALLOWED  FOR  CERTAIN  LOWER 
TIER  COMPANIES. 

(a)  Section  902  Credit.— 

(1)  In  general. — Subsection  (b)  of  section  902  (relating  to 
deemed  taxes  increased  in  case  of  certain  2nd  and  3rd  tier  for- 
eign corporations)  is  amended  to  read  as  follows: 

"(b)  Deemed  Taxes  Increased  in  Case  of  Certain  Lower  Tier 
Corpora  tions.  — 

"(1)  In  general.— If— 

"(A)  any  foreign  corporation  is  a  member  of  a  qualified 
group,  and 

"(B)  such  foreign  corporation  owns  10  percent  or  more  of 
the  voting  stock  of  another  member  of  such  group  from 
which  it  receives  dividends  in  any  taxable  year, 
such  foreign  corporation  shall  be  deemed  to  have  paid  the  same 
proportion  of  such  other  member's  post-1986  foreign  income 
taxes  as  would  be  determined  under  subsection  (a)  if  such  for- 
eign corporation  were  a  domestic  corporation. 

"(2)  Qualified  group. — For  purposes  of  paragraph  (1),  the 
term  'qualified  group '  means — 

"(A)  the  foreign  corporation  described  in  subsection  (a), 
and 

"(B)  any  other  foreign  corporation  if— 

"(i)  the  domestic  corporation  owns  at  least  5  percent 
of  the  voting  stock  of  such  other  foreign  corporation  in- 
directly through  a  chain  of  foreign  corporations  con- 
nected through  stock  ownership  of  at  least  10  percent  of 
their  voting  stock, 

"(ii)  the  foreign  corporation  described  in  subsection 
(a)  is  the  first  tier  corporation  in  such  chain,  and 

"(Hi)  such  other  corporation  is  not  below  the  sixth 
tier  in  such  chain, 
The  term  'qualified  group '  shall  not  include  any  foreign  corpo- 
ration below  the  third  tier  in  the  chain  referred  to  in  clause  (i) 
unless  such  foreign  corporation  is  a  controlled  foreign  corpora- 
tion (as  defined  in  section  957)  and  the  domestic  corporation  is 
a  United  States  shareholder  (as  defined  in  section  951(b))  in 
such  foreign  corporation.  Paragraph  (1)  shall  apply  to  those 
taxes  paid  by  a  member  of  the  qualified  group  below  the  third 
tier  only  with  respect  to  periods  during  which  it  was  a  con- 
trolled foreign  corporation. " 

(2)  Conforming  amendments. — 
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(A)  Subparagraph  (B)  of  section  902(c)(3)  is  amended  by 
adding  "or"  at  the  end  of  clause  (i)  and  by  striking  clauses 
(ii)  and  (Hi)  and  inserting  the  following  new  clause: 

"(ii)  the  requirements  of  subsection  (b)(2)  are  met 
with  respect  to  such  foreign  corporation.  " 

(B)  Subparagraph  (B)  of  section  902(c)(4)  is  amended  by 
striking  "3rd  foreign  corporation"  and  inserting  "sixth  tier 
foreign  corporation". 

(C)  The  heading  for  paragraph  (3)  of  section  902(c)  is 
amended  by  striking  "where  domestic  corporation  ac- 
quires 10  percent  of  foreign  corporation"  and  insert- 
ing "where  foreign  corporation  first  qualifies". 

(D)  Paragraph  (3)  of  section  902(c)  is  amended  by  striking 
"ownership"  each  place  it  appears. 

(b)  Section  960  Credit. — Paragraph  (1)  of  section  960(a)  (relating 
to  special  rules  for  foreign  tax  credits)  is  amended  to  read  as  fol- 
lows: 

"(1)  Deemed  paid  credit. — For  purposes  of  subpart  A  of  this 
part,  if  there  is  included  under  section  951(a)  in  the  gross 
income  of  a  domestic  corporation  any  amount  attributable  to 
earnings  and  profits  of  a  foreign  corporation  which  is  a  member 
of  a  qualified  group  (as  defined  in  section  902(b))  with  respect  to 
the  domestic  corporation,  then,  except  to  the  extent  provided  in 
regulations,  section  902  shall  be  applied  as  if  the  amount  so  in- 
cluded were  a  dividend  paid  by  such  foreign  corporation  (deter- 
mined by  applying  section  902(c)  in  accordance  with  section 
904(d)(3)(B)). " 

(c)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  taxes  of  foreign  corporations  for  taxable  years  of  such 
corporations  beginning  after  the  date  of  enactment  of  this  Act. 

(2)  Special  rule. — In  the  case  of  any  chain  of  foreign  corpo- 
rations described  in  clauses  (i)  and  (ii)  of  section  902(b)(2)(B)  of 
the  Internal  Revenue  Code  of  1986  (as  amended  by  this  section), 
no  liquidation,  reorganization,  or  similar  transaction  in  a  tax- 
able year  beginning  after  the  date  of  the  enactment  of  this  Act 
shall  have  the  effect  of  permitting  taxes  to  be  taken  into  ac- 
count under  section  902  of  the  Internal  Revenue  Code  of  1986 
which  could  not  have  been  taken  into  account  under  such  sec- 
tion but  for  such  transaction. 

PART  III— OTHER  PROVISIONS 

SEC.  4421.  EXCHANGE  RATE  USED  IN  TRANSLATING  FOREIGN  TAXES. 

(a)  Accrued  Taxes  Translated  by  Using  Average  Rate  for 
Year  to  Which  Taxes  Relate.— 

(1)  In  general. — Subsection  (a)  of  section  986  (relating  to 
translation  of  foreign  taxes)  is  amended  to  read  as  follows: 
"(a)  Foreign  Income  Taxes. — 

"(1)  Translation  of  accrued  taxes. — 

"(A)  In  general. — For  purposes  of  determining  the 
amount  of  the  foreign  tax  credit,  in  the  case  of  a  taxpayer 
who  takes  foreign  income  taxes  into  account  when  accrued, 
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the  amount  of  any  foreign  income  taxes  (and  any  adjust- 
ment thereto)  shall  be  translated  into  dollars  by  using  the 
average  exchange  rate  for  the  taxable  year  to  which  such 
taxes  relate. 

"(B)  Exception  for  taxes  not  paid  within  following 

2  YEARS. — 

"(i)  Subparagraph  (A)  shall  not  apply  to  any  foreign 
income  taxes  paid  after  the  date  2  years  after  the  close 
of  the  taxable  year  to  which  such  taxes  relate. 

"(ii)  Subparagraph  (A)  shall  not  apply  to  taxes  paid 
before  the  beginning  of  the  taxable  year  to  which  such 
taxes  relate. 

"(C)  Exception  for  inflationary  currencies. — To  the 
extent  provided  in  regulations,  subparagraph  (A)  shall  not 
apply  to  any  foreign  income  taxes  the  liability  for  which  is 
denominated  in  any  currency  determined  to  be  an  inflation- 
ary currency  under  such  regulations. 

"(D)  Cross  reference. — 

"For  adjustments  where  tax  is  not  paid  within  2  years,  see  section  905(c). 

"(2)  Translation  of  taxes  to  which  paragraph  d)  does 
not  apply. — For  purposes  of  determining  the  amount  of  the  for- 
eign tax  credit,  in  the  case  of  any  foreign  income  taxes  to  which 
subparagraph  (A)  of  paragraph  (1)  does  not  apply — 

"(A)  such  taxes  shall  be  translated  into  dollars  using  the 
exchange  rates  as  of  the  time  such  taxes  were  paid  to  the 
foreign  country  or  possession  of  the  United  States,  and 

"(B)  any  adjustment  to  the  amount  of  such  taxes  shall  be 
translated  into  dollars  using — 

"(i)  except  as  provided  in  clause  (ii),  the  exchange 
rate  as  of  the  time  when  such  adjustment  is  paid  to  the 
foreign  country  or  possession,  or 

"(ii)  in  the  case  of  any  refund  or  credit  of  foreign 
income  taxes,  using  the  exchange  rate  as  of  the  time  of 
the  original  payment  of  such  foreign  income  taxes. 
"(3)  Foreign  income  taxes. — For  purposes  of  this  subsection, 
the  term  'foreign  income  taxes'  means  any  income,  war  profits, 
or  excess  profits  taxes  paid  or  accrued  to  any  foreign  country  or 
to  any  possession  of  the  United  States.  " 

(2)  Adjustment  when  not  paid  within  2  years  after  year 
to  which  taxes  relate.— Subsection  (c)  of  section  905  is 
amended  to  read  as  follows: 
"(c)  Adjustments  to  Accrued  Taxes. — 
"(1)  In  general. — If— 

"(A)  accrued  taxes  when  paid  differ  from  the  amounts 
claimed  as  credits  by  the  taxpayer, 

"(B)  accrued  taxes  are  not  paid  before  the  date  2  years 
after  the  close  of  the  taxable  year  to  which  such  taxes 
relate,  or 

"(C)  any  tax  paid  is  refunded  in  whole  or  in  part, 
the  taxpayer  shall  notify  the  Secretary,  who  shall  redetermine 
the  amount  of  the  tax  for  the  year  or  years  affected. 

"(2)  Special  rule  for  taxes  not  paid  within  2  years. — In 
making  the  redetermination  under  paragraph  (1),  no  credit 
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shall  be  allowed  for  accrued  taxes  not  paid  before  the  date  re- 
ferred to  in  subparagraph  (B)  of  paragraph  (1).  Any  such  taxes 
if  subsequently  paid  shall  be  taken  into  account  for  the  taxable 
year  in  which  paid  and  no  redetermination  under  this  section 
shall  be  made  on  account  of  such  payment. 

"(3)  Adjustments. — The  amount  of  tax  due  on  any  redetermi- 
nation under  paragraph  (1)  (if  any)  shall  be  paid  by  the  taxpay- 
er on  notice  and  demand  by  the  Secretary,  and  the  amount  of 
tax  overpaid  (if  any)  shall  be  credited  or  refunded  to  the  tax- 
payer in  accordance  with  subchapter  B  of  chapter  66  (section 
6511  et  seq.). 

"(4)  Bond  requirements. — In  the  case  of  any  tax  accrued  but 
not  paid,  the  Secretary,  as  a  condition  precedent  to  the  allow- 
ance of  the  credit  provided  in  this  subpart,  may  require  the  tax- 
payer to  give  a  bond,  with  sureties  satisfactory  to  and  approved 
by  the  Secretary,  in  such  sum  as  the  Secretary  may  require,  con- 
ditioned on  the  payment  by  the  taxpayer  of  any  amount  of  tax 
found  due  on  any  such  redetermination.  Any  such  bond  shall 
contain  such  further  conditions  as  the  Secretary  may  require. 

"(5)  Other  special  rules. — In  any  redetermination  under 
paragraph  (1)  by  the  Secretary  of  the  amount  of  tax  due  from 
the  taxpayer  for  the  year  or  years  affected  by  a  refund,  the 
amount  of  the  taxes  refunded  for  which  credit  has  been  allowed 
under  this  section  shall  be  reduced  by  the  amount  of  any  tax 
described  in  section  901  imposed  by  the  foreign  country  or  pos- 
session of  the  United  States  with  respect  to  such  refund;  but  no 
credit  under  this  subpart,  or  deduction  under  section  164,  shall 
be  allowed  for  any  taxable  year  with  respect  to  any  such  tax  im- 
posed on  the  refund.  No  interest  shall  be  assessed  or  collected 
on  any  amount  of  tax  due  on  any  redetermination  by  the  Secre- 
tary, resulting  from  a  refund  to  the  taxpayer,  for  any  period 
before  the  receipt  of  such  refund,  except  to  the  extent  interest 
was  paid  by  the  foreign  country  or  possession  of  the  United 
States  on  such  refund  for  such  period. " 
(b)  Authority  To  Use  Average  Rates.— 

(1)  In  general. — Subsection  (a)  of  section  986  (relating  to  for- 
eign taxes)  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  paragraph:  | 

"(3)  Authority  to  permit  use  of  average  rates. — To  the 
extent  prescribed  in  regulations,  the  average  exchange  rate  for  \ 
the  period  (specified  in  such  regulations)  during  which  the 
taxes  or  adjustment  is  paid  may  be  used  instead  of  the  ex- 
change rate  as  of  the  time  of  such  payment.  " 

(2)  Determination  of  average  rates. — Subsection  (c)  of  sec-  j 
tion  989  is  amended  by  striking  "and"  at  the  end  of  paragraph  . 
(4),  by  striking  the  period  at  the  end  of  paragraph  (5)  and  in- 
serting ",  and",  and  by  adding  at  the  end  thereof  the  following 
new  paragraph: 

"(6)  setting  forth  procedures  for  determining  the  average  ex-  I 
change  rate  for  any  period.  " 

(3)  Conforming  amendments. — Subsection  (b)  of  section  989 
is  amended  by  striking  "weighted"  each  place  it  appears. 
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(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxes  paid  or  accrued  in  taxable  years  beginning  after  De- 
cember 31,  1991. 

SEC.  4422.  ELECTION  TO  USE  SIMPLIFIED  SECTION  904  LIMITATION  FOR  AL- 
TERNATIVE MINIMUM  TAX. 

(a)  General  Rule. — Subsection  (a)  of  section  59  (relating  to  alter- 
native minimum  tax  foreign  tax  credit)  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph: 

"(3)  Election  to  use  simplified  section  90U  limitation.— 
"(A)  In  general. — In  determining  the  alternative  mini- 
mum tax  foreign  tax  credit  for  any  taxable  year  to  which 
an  election  under  this  paragraph  applies — 

"(i)  subparagraph  (B)  of  paragraph  (1)  shall  not 
apply,  and 

"(ii)  the  limitation  of  section  904  shall  be  based  on 
the  proportion  which — 

"(I)  the  taxpayer's  taxable  income  (as  determined 
for  purposes  of  the  regular  tax)  from  sources  with- 
out the  United  States  (but  not  in  excess  of  the  tax- 
payer's entire  alternative  minimum  taxable 
income),  bears  to 

"(ID  the  taxpayer's  entire  alternative  minimum 
taxable  income  for  the  taxable  year. 
"(B)  Election.— 

"(i)  In  general. — An  election  under  this  paragraph 
may  be  made  only  for  the  taxpayer's  first  taxable  year 
which  begins  after  December  31,  1992,  and  for  which 
the  taxpayer  claims  an  alternative  minimum  foreign 
tax  credit. 

"(ii)  Election  revocable  only  with  consent. — An 
election  under  this  paragraph,  once  made,  shall  apply 
to  the  taxable  year  for  which  made  and  all  subsequent 
taxable  years  unless  revoked  with  the  consent  of  the 
Secretary. " 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1992. 

SEC  4423.  MODIFICATION  OF  SECTION  1 4 91. 

(a)  General  Rule. — So  much  of  chapter  5  (relating  to  tax  on 
transfers  to  avoid  income  tax)  as  precedes  section  1492  is  amended 
'  to  read  as  follows: 

"CHAPTER  5— TREATMENT  OF  TRANSFERS  TO  A  VOID 
INCOME  TAX 

"Sec.  1491.  Recognition  of  gain. 
"Sec.  1492.  Exceptions. 

"SEC.  1491.  RECOGNITION  OF  GAIN. 

"In  the  case  of  any  transfer  of  property  by  a  United  States  person 
\to  a  foreign  corporation  as  paid-in  surplus  or  as  a  contribution  to 
capital,  to  a  foreign  estate  or  trust,  or  to  a  foreign  partnership,  for 
purposes  of  this  subtitle,  such  transfer  shall  be  treated  as  a  sale  or 
exchange  for  an  amount  equal  to  the  fair  market  value  of  the  prop- 
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erty  transferred,  and  the  transferor  shall  recognize  as  gain  the 
excess  of— 

"(1)  the  fair  market  value  of  the  property  so  transferred,  over 
"(2)  the  adjusted  basis  (for  purposes  of  determining  gain)  of 
such  property  in  the  hands  of  the  transferor. " 

(b)  Conforming  Amendments. — 

(1)  Section  1057  is  hereby  repealed. 

(2)  Section  1492  is  amended  to  read  as  follows: 

"SEC.  1492.  EXCEPTIONS. 

"The  provisions  of  section  1491  shall  not  apply — 

(1)  If  the  transferee  is  an  organization  exempt  from  income 
tax  under  pari  I  of  subchapter  F  of  chapter  1  (other  than  an 
organization  described  in  section  401(a)), 

"(2)  To  a  transfer  described  in  section  367,  or 
"(3)  To  any  other  transfer,  to  the  extent  provided  in  regula- 
tions in  accordance  with  principles  similar  to  the  principles  of 
section  367  or  otherwise  consistent  with  the  purpose  of  section 
1491. " 

(3)  Section  1494  is  hereby  repealed. 

(4)  The  table  of  sections  for  part  IV  of  subchapter  O  of  chap- 
ter 1  is  amended  by  striking  the  item  relating  to  section  1057. 

(5)  The  table  of  chapters  for  subtitle  A  is  amended  by  striking 
"Tax  on"  in  the  item  relating  to  chapter  5  and  inserting  "Treat- 
ment of". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  transfers  after  the  date  of  the  enactment  of  this  Act. 

SEC.  4424.  MODIFICATION  OF  SECTION  367(h). 

(a)  General  Rule. — Paragraph  (1)  of  section  367(b)  is  amended  to 
read  as  follows: 

(1)  In  general. — In  the  case  of  any  transaction  described  in 
section  332,  351,  354,  355,  356,  or  361  in  which  the  status  of  a 
foreign  corporation  as  a  corporation  is  a  general  condition  for 
nonrecognition  by  1  or  more  of  the  parties  to  the  transaction, 
income  shall  be  required  to  be  recognized  to  the  extent  provided 
in  regulations  prescribed  by  the  Secretary  which  are  necessary 
or  appropriate  to  prevent  the  avoidance  of  Federal  income  taxes. 
This  subsection  shall  not  apply  to  a  transaction  in  which  the 
foreign  corporation  is  not  treated  as  a  corporation  under  subsec- 
tion (a)(1). " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  transfers  after  December  31,  1993. 

Subtitle  E—> Treatment  of  Intangibles 

SEC.  4501.  AMORTIZATION  OF  GOODWILL  AND  CERTAIN  OTHER  INTANGI- 
BLES. 

(a)  General  Rule. — Part  VI  of  subchapter  B  of  chapter  1  (relat- 
ing to  itemized  deductions  for  individuals  and  corporations)  is 
amended  by  adding  at  the  end  thereof  the  following  new  section: 
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"SEC.  197.  AMORTIZATION  OF  GOODWILL  AND  CERTAIN  OTHER  INTANGI- 
BLES. 

"(a)  General  Rule. — A  taxpayer  shall  be  entitled  to  an  amortiza- 
tion deduction  with  respect  to  any  amortizable  section  197  intangi- 
ble. The  amount  of  such  deduction  shall  be  determined  by  amortiz- 
ing the  adjusted  basis  (for  purposes  of  determining  gain)  of  such  in- 
tangible ratably  over  the  14-year  period  beginning  with  the  month 
in  which  such  intangible  was  acquired. 

"(b)  No  Other  Depreciation  or  Amortization  Deduction  Al- 
lowable.— Except  as  provided  in  subsection  (a),  no  depreciation  or 
amortization  deduction  shall  be  allowable  with  respect  to  any  amor- 
tizable section  197  intangible. 

"(c)  Amortizable  Section  197  Intangible. — For  purposes  of  this 
section — 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sec- 
tion, the  term  'amortizable  section  197  intangible'  means  any 
section  197  intangible — 

"(A)  which  is  acquired  by  the  taxpayer  after  the  date  of 
the  enactment  of  this  section,  and 

"(B)  which  is  held  in  connection  with  the  conduct  of  a 
trade  or  business  or  an  activity  described  in  section  212. 
"(2)  Exclusion  of  self-created  intangibles,  etc. — The 
term  'amortizable  section  197  intangible'  shall  not  include  any 
section  197  intangible — 

"(A)  which  is  not  described  in  subparagraph  (D),  (E),  or 
(F)  of  subsection  (d)(1),  and 

"(B)  which  is  created  by  the  taxpayer. 
This  paragraph  shall  not  apply  if  the  intangible  is  created  in 
connection  with  a  transaction  (or  series  of  related  transactions) 
involving  the  acquisition  of  assets  constituting  a  trade  or  busi- 
ness or  substantial  portion  thereof. 
"(3)  Anti-churning  rules. — 

"For  exclusion  of  intangibles  acquired  in  certain  transactions,  see  subsec- 
tion (f)(9). 

"(d)  Section  197  Intangible. — For  purposes  of  this  section — 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sec- 
tion, the  term  'section  197  intangible'  means — 
"(A)  goodwill, 
"(B)  going  concern  value, 
"(C)  any  of  the  following  intangible  items: 

"(i)  workforce  in  place  including  its  composition  and 
terms  and  conditions  (contractual  or  otherwise)  of  its 
employment, 

"(ii)  business  books  and  records,  operating  systems,  or 
any  other  information  base  (including  lists  or  other  in- 
formation with  respect  to  current  or  prospective  custom- 
ers), 

"(Hi)  any  patent,  copyright,  formula,  process,  design, 
pattern,  knowhow,  format,  or  other  similar  item, 
"(iv)  any  customer-based  intangible, 
"(v)  any  supplier-based  intangible,  and 
"(vi)  any  other  similar  item, 
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"(D)  any  license,  permit,  or  other  right  granted  by  a  gov- 
ernmental unit  or  an  agency  or  instrumentality  thereof, 

"(E)  any  covenant  not  to  compete  (or  other  arrangement 
to  the  extent  such  arrangement  has  substantially  the  same 
effect  as  a  covenant  not  to  compete)  entered  into  in  connec- 
tion with  an  acquisition  (directly  or  indirectly)  of  an  inter- 
est in  a  trade  or  business  or  substantial  portion  thereof, 
and 

"(F)  any  franchise,  trademark,  or  trade  name. 
"(2)  Customer-based  intangible. — 

"(A)  In  general. — The  term  'customer-based  intangible1 
means — 

"(i)  composition  of  market, 
(ii)  market  share,  and 

"(Hi)  any  other  value  resulting  from  future  provision 
of  goods  or  services  pursuant  to  relationships  (contrac- 
tual or  otherwise)  in  the  ordinary  course  of  business 
with  customers. 
"(B)  Special  rule  for  financial  institutions. — In  the 
case  of  a  financial  institution,  the  term  'customer-based  in- 
tangible '  includes  deposit  base  and  similar  items. 
"(3)  Supplier-based  intangible. — The  term  'supplier-based 
intangible9  means  any  value  resulting  from  future  acquisitions 
of  goods  or  services  pursuant  to  relationships  (contractual  or 
otherwise)  in  the  ordinary  course  of  business  with  suppliers  of 
goods  or  services  to  be  used  or  sold  by  the  taxpayer. 
"(e)  Exceptions. — For  purposes  of  this  section,  the  term  'section 
197  intangible'  shall  not  include  any  of  the  following: 
"(1)  Financial  interests.— Any  interest — 

"(A)  in  a  corporation,  partnership,  trust,  or  estate,  or 
"(B)  under  an  existing  futures  contract,  foreign  currency 
contract,  notional  principal  contract,  interest  rate  swap,  or 
other  similar  financial  contract. 
"(2)  Land. — Any  interest  in  land. 
"(3)  Computer  software.— Any — 

"(A)  computer  software  which  is  readily  available  for 
purchase  by  the  general  public,  is  subject  to  a  nonexclusive 
license,  and  has  not  been  substantially  modified,  and 

"(B)  other  computer  software  which  is  not  acquired  in  a 
transaction  (or  series  of  related  transactions)  involving  the 
acquisition  of  assets  constituting  a  trade  or  business  or  sub- 
stantial portion  thereof. 
For  purposes  of  the  preceding  sentence,  the  term  'computer  soft- 
ware' means  any  program  designed  to  cause  a  computer  to  per- 
form a  desired  function;  except  that  such  term  shall  not  include 
any  data  base  or  similar  item. 

"(4)  Certain  interests  or  rights  acquired  separately. — 
Any  of  the  following  not  acquired  in  a  transaction  (or  series  of 
related  transactions)  referred  to  in  paragraph  (3)(B): 

"(A)  Any  interest  in  a  film,  sound  recording,  video  tape, 
book,  or  similar  property. 

"(B)  Any  right  to  receive  tangible  property  or  services 
under  a  contract  or  granted  by  a  governmental  unit  or 
agency  or  instrumentality  thereof 
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"(C)  Any  interest  in  a  patent  or  copyright. 
"(5)  Interests  under  leases  and  debt  instruments. — Any 
interest  under — 

"(A)  an  existing  lease  of  tangible  property,  or 
"(B)  except  as  provided  in  subsection  (d)(2)(B),  any  exist- 
ing indebtedness. 
"(6)  Treatment  of  sports  franchises. — A  franchise  to 
engage  in  professional  football,  basketball,  baseball,  or  other 
professional  sport,  and  any  item  acquired  in  connection  with 
such  a  franchise. 
"(f)  Special  Rules.— 

"(1)  Treatment  of  certain  dispositions,  etc.— If  there  is  a 
disposition  of  any  amortizable  section  197  intangible  acquired 
in  a  transaction  or  series  of  related  transactions  (or  any  such 
intangible  becomes  worthless)  and  one  or  more  other  amortiz- 
able section  197  intangibles  acquired  in  such  transaction  or 
series  of  related  transactions  are  retained — 

"(A)  no  loss  shall  be  recognized  by  reason  of  such  disposi- 
tion (or  such  worthlessness),  and 

"(B)  appropriate  adjustments  to  the  adjusted  bases  of 
such  retained  intangibles  shall  be  made  for  any  loss  not 
recognized  under  subparagraph  (A). 
All  persons  treated  as  a  single  taxpayer  under  section  41(f)  shall 
be  so  treated  for  purposes  of  the  preceding  sentence. 
"(2)  Treatment  of  certain  transfers. — 

"(A)  In  general. — In  the  case  of  any  section  197  intangi- 
ble transferred  in  a  transaction  described  in  subparagraph 
(B),  the  transferee  shall  be  treated  as  the  transferor  for  pur- 
poses of  applying  this  section  with  respect  to  so  much  of  the 
adjusted  basis  in  the  hands  of  the  transferee  as  does  not 
exceed  the  adjusted  basis  in  the  hands  of  the  transferor. 

"(B)  Transactions  covered.— The  transactions  de- 
scribed in  this  subparagraph  are — 

"(i)  any  transaction  described  in  section  332,  351, 
361,  721,  731,  1031,  or  1033,  and 

"(ii)  any  transaction  between  members  of  the  same 
affiliated  group  during  any  taxable  year  for  which  a 
consolidated  return  is  made  by  such  group. 
"(3)  Treatment  of  amounts  paid  pursuant  to  covenants 
not  to  compete,  etc. — Any  amount  paid  or  incurred  pursuant 
to  a  covenant  or  arrangement  referred  to  in  subsection  (d)(1)(E) 
shall  be  treated  as  an  amount  chargeable  to  capital  account. 
"(4)  Treatment  of  franchises,  etc. — 

"(A)  Franchise. — The  term  'franchise'  has  the  meaning 
given  to  such  term  by  section  1253(b)(1). 

"(B)  Treatment  of  renewals. — Any  renewal  of  a  fran- 
chise, trademark,  or  trade  name  (or  of  a  license,  a  permit, 
or  other  right  referred  to  in  subsection  (d)(1)(D))  shall  be 
treated  as  an  acquisition.  The  preceding  sentence  shall  only 
apply  with  respect  to  costs  incurred  in  connection  with  such 
renewal. 

"(C)  Certain  amounts  not  taken  into  account. — Any 
amount  to  which  section  1253(d)(1)  applies  shall  not  be 
taken  into  account  under  this  section. 
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"(5)  Treatment  of  certain  reinsurance  transactions.— In 
the  case  of  any  amortizable  section  197  intangible  resulting 
from  an  assumption  reinsurance  transaction,  the  amount  taken 
into  account  as  the  adjusted  basis  of  such  intangible  under  this 
section  shall  be  the  excess  of— 

"(A)  the  amount  paid  or  incurred  by  the  acquirer  under 
the  assumption  reinsurance  transaction,  over 

"(B)  the  amount  required  to  be  capitalized  under  section 
848  in  connection  with  such  transaction. 
Subsection  (b)  shall  not  apply  to  any  amount  required  to  be  cap- 
italized under  section  848. 

"(6)  Treatment  of  certain  subleases. — For  purposes  of  this 
section,  a  sublease  shall  be  treated  in  the  same  manner  as  a 
lease  of  the  underlying  property  involved. 

"(7)  Treatment  as  depreciable. — For  purposes  of  this  chap- 
ter, any  amortizable  section  197  intangible  shall  be  treated  as 
property  which  is  of  a  character  subject  to  the  allowance  for  de- 
preciation provided  in  section  167. 

"(8)  Treatment  of  certain  increments  in  value. — This 
section  shall  not  apply  to  any  increment  in  value  if,  without 
regard  to  this  section,  such  increment  is  properly  taken  into  ac- 
count in  determining  the  cost  of  property  which  is  not  a  section 
197  intangible. 

"(9)  Anti-churning  rules. — For  purposes  of  this  section — 
"(A)  In  general. — The  term  'amortizable  section  197  in- 
tangible' shall  not  include  any  section  197  intangible 
which  is  described  in  subparagraph  (A)  or  (B)  of  subsection 
(d)(1)  (or  for  which  depreciation  or  amortization  would  not 
have  been  allowable  but  for  this  section)  and  which  is  ac- 
quired by  the  taxpayer  after  the  date  of  the  enactment  of 
this  section,  if— 

"(i)  the  intangible  was  held  or  used  at  any  time  on  or 
after  July  25,  1991,  and  on  or  before  such  date  of  enact- 
ment by  the  taxpayer  or  a  related  person, 

"(ii)  the  intangible  was  acquired  from  a  person  who 
held  such  intangible  at  any  time  on  or  after  July  25, 
1991,  and  on  or  before  such  date  of  enactment,  and,  as 
part  of  the  transaction,  the  user  of  such  intangible  does 
not  change,  or 

u(iii)  the  taxpayer  grants  the  right  to  use  such  intan- 
gible to  a  person  (or  a  person  related  to  such  person) 
who  held  or  used  such  intangible  at  any  time  on  or 
after  July  25,  1991,  and  on  or  before  such  date  of  enact- 
ment. 

For  purposes  of  this  subparagraph,  the  determination  of 
whether  the  user  of  property  changes  as  part  of  a  transac- 
tion shall  be  determined  in  accordance  with  regulations 
prescribed  by  the  Secretary. 

"(B)  Related  person  defined. — For  purposes  of  this 
paragraph — 

"(i)  Related  person. — A  person  (hereinafter  in  this 
paragraph  referred  to  as  the  'related  person)  is  related 
to  any  person  if— 
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"(I)  the  related  person  bears  a  relationship  to 
such  person  specified  in  section  267(b)  or  section 
707(b)(1),  or 

"(II)  the  related  person  and  such  person  are  en- 
gaged in  trades  or  businesses  under  common  con- 
trol (within  the  meaning  of  subparagraphs  (A)  and 
(B)  of  section  Jf  1(f)(1)). 
For  purposes  of  subclause  (I),  in  applying  section  267(b) 
or  707(b)(1),  l20 percent'  shall  be  substituted  for  '50 per- 
cent'. 

"(ii)  Time  for  making  determination. — A  person 
shall  be  treated  as  related  to  another  person  if  such  re- 
lationship exists  immediately  before  or  immediately 
after  the  acquisition  of  the  intangible  involved. 

"(C)  Acquisitions  by  reason  of  death. — Subparagraph 
(A)  shall  not  apply  to  the  acquisition  of  any  property  by  the 
taxpayer  if  the  basis  of  the  property  in  the  hands  of  the 
taxpayer  is  determined  under  section  1014(a). 

"(D)  Special  rule  for  partnerships.— With  respect  to 
any  increase  in  the  basis  of  partnership  property  under  sec- 
tion 732,  734,  or  743,  determinations  under  this  paragraph 
shall  be  made  at  the  partner  level  and  each  partner  shall 
be  treated  as  having  owned  and  used  such  partner  s  propor- 
tionate share  of  the  partnership  assets. 

"(E)  Anti-abuse  rules. — The  term  'amortizable  section 
197  intangible'  does  not  include  any  section  197  intangible 
acquired  in  a  transaction,  one  of  the  principal  purposes  of 
which  is  to  avoid  the  requirement  of  subsection  (c)(1)  that 
the  intangible  be  acquired  after  the  date  of  the  enactment 
of  this  section  or  to  avoid  the  provisions  of  subparagraph 
(A). 

"(g)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  appropriate  to  carry  out  the  purposes  of  this  section,  in- 
cluding such  regulations  as  may  be  appropriate  to  prevent  avoidance 
of  the  purposes  of  this  section  through  related  persons  or  otherwise. " 
(b)  Modifications  to  Depreciation  Rules.— 

(1)  Treatment  of  certain  property  excluded  from  sec- 
tion 197. — Section  167  (relating  to  depreciation  deduction)  is 
amended  by  redesignating  subsection  (f)  as  subsection  (g)  and  by 
inserting  after  subsection  (e)  the  following  new  subsection: 
"(f)  Treatment  of  Certain  Property  Excluded  From  Section 
197.— 

"(1)  Computer  software. — 

"(A)  In  general. — If  a  depreciation  deduction  is  allow- 
able under  subsection  (a)  with  respect  to  any  computer  soft- 
ware, such  deduction  shall  be  computed  by  using  the 
straight  line  method  and  a  useful  life  of  36  months. 

"(B)  Computer  software. — For  purposes  of  this  section, 
the  term  'computer  software'  has  the  meaning  given  to  such 
term  by  the  last  sentence  of  section  197(e)(3);  except  that 
such  term  shall  not  include  any  such  software  which  is  an 
amortizable  section  197  intangible. 
"(2)  Certain  interests  or  rights  acquired  separately. — If 
a  depreciation  deduction  is  allowable  under  subsection  (a)  with 
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respect  to  any  property  described  in  subparagraph  (B)  or  (C)  of 
section  197(e)(4),  such  deduction  shall  be  computed  in  accord- 
ance with  regulations  prescribed  by  the  Secretary.  " 

(2)  Allocation  of  basis  in  case  of  leased  property.— Sub- 
section (c)  of  section  167  is  amended  to  read  as  follows: 
"(c)  Basis  for  Depreciation.— 

"(1)  In  general. — The  basis  on  which  exhaustion,  wear  and 
tear,  and  obsolescence  are  to  be  allowed  in  respect  of  any  proper- 
ty shall  be  the  adjusted  basis  provided  in  section  1011,  for  the 
purpose  of  determining  the  gain  on  the  sale  or  other  disposition 
of  such  property. 

"(2)  Special  rule  for  property  subject  to  lease.— If  any 
property  is  acquired  subject  to  a  lease — 

"(A)  no  portion  of  the  adjusted  basis  shall  be  allocated  to 
the  leasehold  interest,  and 

U(B)  the  entire  adjusted  basis  shall  be  taken  into  account 
in  determining  the  depreciation  deduction  (if  any)  with  re- 
spect to  the  property  subject  to  the  lease.  " 

(c)  Amendments  to  Section  1253. — Subsection  (d)  of  section  1253 
is  amended  by  striking  paragraphs  (2),  (3),  (If),  and  (5)  and  inserting 
the  following: 

"(2)  Other  payments. — Any  amount  paid  or  incurred  on  ac- 
count of  a  transfer,  sale,  or  other  disposition  of  a  franchise, 
trademark,  or  trade  name  to  which  paragraph  (1)  does  not 
apply  shall  be  treated  as  an  amount  chargeable  to  capital  ac- 
count. 

"(3)  Renewals,  etc.— For  purposes  of  determining  the  term  of 
a  transfer  agreement  under  this  section,  there  shall  be  taken 
into  account  all  renewal  options  (and  any  other  period  for 
which  the  parties  reasonably  expect  the  agreement  to  be  re- 
newed). " 

(d)  Amendment  to  Section  848. — Subsection  (g)  of  section  848  is 
amended  by  striking  "this  section"  and  inserting  "this  section  or 
section  197". 

(e)  Amendments  to  Section  1060. — 

(1)  Paragraph  (1)  of  section  1060(b)  is  amended  by  striking 
"goodwill  or  going  concern  value"  and  inserting  "section  197  in- 
tangibles". 

(2)  Paragraph  (1)  of  section  1060(d)  is  amended  by  striking 
"goodwill  or  going  concern  value  (or  similar  items)"  and  insert- 
ing "section  197  intangibles". 

(f)  Technical  and  Conforming  Amendments. — 

(1)  Subsection  (g)  of  section  167  (as  redesignated  by  subsection 
(b))  is  amended  to  read  as  follows: 

"(g)  Cross  Reference.— 

"(1)  For  additional  rule  applicable  to  depreciation  of  improvements  in  the 
case  of  mines,  oil  and  gas  wells,  other  natural  deposits,  and  timber,  see  sec- 
tion 611. 

"(2)  For  amortization  of  goodwill  and  certain  other  intangibles,  see  section 
197." 

(2)  Subsection  (f)  of  section  642  is  amended  by  striking  "sec- 
tion 169"  and  inserting  "sections  169  and  197". 
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(3)  Subsection  (a)  of  section  1016  is  amended  by  striking  para- 
graph (19)  and  by  redesignating  the  following  paragraphs  ac- 
cordingly. 

(4)  Subparagraph  (C)  of  section  1245(a)(2)  is  amended  by  strik- 
ing "193,  or  1253(d)  (2)  or  (3)"  and  inserting  "or  193". 

(5)  Paragraph  (3)  of  section  1245(a)  is  amended  by  striking 
"section  185  or  1253(d)  (2)  or  (3)". 

(6)  The  table  of  sections  for  part  VI  of  subchapter  B  of  chap- 
ter 1  is  amended  by  adding  at  the  end  thereof  the  following  new 
item: 

"Sec.  197.  Amortization  of  goodwill  and  certain  other  intangibles. " 

(g)  Effective  Date.— 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion, the  amendments  made  by  this  section  shall  apply  with  re- 
spect to  property  acquired  after  the  date  of  the  enactment  of 
this  Act. 

(2)  Election  to  have  amendments  apply  to  property  ac- 
quired after  July  25,  1991. — 

(A)  In  general. — If  an  election  under  this  paragraph  ap- 
plies to  the  taxpayer — 

(i)  the  amendments  made  by  this  section  shall  apply 
to  property  acquired  by  the  taxpayer  after  July  25, 
1991, 

(ii)  subsection  (c)(1)(A)  of  section  197  of  the  Internal 
Revenue  Code  of  1986  (as  added  by  this  section)  (and  so 
much  of  subsection  (f)(9)(A)  of  such  section  197  as  pre- 
cedes clause  (i)  thereof)  shall  be  applied  with  respect  to 
the  taxpayer  by  treating  July  25,  1991,  as  the  date  of 
the  enactment  of  such  section,  and 

(Hi)  in  applying  subsection  (f)(9)  of  such  section,  with 
respect  to  any  property  acquired  by  the  taxpayer  on  or 
before  the  date  of  the  enactment  of  this  Act,  only  hold- 
ing or  use  on  July  25,  1991,  shall  be  taken  into  account. 

(B)  Election. — An  election  under  this  paragraph  shall 
be  made  at  such  time  and  in  such  manner  as  the  Secretary 
of  the  Treasury  or  his  delegate  may  prescribe.  Such  an  elec- 
tion by  any  taxpayer,  once  made — 

(i)  may  be  revoked  only  with  the  consent  of  the  Secre- 
tary, and 

(ii)  shall  apply  to  the  taxpayer  making  such  election 
and  any  other  taxpayer  under  common  control  with  the 
taxpayer  (within  the  meaning  of  subparagraphs  (A) 
and  (B)  of  section  41(f)(1)  of  such  Code)  at  any  time 
after  November  22,  1991,  and  on  or  before  the  date  on 
which  such  election  is  made. 

(3)  Election  to  have  amendments  apply  to  property  ac- 
quired IN  ALL  OPEN  YEARS.  — 

(A)  In  general. — If  an  election  under  this  paragraph  ap- 
plies to  the  taxpayer — 

(i)  the  amendments  made  by  this  section  shall  apply 
to  property  acquired  by  the  taxpayer  after  the  date  re- 
ferred to  in  subparagraph  (B), 
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(ii)  subsection  (c)(1)(A)  of  section  197  of  the  Internal 
Revenue  Code  of  1986  (as  added  by  this  section)  shall 
be  applied  with  respect  to  the  taxpayer  by  treating  the 
date  referred  to  in  subparagraph  (B)  as  the  date  of  the 
enactment  of  such  section, 

(Hi)  subsection  (f)(9)  of  such  section  197  shall  not 
apply  with  respect  to  any  property  acquired  by  the  tax- 
payer on  or  before  July  25,  1991,  and 

(iv)  in  applying  subsection  (f)(9)  of  such  section  197 
with  respect  to  property  acquired  by  the  taxpayer  after 
July  25,  1991,  and  on  or  before  the  date  of  the  enact- 
ment of  this  Act,  the  modifications  to  such  subsection 
contained  in  clauses  (ii)  and  (Hi)  of  paragraph  (2)(A) 
shall  apply. 

(B)  Date. — For  purposes  of  subparagraph  (A),  the  date  re- 
ferred to  in  this  subparagraph  is  the  first  day  of  the  first 
taxable  year  in  a  series  of  consecutive  taxable  years  all  of 
which  are  open  years.  For  purposes  of  the  preceding  sen- 
tence, a  taxable  year  is  an  open  year  if  the  period  prescribed 
by  section  6501  of  the  Internal  Revenue  Code  of  1986  for  the 
assessment  of  any  tax  for  such  taxable  year  had  not  expired 
before  July  25,  1991  (determined  without  regard  to  subpara- 
graph (C)(iii)). 

(C)  Effect  of  election. — 

(i)  17-year  amortization  period. — If  an  election 
under  this  paragraph  applies  to  the  taxpayer,  section 
197(a)  of  the  Internal  Revenue  Code  of  1986  shall  be 
applied  with  respect  to  all  property  to  which  the 
amendments  made  by  this  section  apply  and  which  are 
acquired  by  the  taxpayer  on  or  before  the  date  of  the 
enactment  of  this  Act  by  substituting  u  17-year  period" 
for  "14-year period". 

(ii)  No  interest  allowed  on  refunds. — No  interest 
shall  be  payable  on  any  refund  of  tax  resulting  from 
the  provisions  of  this  paragraph. 

(Hi)  Extension  of  statute. — If  the  assessment  of 
any  deficiency  of  tax  attributable  to  an  election  under 
this  paragraph  is  barred  on  the  date  of  the  enactment 
of  this  Act  or  at  any  time  within  the  2-year  period  be- 
ginning on  the  date  on  which  such  election  is  made  by 
any  law  or  rule  of  law,  such  deficiency  may,  neverthe- 
less, be  assessed  if  such  assessment  is  made  within 
such  2-year  period.  If  credit  or  refund  of  any  tax  attrib- 
utable to  an  election  under  this  paragraph  is  barred  on 
the  date  of  the  enactment  of  this  Act  or  at  any  time 
within  the  2-year  period  beginning  on  the  date  on 
which  such  election  is  made  by  any  law  or  rule  of  law, 
such  credit  or  refund  may,  nevertheless,  be  allowed  or 
made  if  claim  therefore  is  made  within  such  2-year 
period. 

(D)  Election. — An  election  under  this  paragraph  shall 
be  made  at  such  time  and  in  such  manner  as  the  Secretary 
of  the  Treasury  or  his  delegate  may  prescribe.  Such  an  elec- 
tion by  any  taxpayer,  once  made — 
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(i)  may  be  revoked  only  with  the  consent  of  the  Secre- 
tary, and 

(ii)  shall  apply  to  the  taxpayer  making  such  election 
and  any  other  taxpayer  under  common  control  with  the 
taxpayer  (within  the  meaning  of  subparagraphs  (A) 
and  (B)  of  section  4 1(f)(1)  of  such  Code)  at  any  time 
after  November  22,  1991,  and  on  or  before  the  date  on 
which  such  election  is  made. 

(E)  Special  rule  for  certain  acquisitions  in  closed 

YEARS.— If— 

(i)  an  election  under  this  paragraph  applies  to  the 
taxpayer, 

(ii)  there  was  an  agreement  between  the  taxpayer  and 
the  Internal  Revenue  Service  with  respect  to  the  amor- 
tization of  any  intangibles  which  were  acquired  by  the 
taxpayer  before  the  date  referred  to  in  subparagraph 
(B),  and 

(Hi)  as  of  February  14,  1992,  there  was  an  active  dis- 
pute between  the  taxpayer  and  the  Internal  Revenue 
Service  by  reason  of  the  Internal  Revenue  Service 
taking  a  position  inconsistent  with  such  agreement, 
the  amortization  of  such  intangibles  in  open  years  shall  be 
made  in  accordance  with  the  agreement  referred  to  in 
clause  (ii). 

(4)  Elective  binding  contract  exception.— 

(A)  In  general. — The  amendments  made  by  this  section 
shall  not  apply  to  any  acquisition  of  property  by  the  taxpay- 
er if— 

(i)  such  acquisition  is  pursuant  to  a  written  binding 
contract  in  effect  on  February  14,  1992,  and  at  all 
times  thereafter  before  such  acquisition, 

(ii)  an  election  under  paragraph  (2)  or  (3)  does  not 
apply  to  the  taxpayer,  and 

(Hi)  the  taxpayer  makes  an  election  under  this  para- 
graph with  respect  to  such  contract. 

(B)  Election. — An  election  under  this  paragraph  shall 
be  made  at  such  time  and  in  such  manner  as  the  Secretary 
of  the  Treasury  or  his  delegate  shall  prescribe.  Such  an 
election,  once  made — 

(i)  may  be  revoked  only  with  the  consent  of  the  Secre- 
tary, and 

(ii)  shall  apply  to  all  property  acquired  pursuant  to 
the  contract  with  respect  to  which  such  election  was 
made. 

SEC.  4502.  TREATMENT  OF  CERTAIN  PAYMENTS  TO  RETIRED  OR  DECEASED 
PARTNER 

(a)  Section  736(b)  Not  To  Apply  in  Certain  Cases. — Subsection 
(b)  of  section  736  (relating  to  payments  for  interest  in  partnership)  is 
amended  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(3)  Limitation  on  application  of  paragraph  (2).— Para- 
graph (2)  shall  apply  only  if— 

"(A)  capital  is  not  a  material  income-producing  factor  for 
the  partnership,  and 
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"(B)  the  retiring  or  deceased  partner  was  a  general  part- 
ner in  the  partnership. " 

(b)  Limitation  on  Definition  of  Unrealized  Receivables. — 

(1)  In  general. — Subsection  (c)  of  section  751  (defining  unre- 
alized receivables)  is  amended— 

(A)  by  striking  "sections  731,  736,  and  741"  each  place 
they  appear  and  inserting  u,  sections  731  and  741  (but  not 
for  purposes  of  section  736')",  and 

(B)  by  striking  "section  731,  736,  or  741 "  each  place  it  ap- 
pears and  inserting  "section  731  or  741"- 

(2)  Technical  amendments.— 

(A)  Subsection  (e)  of  section  751  is  amended  by  striking 
"sections  731,  736,  and  741"  and  inserting  "sections  731 
and  741". 

(B)  Section  736  is  amended  by  striking  subsection  (c). 

(c)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  in  the  case  of  partners  retiring  or  dying  after  February  14, 
1992. 

(2)  Binding  contract  exception. — The  amendments  made 
by  this  section  shall  not  apply  to  any  partner  retiring  after  Feb- 
ruary 14,  1992,  if  a  written  contract  to  purchase  such  partners 
interest  in  the  partnership  was  binding  on  February  14,  1992, 
and  at  all  times  thereafter  before  such  purchase. 

Subtitle  F— Other  Income  Tax  Provisions 

PART  I— PROVISIONS  RELATING  TO  SUBCHAPTER 
S  CORPORATIONS 

SEC.  4601.  DETERMINATION  OF  WHETHER  CORPORATION  HAS  I  CLASS  OF 
STOCK. 

(a)  General  Rule. — Paragraph  (4)  of  section  1361(c)  is  amended 
to  read  as  follows: 

"(4)  Determination  of  whether  corporation  has  1  class 
of  stock. — For  purposes  of  subsection  (b)(1)(B),  a  corporation 
shall  be  treated  as  having  1  class  of  stock  if  all  outstanding 
shares  of  stock  of  the  corporation  confer  identical  rights  to  dis- 
tributions and  liquidation  proceeds.  The  preceding  sentence 
shall  apply  whether  or  not  there  are  differences  in  voting  rights 
among  such  shares. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  December  31,  1982. 

SEC.  4602.  AUTHORITY  TO  VALIDATE  CERTAIN  INVALID  ELECTIONS. 

(a)  General  Rule. — Subsection  (f)  of  section  1362  (relating  to  in- 
advertent terminations)  is  amended  to  read  as  follows: 

"(f)  Inadvertent  Invalid  Elections  or  Terminations.— If— 
"(1)  an  election  under  subsection  (a)  by  any  corporation — 

"(A)  was  not  effective  for  the  taxable  year  for  which 
made  (determined  without  regard  to  subsection  (b)(2))  by 
reason  of  a  failure  to  meet  the  requirements  of  section 
1361(b)  or  to  obtain  shareholder  consents,  or 
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"(B)  was  terminated  under  paragraph  (2)  or  (3)  of  subsec- 
tion (d), 

"(2)  the  Secretary  determines  that  the  circumstances  resulting 
in  such  ineffectiveness  or  termination  were  inadvertent, 

"(3)  no  later  than  a  reasonable  period  of  time  after  discovery 
of  the  circumstances  resulting  in  such  ineffectiveness  or  termi- 
nation, steps  were  taken — 

"(A)  so  that  the  corporation  is  a  small  business  corpora- 
tion, or 

"(B)  to  acquire  the  required  shareholder  consents,  and 
"(4)  the  corporation,  and  each  person  who  was  a  shareholder 
in  the  corporation  at  any  time  during  the  period  specified  pur- 
suant to  this  subsection,  agrees  to  make  such  adjustments  (con- 
sistent with  the  treatment  of  the  corporation  as  an  S  corpora- 
tion) as  may  be  required  by  the  Secretary  with  respect  to  such 
period, 

then,  notwithstanding  the  circumstances  resulting  in  such  ineffec- 
tiveness or  termination,  such  corporation  shall  be  treated  as  an  S 
corporation  during  the  period  specified  by  the  Secretary.  " 

(b)  Late  Elections. — Subsection  (b)  of  section  1362  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(5)  Authority  to  treat  late  elections  as  timely.— If— 
"(A)  an  election  under  subsection  (a)  is  made  for  any  tax- 
able year  (determined  without  regard  to  paragraph  (3)) 
after  the  date  prescribed  by  this  subsection  for  making  such 
election  for  such  taxable  year,  and 

"(B)  the  Secretary  determines  that  there  was  reasonable 
cause  for  the  failure  to  timely  make  such  election, 
the  Secretary  may  treat  such  election  as  timely  made  for  such 
taxable  year  (and  paragraph  (3)  shall  not  apply).  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  elections  for  taxable  years  beginning  after  De- 
cember 31,  1982. 

SEC  4603.  TREATMENT  OF  DISTRIBUTIONS  DURING  LOSS  YEARS. 

(a)  Adjustments  for  Distributions  Taken  Into  Account 
Before  Losses. — 

(1)  Subparagraph  (A)  of  section  1366(d)(1)  is  amended  by  strik- 
ing "paragraph  (1)"  and  inserting  "paragraphs  (1)  and  (2)(A)". 

(2)  Subsection  (d)  of  section  1368  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence: 

"In  the  case  of  any  distribution  made  during  any  taxable  year,  the 
adjusted  basis  of  the  stock  shall  be  determined  with  regard  to  the 
adjustments  provided  in  paragraph  (1)  of  section  1367(a)  for  the  tax- 
able year. " 

(b)  Accumulated  Adjustments  Account. — Paragraph  (1)  of  sec- 
tion 1368(e)  (relating  to  accumulated  adjustments  account)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

"(C)  Net  loss  for  year  disregarded. — 

"(i)  In  general. — In  applying  this  section  to  distri- 
butions made  during  any  taxable  year,  the  amount  in 
the  accumulated  adjustments  account  as  of  the  close  of 
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such  taxable  year  shall  be  determined  without  regard 
to  any  net  negative  adjustment  for  such  taxable  year. 

■YiiJ  Net  negative  adjustment.— For  purposes  of 
clause  fij,  the  term  'net  negative  adjustment1  means, 
with  respect  to  any  taxable  year,  the  excess  (if  any)  of— 
(I)  the  reductions  in  the  account  for  the  taxable 
year  (other  than  for  distributions),  over 

"(II)  the  increases  in  such  account  for  such  tax- 
able year. " 

(c)  Conforming  Amendments. — Subparagraph  (A)  of  section 
1368(e)(1)  is  amended — 

(1)  by  striking  "as  provided  in  subparagraph  (B)"  and  insert- 
ing "as  otherwise  provided  in  this  paragraph",  and 

(2)  by  striking  "section  1367(b)(2)(A)"  and  inserting  "section 
1367(a)(2)". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  distributions  in  taxable  years  beginning  after  Decem- 
ber 31,  1991. 

SEC.  4604.  OTHER  MODIFICATIONS. 

(a)  Treatment  of  S  Corporations  Under  Subchapter  C. — Sub- 
section (a)  of  section  1371  (relating  to  application  of  subchapter  C 
rules)  is  amended  to  read  as  follows: 

"(a)  Application  of  Subchapter  C  Rules. — Except  as  otherwise 
provided  in  this  title,  and  except  to  the  extent  inconsistent  with  this 
subchapter,  subchapter  C  shall  apply  to  an  S  corporation  and  its 
shareholders. " 

(b)  S  Corporations  Permitted  To  Hold  Subsidiaries. — 

(1)  In  general. — Paragraph  (2)  of  section  1361(b)  (defining  in- 
eligible corporation)  is  amended  by  striking  subparagraph  (A) 
and  by  redesignating  subparagraphs  (B),  (C),  (D),  and  (E)  as  sub- 
paragraphs (A),  (B),  (C),  and  (D),  respectively. 

(2)  Conforming  amendments. — 

(A)  Subsection  (c)  of  section  1361  is  amended  by  striking 
paragraph  (6). 

(B)  Subsection  (b)  of  section  1504  (defining  includible  cor- 
poration) is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  paragraph: 

"(8)  An  S  corporation.  " 

(c)  Elimination  of  Pre- 1983  Earnings  and  Profits. — 

(1)  In  general.— If— 

(A)  a  corporation  was  an  electing  small  business  corpora- 
tion under  subchapter  S  of  chapter  1  of  the  Internal  Reve- 
nue Code  of  1986  for  any  taxable  year  beginning  before  Jan- 
uary 1,  1983,  and 

(B)  such  corporation  is  an  S  corporation  under  subchap- 
ter S  of  chapter  1  of  such  Code  for  its  first  taxable  year  be- 
ginning after  December  31,  1991, 

the  amount  of  such  corporation's  accumulated  earnings  and 
profits  (as  of  the  beginning  of  such  first  taxable  year)  shall  be 
reduced  by  an  amount  equal  to  the  portion  (if  any)  of  such  accu- 
mulated earnings  and  profits  which  were  accumulated  in  any 
taxable  year  beginning  before  January  1,  1983,  for  which  such 
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corporation  was  an  electing  small  business  corporation  under 
such  subchapter  S. 
(2)  Conforming  amendments. — 

(A)  Paragraph  (3)  of  section  1362(d)  is  amended — 

(i)  by  striking  ''subchapter  C"  in  the  paragraph  head- 
ing and  inserting  "accumulated", 

(ii)  by  striking  "subchapter  C"  in  subparagraph 
(A)(i)(I)  and  inserting  "accumulated",  and 

(Hi)  by  striking  subparagraph  (B)  and  redesignating 
the  following  subparagraphs  accordingly. 

(B) (i)  Subsection  (a)  of  section  1375  is  amended  by  strik- 
ing "subchapter  C"  in  paragraph  (1)  and  inserting  "accu- 
mulated". 

(ii)  Paragraph  (3)  of  section  1375(b)  is  amended  to  read  as 
follows: 

"(3)  Passive  investment  income,  etc.— The  terms  'passive 
investment  income'  and  'gross  receipts'  have  the  same  respective 
meanings  as  when  used  in  paragraph  (3)  of  section  1362(d). " 

(Hi)  The  section  heading  for  section  1375  is  amended  by 
striking  "SUBCHAPTER  C"  and  inserting  "ACCUMULATED". 

(iv)  The  table  of  sections  for  part  III  of  subchapter  S  of 
chapter  1  is  amended  by  striking  "subchapter  C"  in  the 
item  relating  to  section  1375  and  inserting  "accumulated". 

(C)  Clause  (i)  of  section  1042(c)(4)(A)  is  amended  by  strik- 
ing "section  1362(d)(3)(D)"  and  inserting  "section 
1362(d)(3)(C)". 

(d)  Adjustments  to  Basis  of  Inherited  S  Stock  To  Reflect 
Certain  Items  of  Income.  —Subsection  (b)  of  section  1367  (relating 
to  adjustments  to  basis  of  stock  of  shareholders,  etc.)  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(4)  Adjustments  in  case  of  inherited  stock. — 

"(A)  In  general. — If  any  person  acquires  stock  in  an  S 
corporation  by  reason  of  the  death  of  a  decedent  or  by  be- 
quest, devise,  or  inheritance,  section  691  shall  be  applied 
with  respect  to  any  item  of  income  of  the  S  corporation  in 
the  same  manner  as  if  the  decedent  had  held  directly  his 
pro  rata  share  of  such  item. 

"(B)  Adjustments  to  basis. — The  basis  determined 
under  section  1014  of  any  stock  in  an  S  corporation  shall  be 
reduced  by  the  portion  of  the  value  of  the  stock  which  is 
attributable  to  items  constituting  incom,e  in  respect  of  the 
decedent. " 

(e)  Effective  Dates.— 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  taxable  years 
beginning  after  December  31,  1991. 

(2)  Subsection  (d). — The  amendment  made  by  subsection  (d) 
shall  apply  in  the  case  of  decedents  dying  after  the  date  of  the 
enactment  of  this  Act. 
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PART II— ACCOUNTING  PROVISIONS 

SEC.  4611.  MODIFICATIONS  TO  LOOK  BACK  METHOD  FOR  LONG-TERM  CON- 
TRACTS. 

(a)  Look-Back  Method  Not  To  Apply  in  Certain  Cases.— Sub- 
section (b)  of  section  1^60  (relating  to  percentage  of  completion 
method)  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(6)  Election  to  have  look- back  method  not  apply  in  de 
minimis  cases. — 

"(A)  Amounts  taken  into  account  after  completion 
of  contract. — Paragraph  (1)(B)  shall  not  apply  with  re- 
spect to  any  taxable  year  (beginning  after  the  taxable  year 
in  which  the  contract  is  completed)  if— 

"(i)  the  cumulative  taxable  income  (or  loss)  under  the 
contract  as  of  the  close  of  such  taxable  year,  is  within 
"(ii)  10  percent  of  the  cumulative  look-back  taxable 
income  (or  loss)  under  the  contract  as  of  the  close  of  the 
most  recent  taxable  year  to  which  paragraph  (1)(B)  ap- 
plied (or  would  have  applied  but  for  subparagraph  (B)). 
"(B)  De  minimis  discrepancies. — Paragraph  (1)(B)  shall 
not  apply  in  any  case  to  which  it  would  otherwise  apply 
if~ 

"(i)  the  cumulative  taxable  income  (or  loss)  under  the 
contract  as  of  the  close  of  each  prior  contract  year,  is 
within 

"(ii)  10  percent  of  the  cumulative  look-back  income 
(or  loss)  under  the  contract  as  of  the  close  of  such  prior 
contract  year. 
"(C)  Definitions. — For  purposes  of  this  paragraph — 

"(i)  Contract  year. — The  term  'contract  year'  means 
any  taxable  year  for  which  income  is  taken  into  ac- 
count under  the  contract. 

"(ii)  Look-back  income  or  loss. — The  look-back 
income  (or  loss)  is  the  amount  which  would  be  the  tax- 
able income  (or  loss)  under  the  contract  if  the  alloca- 
tion method  set  forth  in  paragraph  (2)(A)  were  used  in 
determining  taxable  income. 

"(Hi)  Discounting  not  applicable. — The  amounts 
taken  into  account  after  the  completion  of  the  contract 
shall  be  determined  without  regard  to  any  discounting 
under  the  second  sentence  of  paragraph  (2). 
"(D)  Contracts  to  which  paragraph  applies. — This 
paragraph  shall  only  apply  if  the  taxpayer  makes  an  elec- 
tion under  this  subparagraph.  Unless  revoked  with  the  con- 
sent of  the  Secretary,  such  an  election  shall  apply  to  all 
long-term  contracts  completed  during  the  taxable  year  for 
which  such  election  is  made  or  during  any  subsequent  tax- 
able year. " 

(b)  Modification  of  Interest  Rate. — 

(1)  In  general. — Subparagraph  (C)  of  section  460(b)(2)  is 
amended  by  striking  "the  overpayment  rate  established  by  sec- 
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tion  6621 "  and  inserting  "the  adjusted  overpayment  rate  (as  de- 
fined in  paragraph  (7))". 

(2)  Adjusted  overpayment  rate. — Subsection  (b)  of  section 
460  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(7)  Adjusted  overpayment  rate. — 

"(A)  In  general. — The  adjusted  overpayment  rate  for 
any  interest  accrual  period  is  the  overpayment  rate  in  effect 
under  section  6621  for  the  calendar  quarter  in  which  such 
interest  accrual  period  begins. 

"(B)  Interest  accrual  period. — For  purposes  of  sub- 
paragraph (A),  the  term  'interest  accrual  period'  means  the 
period — 

"(i)  beginning  on  the  day  after  the  return  due  date 
for  any  taxable  year  of  the  taxpayer,  and 

"(ii)  ending  on  the  return  due  date  for  the  following 
taxable  year. 

For  purposes  of  the  preceding  sentence,  the  term  'return  due 
date'  means  the  date  prescribed  for  filing  the  return  of  the 
tax  imposed  by  this  chapter  (determined  without  regard  to 
extensions). " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  contracts  completed  in  taxable  years  ending  after  the  date 
of  the  enactment  of  this  Act. 

SEC.  4612.  SIMPLIFIED  METHOD  FOR  CAPITALIZING  CERTAIN  INDIRECT 
COSTS. 

(a)  General  Rule. — Subsection  (i)  of  section  263 A  (relating  to  reg- 
ulations) is  amended  by  striking  "and"  at  the  end  of  paragraph  (1), 
by  striking  the  period  at  the  end  of  paragraph  (2)  and  inserting  ", 
and",  and  by  adding  at  the  end  thereof  the  following: 

"(3)  regulations  providing  that  allocations  of  costs  of  any  ad- 
ministrative, service,  or  support  function  or  department  may  be 
made  on  the  basis  of  the  base  period  percentage  of  the  current 
costs  of  such  function  or  department. 
For  purposes  of  paragraph  (3),  the  term  'base  period  percentage' 
means,  with  respect  to  any  function  or  department,  the  percentage  of 
the  costs  of  such  function  or  department  during  a  base  period  speci- 
fied in  regulations  which  were  allocable  to  property  to  which  this 
section  applies. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  the  date  of  the  enact- 
ment of  this  Act. 

PART  HI—PROVISIONS  RELATING  TO  REGULATED 
INVESTMENT  COMPANIES 

SEC.  4621.  REPEAL  OF  30-PERCENT  GROSS  INCOME  LIMITATION. 

(a)  General  Rule. — Subsection  (b)  of  section  851  (relating  to  limi- 
tations) is  amended  by  striking  paragraph  (3),  by  adding  "and"  at 
the  end  of  paragraph  (2),  and  by  redesignating  paragraph  (4)  as 
paragraph  (3). 

(b)  Technical  Amendments. — 
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(1)  The  material  following  paragraph  (J)  of  section  851  (as  re- 
designated by  subsection  (a))  is  amended — 

(A)  by  striking  out  "paragraphs  (2)  and  (3)"  and  inserting 
"paragraph  ($)'■,  and 

(B)  by  striking  out  the  last  sentence  thereof 

(2)  Subsection  (c)  of  section  851  is  amended  by  striking  "sub- 
section (b)(4)"  each  place  it  appears  (including  the  heading)  and 
inserting  "subsection  (b)(3)". 

(3)  Subsection  (d)  of  section  851  is  amended  by  striking  "sub- 
sections (b)(4)"  and  inserting  "subsections  (b)(3)". 

(4)  Paragraph  (1)  of  section  851(e)  is  amended  by  striking 
"subsection  (b)(4)"  and  inserting  "subsection  (b)(3)". 

(5)  Paragraph  (4)  of  section  851(e)  is  amended  by  striking 
"subsections  (b)(4)"  and  inserting  "subsections  (b)(3)". 

(6)  Section  851  is  amended  by  striking  subsection  (g)  and  re- 
designating subsection  (h)  as  subsection  (g). 

(7)  Subsection  (g)  of  section  851  (as  redesignated  by  paragraph 
(6))  is  amended  by  striking  paragraph  (3). 

(8)  Section  817(h)(2)  is  amended— 

(A)  by  striking  "851(b)(4)"  in  subparagraph  (A)  and  in- 
serting "851(b)(3)",  and 

(B)  by  striking  "851(b)(4XA)(i)"  in  subparagraph  (B)  and 
inserting  "851(b)(3)(A)(i)". 

(9)  Section  1092(f)(2)  is  amended  by  striking  "Except  for  pur- 
poses of  section  851(b)(3),  the"  and  inserting  "The". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  ending  after  the  date  of  the  enactment  of  this 
Act. 

SEC.  4622.  BASIS  RULES  FOR  SHARES  IN  OPEN-END  REGULATED  INVEST- 
MENT COMPANIES. 

(a)  Additional  Reporting  Requirement. — Section  6045  (relating 
to  returns  of  brokers)  is  amended  by  adding  at  the  end  thereof  the 
following  new  subsection: 

"(f)  Additional  Information  Required  With  Respect  to  Open- 
End  Regulated  Investment  Companies. — 

"(1)  In  general. — If  any  person  is  required  under  subsection 
(a)  to  make  a  return  regarding  the  gross  proceeds  from  any  dis- 
position of  stock  in  an  open-end  regulated  investment  company, 
such  return  shall  include  for  each  such  disposition — 

"(A)  the  basis  of  the  stock  disposed  of  (determined  by  ref- 
erence to  the  average  basis  of  all  of  the  stock  in  the  account 
from  which  the  disposition  was  made  immediately  before 
the  disposition),  and 

"(B)  the  portion  of  such  gross  proceeds  attributable  to 
stock  held  for  more  than  2  years  and  the  portion  not  so  at- 
tributable. 

Determinations  under  subparagraph  (B)  shall  be  made  on  a 
first-in,  first-out,  basis  and  determinations  of  basis  and  holding 
period  shall  be  made  in  such  manner  as  the  Secretary  may  pre- 
scribe. 

"(2)  Open-end  regulated  investment  company. — For  pur- 
poses of  this  subsection,  the  term  'open-end  regulated  invest- 
ment company'  means  any  regulated  investment  company  which 
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is  offering  for  sale  or  has  outstanding  any  redeemable  security 
(as  defined  in  section  2(a)(32)  of  the  Investment  Company  Act  of 
1940)  of  which  it  is  the  issuer. 

"(3)  Information  transfers. — To  the  extent  provided  in  reg- 
ulations, there  shall  be  such  exchanges  of  information  between 
brokers  as  such  regulations  may  require  for  purposes  of  ena- 
bling brokers  to  meet  the  requirements  of  this  subsection. 

"W  Application  of  subsection.— This  subsection  shall  not 
apply  with  respect  to  stock  in  any  account — 

"(A)  which  was  established  before  January  1,  1994,  or 
"(B)  which  includes  any  stock  not  acquired  by  purchase.  " 

(b)  Basis  for  Income  Tax  Purposes. — Section  1012  of  such  Code 
is  amended — 

(1)  by  striking  "The  basis"  and  inserting  "(a)  General 
Rule. — The  basis",  and 

(2)  by  adding  at  the  end  thereof  the  following  new  subsection: 
"(b)  Special  Rules  for  Stock  in  Open-End  Regulated  Invest- 
ment Companies. — 

"(1)  In  general. — In  the  case  of  any  disposition  of  stock  from 
a  covered  account — 

"(A)  the  basis  of  such  stock  shall  be  determined  by  refer- 
ence to  the  average  basis  of  all  of  the  stock  in  such  account 
immediately  before  such  disposition,  and 

"(B)  the  determination  of  which  stock  in  such  account  is 
so  disposed  of  shall  be  made  on  a  first-in,  first-out,  basis. 
"(2)  Covered  account. — For  purposes  of  this  subsection — 

"(A)  In  general. — The  term  'covered  account'  means  any 
account  of  stock  in  an  open-end  regulated  investment  com- 
pany if  section  6045(f)  applies  to  such  account. 

"(B)  Election  out. — The  term  'covered  account'  shall  not 
include  any  account  if,  on  the  taxpayers  return  for  his  first 
taxable  year  in  which  a  disposition  from  such  account 
occurs,  the  taxpayer  elects  to  have  this  subsection  not  apply 
to  such  account.  " 

(c)  Technical  Amendment. — Section  6724  of  such  Code  is  amend- 
ed by  adding  at  the  end  thereof  the  following  new  subsection: 

"(e)  Special  Rule  for  Certain  Reports  With  Respect  to 
Stock  in  Open  End  Regulated  Investment  Companies. — For  pur- 
poses of  sections  6721(e)(2)(B)  and  6722(c)(1)(B),  the  amount  required 
to  be  reported  under  section  6045  shall  be  determined  without 
regard  to  subsection  (f)  thereof.  " 

(d)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  returns  and 
statements  required  for  calendar  year  1994  and  subsequent  cal- 
endar years. 

(2)  Subsection  (b). — The  amendments  made  by  subsection  (b) 
shall  apply  to  dispositions  on  or  after  December  31,  1993. 

SEC.  4623.  NONRECO GNITION  TREATMENT  FOR  CERTAIN  TRANSFERS  BY 
COMMON  TRUST  FUNDS  TO  regulated  investment  COMPA- 
NIES. 

(a)  General  Rule. — Section  584  (relating  to  common  trust  funds) 
is  amended  by  redesignating  subsection  (h)  as  subsection  (i)  and  by 
inserting  after  subsection  (g)  the  following  new  subsection: 
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"(h)  nonrecognition  treatment  for  certain  transfers  to 
Regulated  Investment  Companies. — 
"(1)  In  general— If — 

"(A)  a  common  trust  fund  transfers  substantially  all  of 
its  assets  to  a  regulated  investment  company  in  exchange 
solely  for  stock  in  such  company,  and 

"(B)  such  stock  is  distributed  by  such  common  trust  fund 
to  participants  in  such  common  trust  fund  in  exchange  for 
their  interests  in  such  common  trust  fund, 
no  gain  or  loss  shall  be  recognized  by  such  common  trust  fund 
by  reason  of  such  transfer  or  distribution,  and  no  gain  or  loss 
shall  be  recognized  by  any  participant  in  such  common  trust 
fund  by  reason  of  such  exchange. 
"(2)  Basis  rules.— 

"(A)  Regulated  investment  company. — The  basis  of 
any  asset  received  by  a  regulated  investment  company  in  a 
transfer  referred  to  in  paragraph  (1)(A)  shall  be  the  same  as 
it  would  be  in  the  hands  of  the  common  trust  fund. 

"(B)  Participants. — The  basis  of  any  stock  in  a  regulat- 
ed investment  company  which  is  received  in  an  exchange 
referred  to  in  paragraph  (1)(B)  shall  be  the  same  as  that  of 
the  property  exchanged. 
"(3)  Common  trust  fund  must  meet  diversification 
rules. — This  subsection  shall  not  apply  to  any  common  trust 
fund  which   would  not  meet   the  requirements  of  section 
368(a)(2)(F)(ii)  if  it  were  a  corporation.  " 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  transfers  after  the  date  of  the  enactment  of  this  Act. 

PART  IV— TAX-EXEMPT  BOND  PROVISIONS 

SEC  4631.  REPEAL  OF  $100,000  LIMITATION  ON  UNSPENT  PROCEEDS  UNDER 
1-YEAR  EXCEPTION  FROM  REBATE. 

Subclause  (I)  of  section  148(f)(4)(B)(ii)  (relating  to  additional 
period  for  certain  bonds)  is  amended  by  striking  uthe  lesser  of  5  per- 
cent of  the  proceeds  of  the  issue  or  $100,000"  and  inserting  11 5  per- 
cent of  the  proceeds  of  the  issue". 

SEC.  4632.  EXCEPTION  FROM  REBATE  FOR  EARNINGS  ON  BONA  FIDE  DEBT 
SERVICE  FUND  UNDER  CONSTRUCTION  BOND  RULES. 

Subparagraph  (C)  of  section  148(f)(4)  is  amended  by  adding  at  the 
end  thereof  the  following  new  clause: 

"(xvii)  Treatment  of  bona  fide  debt  service 
funds. — If  the  spending  requirements  of  clause  (ii)  are 
met  with  respect  to  the  available  construction  proceeds 
of  a  construction  issue,  then  paragraph  (2)  shall  not 
apply  to  earnings  on  a  bona  fide  debt  service  fund  for 
such  issue. " 

SEC.  4633.  AUTOMATIC  EXTENSION  OF  INITIAL  TEMPORARY  PERIOD  FOR 
CONSTRUCTION  ISSUES. 

Subsection  (c)  of  section  148  (relating  to  temporary  period  excep-  i; 
Hon)  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 
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"(3)  Extension  of  initial  temporary  period  for  construc- 
tion ISSUES. — If— 

"(A)  at  least  85  percent  of  the  available  construction  pro- 
ceeds (as  defined  in  subsection  (f)(4)(C))  of  a  construction 
issue  (as  defined  in  such  subsection)  are  spent  as  of  the 
close  of  the  initial  temporary  period  (determined  without 
regard  to  this  paragraph),  and 

"(B)  the  issuer  reasonably  expects  (as  of  the  close  of  such 
period)  that  the  remaining  available  construction  proceeds 
of  such  issue  will  be  spent  within  1  year  after  the  close  of 
such  period, 

then  such  initial  temporary  period  shall  be  extended  1  year. " 

SEC.  4634.  AGGREGATION  OF  ISSUES  RULES  NOT  TO  APPLY  TO  TAX  OR  REV- 
ENUE ANTICIPA  TION  BONDS. 

Section  150  (relating  to  definitions  and  special  rules)  is  amended 
by  adding  at  the  end  thereof  the  following  new  subsection: 

"(f)  Tax  or  Revenue  Anticipation  Bonds  Treated  As  Sepa- 
rate Issues. — For  purposes  of  this  part,  if— 

"(1)  all  of  the  bonds  which  are  part  of  an  issue  are  qualified 
501(c)(3)  bonds  or  bonds  which  are  not  private  activity  bonds, 
and 

"(2)  any  portion  of  such  issue  consists  of  tax  or  revenue  antici- 
pation bonds  which  are  reasonably  expected  to  meet  the  require- 
ments of  section  148(f)(4)(B)(iii), 
then  such  portion  shall,  subject  to  appropriate  allocations  specified 
in  regulations  prescribed  by  the  Secretary,  be  treated  as  a  separate 
issue. " 

SEC  4635.  EXPANDED  EXCEPTION  FROM  REBATE  FOR  ISSUERS  ISSUING 
$10,000,000  OR  LESS  OF  BONDS. 

Subparagraph  (D)  of  section  148(f)  (relating  to  exception  for  gov- 
ernmental units  issuing  $5,000,000  or  less  of  bonds)  is  amended  by 
striking  "$5,000,000"  each  place  it  appears  (including  the  heading) 
and  inserting  "$10,000,000". 

SEC.  4636.  REPEAL  OF  DEBT  SERVICE-BASED  LIMITATION  ON  INVESTMENT 
IN  CERTAIN  NONPURPOSE  INVESTMENTS. 

Subsection  (d)  of  section  148  (relating  to  special  rules  for  reason- 
ably required  reserve  or  replacement  fund)  is  amended  by  striking 
paragraph  (3). 

SEC.  4637.  ALLOCATION  OF  INTEREST  EXPENSE  OF  FINANCIAL  INSTITU- 
TIONS TO  TAX-EXEMPT  INTEREST. 

Subparagraphs  (C)  and  (D)  of  section  265(b)(3)  (relating  to  excep- 
tion for  certain  tax-exempt  obligations)  are  each  amended  by  strik- 
ing "$10,000,000"  each  place  it  appears  and  inserting  "$20,000,000". 
SEC.  4638.  REPEAL  OF  EXPIRED  PROVISIONS. 

(a)  Paragraph  (2)  of  section  148(c)  is  amended  by  striking  subpara- 
graph (B)  and  by  redesignating  subparagraphs  (C),  (D),  and  (E)  as 
subparagraph  (B),  (C),  and  (D),  respectively. 

(b)  Paragraph  (4)  of  section  148(f)  is  amended  by  striking  subpara- 
graph (E). 

SEC.  4639.  CLARIFICATION  OF  INVESTMENT-TYPE  PROPERTY. 

Subparagraph  (D)  of  section  148(b)(2)  is  amended  to  read  as  fol- 
lows: 
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"(D)  any  investment-type  property,  or". 
SEC.  4640.  EFFECTIVE  DATES. 

(a)  In  General. — Except  as  otherwise  provided  in  this  section,  the 
amendments  made  by  this  subtitle  shall  apply  to  bonds  issued  after 
the  date  of  the  enactment  of  this  Act. 

(b)  Calendar  Year  Rules. — The  amendments  made  by  sections 
4635  and  4637  shall  apply  to  bonds  issued  in  calendar  years  begin- 
ning after  the  date  of  the  enactment  of  this  Act. 

(c)  Investment-Type  Property. — The  amendment  made  by  sec- 
tion 4640  shall  take  effect  as  if  included  in  the  amendments  made 
by  section  1301  of  the  Tax  Reform  Act  of  1986. 

PART  V— ELECTION  OF  ALTERNATIVE  TAXABLE 

YEARS 

SEC.  4641.  ELECTION  OF  TAXABLE  YEAR  OTHER  THAN  REQUIRED  TAXABLE 
YEAR. 

(a)  Limitations  on  Taxable  Years  Which  May  Be  Elected. — 
Subsection  (b)  of  section  444  (relating  to  limitations  on  taxable  years 
which  may  be  elected)  is  amended  to  read  as  follows: 

"(b)  Taxable  Year  Must  Be  Same  as  Reporting  Period.— If  an 
entity  has  annual  reports  or  statements — 

"(1)  which  ascertain  income,  profit,  or  loss  of  the  entity,  and 
(2)  which  are— 

"(A)  provided  to  shareholders,  partners,  or  other  propri- 
etors, or 

"(B)  used  for  credit  purposes, 
the  entity  may  make  an  election  under  subsection  (a)  only  if  the  tax- 
able year  elected  covers  the  same  period  as  such  reports  or  state- 
ments. " 

(b)  Period  of  Election.— Section  444(d)(2)  (relating  to  period  of 
election)  is  amended  to  read  as  follows: 

"(2)  Period  of  election. — 

"(A)  In  general. — An  election  under  subsection  (a)  shall 
remain  in  effect  until  the  partnership,  S  corporation,  or  per- 
sonal service  corporation  terminates  the  election  and  adopts 
the  required  taxable  year. 

"(B)  Change  not  treated  as  termination.— For  pur- 
poses of  subparagraph  (A),  a  change  from  a  taxable  year 
which  is  not  a  required  taxable  year  to  another  such  tax- 
able year  shall  not  be  treated  as  a  termination.  " 

(c)  Exception  for  Trusts. — Section  444(d)(3)  (relating  to  tiered 
structures)  is  amended  by  adding  at  the  end  thereof  the  following 
new  subparagraph: 

"(C)  Exception  for  certain  structures  that  include 
trusts. — An  entity  shall  not  be  considered  to  be  part  of  a 
tiered  structure  to  which  subparagraph  (A)  applies  solely 
because  a  trust  owning  an  interest  in  such  entity  is  a  trust 
all  of  the  beneficiaries  of  which  use  a  calendar  year  for 
their  taxable  year. " 

(d)  Regulations. — Subsection  (g)  of  section  444  (relating  to  regu- 
lations) is  amended  to  read  as  follows: 
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"(g)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  the  provisions  of  this  section,  in- 
cluding regulations — 

"(1)  to  prevent  the  avoidance  of  the  provisions  of  this  section 
through  a  change  in  entity  or  form  of  an  entity, 

"(2)  to  prevent  the  carryback  to  any  preceding  taxable  year  of 
a  net  operating  loss  (or  similar  item)  arising  in  any  short  tax- 
able year  created  pursuant  to  an  election  or  termination  of  an 
election  under  this  section,  and 

"(3)  to  provide  for  the  termination  of  an  election  under  sub- 
section (a)  if  an  entity  does  not  continue  to  meet  the  require- 
ments of  subsection  (b). " 

SEC.  4642.  REQUIRED  PAYMENTS  FOR  ENTITIES  ELECTING  NOT  TO  HAVE 
REQUIRED  TAXABLE  YEAR. 

(a)  Additional  Required  Payment. — 

(1)  In  general. — Section  7519(b)  (defining  required  payment) 
is  amended  to  read  as  follows: 
"(b)  Required  Payment. — For  purposes  of  this  section— 

"(1)  In  general. — The  term  'required  payment'  means,  with 
respect  to  any  applicable  election  year  of  a  partnership  or  S  cor- 
poration, an  amount  equal  to  the  excess  (if  any)  of— 

"(A)  the  adjusted  highest  section  1  rate,  multiplied  by  the 
net  base  year  income  of  the  entity,  over 
"(B)  the  net  required  payment  balance. 
For  purposes  of  paragraph  (1)(A),  the  term  'adjusted  highest  sec- 
tion 1  rate'  means  the  highest  rate  of  tax  in  effect  under  section 
1  as  of  the  close  of  the  first  required  taxable  year  ending  within 
such  year,  plus  2  percentage  points. 

"(2)  Additional  payment  for  new  applicable  election 

YEARS. — 

"(A)  In  general. — In  the  case  of  a  new  applicable  elec- 
tion year,  the  required  payment  shall  include,  in  addition 
to  any  amount  determined  under  paragraph  (1),  the  amount 
determined  under  subparagraph  (C). 

"(B)  New  applicable  election  year. — For  purposes  of 
this  section,  the  term  'new  applicable  election  year'  means 
any  applicable  election  year — 

"(i)  with  respect  to  which  the  preceding  taxable  year 
was  not  an  applicable  election  year,  or 

"(ii)  which  covers  a  different  period  than  the  preced- 
ing taxable  year  by  reason  of  a  change  described  in  sec- 
tion 4U(d)(2)(B). 
If  any  year  described  in  the  preceding  sentence  is  a  short 
taxable  year  which  does  not  include  the  last  day  of  the  re- 
quired taxable  year,  the  new  applicable  election  year  shall 
be  the  taxable  year  following  the  short  taxable  year. 

"(C)  Additional  amount. — For  purposes  of  subpara- 
graph (A),  the  amount  determined  under  this  subparagraph 
shall  be — 

"(i)  in  the  case  of  a  year  described  in  subparagraph 
(B)(i),  75  percent  of  the  required  payment  for  the  year, 
and 
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"(ii)  in  the  case  of  a  year  described  in  subparagraph 
(B)(ii),  75  percent  of  the  excess  (if  any)  of— 

"(I)  the  required  payment  for  the  year,  over 
"(II)  the  required  payment  for  the  year  which 
would  have  been  computed  if  the  change  described 
in  subparagraph  (B)(ii)  had  not  occurred. 
"(D)  Required  payment. — For  purposes  of  this  para- 
graph, the  term  'required  payment'  means  the  payment  re- 
quired by  this  section  (determined  without  regard  to  this 
paragraph). " 

(2)  Due  date. — Paragraph  (2)  of  section  7519(f)  (defining  due 
date)  is  amended  to  read  as  follows: 

"(2)  Due  date.— 

"(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  amount  of  any  required  payment  for  any  applicable 
election  year  shall  be  paid  on  or  before  May  15  of  the  calen- 
dar year  following  the  calendar  year  in  which  the  applica- 
ble election  year  begins. 

"(B)  Special  rule  where  new  applicable  election 
year  adopted. — In  the  case  of  a  new  applicable  election 
year,  the  portion  of  any  required  payment  determined  under 
subsection  (b)(2)  shall  be  paid  on  or  before  September  15  of 
the  calendar  year  in  which  the  applicable  election  year 
begins. " 

(3)  Penalties. — 

(A)  In  general. — Section  7519(f)(4)  (relating  to  penalties) 
is  amended  by  adding  at  the  end  thereof  the  following  new 
subparagraph: 

"(D)  Failure  to  pay  additional  amount.— In  the  case 
of  any  failure  by  any  entity  to  pay  on  the  date  prescribed 
therefore  the  portion  of  any  required  payment  described  in 
subsection  (b)(2)  for  any  applicable  election  year — 
"(i)  subparagraph  (A)  shall  not  apply,  but 
"(ii)  the  entity  shall,  for  purposes  of  this  title,  be 
treated  as  having  terminated  the  election  under  section 
444  for  such  year  and  changed  to  the  required  taxable 
year. " 

(B)  Conforming  amendment. — Section  7519(f)(4)(A)  is 
amended  by  striking  "In  "  and  inserting  "Except  as  provid- 
ed in  subparagraph  (D),  in  ". 

(4)  Refunds.— Section  7519(c)(2)(A)  (relating  to  refund  of  pay- 
ments) is  amended  to  read  as  follows: 

"(A)  an  election  under  section  444  is  not  in  effect  for  any 
year  but  was  in  effect  for  the  preceding  year,  or' . 

(5)  Conforming  amendments. — 

(A)  Paragraph  (1)  of  section  7519(c)  is  amended — 

(i)  by  striking  "subsection  (b)(2)"  and  inserting  "sub- 
section (b)(l)(By\  and 

(ii)  by  striking  "subsection  (b)(1)"  and  inserting  "sub- 
section (b)(l)(Ar. 

(B)  Subsection  (d)  of  section  7519  is  amended  by  striking 
paragraph  (4)  and  redesignating  paragraph  (5)  as  para- 
graph (4). 

(b)  Other  Definitions  and  Special  Rules. — 
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(1)  Refund. — Paragraph  (3)  of  section  7519(c)  (relating  to  date 
on  which  refund  payable)  is  amended  in  the  matter  preceding 
subparagraph  (A)  by  striking  "on  the  later  of"  and  inserting 
"by  the  later  of" 

(2)  Deferral  ratio. — The  last  sentence  of  paragraph  (1)  of 
section  7519(d)  is  amended  to  read  as  follows:  "Except  as  pro- 
vided in  regulations,  the  term  'deferral  ratio'  means  the  ratio 
which  the  number  of  months  in  the  deferral  period  of  the  appli- 
cable election  year  bears  to  the  number  of  months  in  the  appli- 
cable election  year. " 

(3)  Net  income. — Paragraph  (2)  of  section  7519(d)  is  amended 
by  adding  at  the  end  the  following  new  subparagraph: 

"(D)  Excess  applicable  payments  for  base  year. — In 
the  case  of  any  new  applicable  election  year,  the  net  income 
for  the  base  year  shall  be  increased  by  the  excess  (if  any) 
of- 

"(i)  the  applicable  payments  taken  into  account  in 
determining  net  income  for  the  base  year,  over 

"(ii)  120  percent  of  the  average  amount  of  applicable 
payments  made  during  the  first  3  taxable  years  preced- 
ing the  base  year. " 

(4)  Deferral  period.— Paragraph  (1)  of  section  7519(e)  (defin- 
ing deferral  period)  is  amended  to  read  as  follows: 

"(1)  Deferral  period. — Except  as  provided  in  regulations, 
the  term  'deferral  period'  means,  with  respect  to  any  taxable 
year  of  the  entity,  the  months  between — 

"(A)  the  beginning  of  such  year,  and 

"(B)  the  close  of  the  first  required  taxable  year  (as  de- 
fined in  section  444(e))  ending  within  such  year.  " 

(5)  Base  year.— 

(A)  In  general. — Paragraph  (2)(A)  of  section  7519(e)  (de- 
fining base  year)  is  amended  to  read  as  follows: 

"(A)  Base  year. — The  term  'base  year'  means,  with  re- 
spect to  any  applicable  election  year,  the  first  taxable  year 
of  12  months  (or  52-53  weeks)  of  the  partnership  or  S  corpo- 
ration preceding  such  applicable  election  year.  " 

(B)  Conforming  amendment. — Paragraph  (2)  of  subsec- 
tion (g)  of  section  7519  is  amended  to  read  as  follows: 

"(2)  there  is  no  base  year  described  in  subsection  (e)(2)(A)  or 
no  preceding  taxable  year  described  in  section  280H(c)(l)(A)(i). " 
(c)  Interest— Section  7519(f)(3)  (relating  to  interest)  is  amended 
to  read  as  follows: 

"(3)  Interest. — For  purposes  of  determining  interest,  any  pay- 
ment required  by  this  section  shall  be  treated  as  a  tax,  except 
that  interest  shall  be  allowed  with  respect  to  any  refund  of  a 
payment  under  this  section  only  for  the  period  from  the  latest 
date  specified  in  subsection  (c)(3)  for  such  refund  to  the  actual 
date  of  payment  of  such  refund.  " 
SEC.  4643.  LIMITATION  ON  CERTAIN  AMOUNTS  PAID  TO  EMPLOYEE-OWNERS 

OF  PERSONAL  service  corporations. 
(a)  Carryover  of  Nondeductible  Amounts. — Subsection  (b)  of 
section  280H  (relating  to  carryover  of  nondeductible  amounts)  is 
amended  to  read  as  follows: 
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"(b)  Carryover  of  Nondeductible  Amounts. — Any  amount  not 
allowed  as  a  deduction  for  a  taxable  year  pursuant  to  subsection  (a) 
shall  be  allowed  as  a  deduction  in  the  succeeding  taxable  year. " 

(b)  Minimum  Distribution  Requirement.— Paragraph  (1)  of  sec- 
tion 280H(c)  is  amended  to  read  as  follows: 

"(1)  In  general. — A  personal  service  corporation  meets  the 
minimum  distribution  requirements  of  this  subsection  if  the  ap- 
plicable amounts  paid  during  the  deferral  period  of  the  taxable 
year  equal  or  exceed  the  lesser  of— 

"(A)  110  percent  of  the  product  of— 

"(i)  the  applicable  amounts  paid  during  the  first  pre- 
ceding taxable  year  of  12  months  (or  52-53  weeks),  di- 
vided by  12,  and 

"(ii)  the  number  of  months  in  the  deferral  period  of 
the  taxable  year,  or 
"(B)  110  percent  of  the  amount  equal  to  the  applicable 
percentage  of  the  adjusted  taxable  income  for  the  deferral 
period  of  the  taxable  year. " 

(c)  Disallowance  of  NOL  Carrybacks. — Subsection  (e)  of  section 
280H  (relating  to  disallowance  of  net  operating  loss  carrybacks)  is 
amended  by  striking  "to  (or  from)"  and  inserting  "from". 

(d)  Conforming  Amendment. — Subparagraph  (A)  of  section 
280H(f)(3)  (relating  to  deferral  period)  is  amended  by  striking  "sec- 
tion 444(b)(4)"  and  inserting  "section  7519(e)(1). " 

SEC.  4644.  EFFECTIVE  DATE. 

The  amendments  made  by  this  part  shall  apply  to  taxable  years 
beginning  after  December  31,  1991. 

PART  VI— COOPERATIVES 

SEC.  4651.  TREATMENT  OF  CERTAIN  LOAN  REQUIREMENTS. 

(a)  In  General. — Subparagraph  (C)  of  section  501(c)(12)  is  amend- 
ed by  striking  "or"  at  the  end  of  clause  (i),  by  striking  the  period  at 
the  end  of  clause  (ii)  and  inserting  "  or",  and  by  adding  at  the  end 
the  following  new  clause: 

"(i)  from  the  prepayment  of  any  loan  under  section  2387  of  |  j 
the  Food,  Agriculture,  Conservation,  and  Trade  Act  of  1990  (as  { £ 
in  effect  on  January  1,  1992).  " 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall  ' ! 
apply  to  taxable  years  beginning  before,  on,  or  after  the  date  of  the 
enactment  of  this  Act. 

SEC.  4652.  COOPERATIVE  SERVICE  ORGANIZATIONS  FOR  CERTAIN  FOUNDA- 
TIONS. 

(a)  In  General. — Section  501  (relating  to  exemption  from  tax  on 
corporations,  certain  trusts,  etc.),  is  amended  by  redesignating  sub- 
section (n)  as  subsection  (o)  and  by  inserting  after  subsection  (m)  the 
following  new  subsection: 

"(n)  Cooperative  Service  Organizations  for  Certain  Founda- 
tions.— 

"(1)  In  general. — For  purposes  of  this  title,  if  an  organiza- 
tion— 

"(A)  is  organized  and  operated  solely  for  purposes  re- 
ferred to  in  subsection  (f)(1), 
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"(B)  is  comprised  solely  of  members  which  are  exempt 
from  taxation  under  subsection  (a)  and  are — 
"(i)  private  foundations,  or 

"(ii)  community  foundations  as  to  which  section 
170(b)(V(A)(vi)  applies, 
"(C)  has  at  least  20  members, 

"(D)  does  not  at  any  time  after  the  second  taxable  year 
beginning  after  the  date  of  its  organization,  or,  if  later,  the 
date  of  the  enactment  of  this  subsection,  have  a  member 
which  holds  more  than  10  percent  (by  value)  of  the  interests 
in  the  organization, 

"(E)  is  not  controlled  by  any  one  member  and  does  not 
have  a  member  which  controls  another  member  of  the  orga- 
nization, and 

"(F)  permits  members  of  the  organization  to  require  the 
dismissal  of  any  of  the  organization 's  investment  advisors, 
following  reasonable  notice,  upon  a  vote  of  the  members 
holding  a  majority  of  interest  in  the  account  managed  by 
such  advisor, 

then  such  organization  shall  be  treated  as  an  organization  or- 
ganized and  operated  exclusively  for  charitable  purposes. 

"(2)  Treatment  of  income  of  members.— If  any  member  of 
an  organization  described  in  paragraph  (1)  is  a  private  founda- 
tion (other  than  an  exempt  operating  foundation,  as  defined  in 
section  4940(d)),  such  private  foundations  allocable  share  of  the 
capital  gain  net  income  and  gross  investment  income  of  the  or- 
ganization for  any  taxable  year  of  the  organization  shall  be 
treated,  for  purposes  of  section  4H0,  as  capital  gain  net  income 
and  gross  investment  income  of  such  private  foundation  (wheth- 
er or  not  distributed  to  such  foundation)  for  the  taxable  year  of 
such  private  foundation  with  or  within  which  the  taxable  year 
of  the  organization  described  in  paragraph  (1)  ends. 

"(3)  Applicable  excise  taxes. — Subchapter  A  of  chapter  42 
(other  than  sections  4H0  and  4%2)  shall  apply  to  any  organiza- 
tion described  in  paragraph  (1).  " 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 

shall  apply  to  taxable  years  ending  after  the  date  of  the  enactment 

of  this  Act. 

SEC.  4653.  TREATMENT  OF  CERTAIN  AMOUNTS  RECEIVED  BY  A  COOPERA- 
TIVE TELEPHONE  COMPANY. 

(a)  NONMEMBER  INCOME. — 

(1)  In  general. — Paragraph  (12)  of  section  501(c)  (relating  to 
list  of  exempt  organizations)  is  amended  by  adding  at  the  end 
thereof  the  following  new  subparagraph: 

"(E)  In  the  case  of  a  mutual  or  cooperative  telephone 
company  (hereafter  in  this  subparagraph  referred  to  as  the 
'cooperative '),  50  percent  of  the  income  received  or  accrued 
directly  or  indirectly  from  a  nonmember  telephone  company 
for  the  performance  of  communication  services  by  the  coop- 
erative shall  be  treated  for  purposes  of  subparagraph  (A)  as 
collected  from  members  of  the  cooperative  for  the  sole  pur- 
pose of  meeting  the  losses  and  expenses  of  the  cooperative.  " 
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(2)  Certain  billing  and  collection  service  fees  not 
taken  into  account. — Subparagraph  (B)  of  section  501(c)(12)  is 
amended  by  striking  "or"  at  the  end  of  clause  (Hi),  by  striking 
the  period  at  the  end  of  clause  (iv)  and  inserting  "  or",  and  by 
adding  at  the  end  thereof  the  following  new  clause: 

"(v)  from  billing  and  collection  services  performed 
for  a  nonmember  telephone  company. ". 

(3)  Conforming  amendment. — Clause  (i)  of  section 
501(c)(12)(B)  is  amended  by  inserting  before  the  comma  ",  other 
than  income  described  in  subparagraph  (E)". 

(4)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  taxable  years  beginning  before,  on,  or  after 
the  date  of  the  enactment  of  this  Act. 

(5)  NO  INFERENCE  AS  TO  UNRELATED  BUSINESS  INCOME  TREAT- 
MENT OF  BILLING  AND  COLLECTION  SERVICE  FEES.— Nothing  in 

the  amendments  made  by  this  subsection  shall  be  construed  to 
indicate  the  proper  treatment  of  billing  and  collection  service 
fees  under  part  III  of  subchapter  F  of  chapter  1  of  the  Internal 
Revenue  Code  of  1986  (relating  to  taxation  of  business  income  of 
certain  exempt  organizations), 
(b)  Treatment  of  Certain  Investment  Income  of  Mutual  or 
Cooperative  Telephone  Companies.— 

(1)  In  general. — Paragraph  (12)  of  section  501(c)  (relating  to 
list  of  exempt  organizations)  is  amended  by  adding  at  the  end 
thereof  the  following  new  subparagraph: 

"(F)  In  the  case  of  a  mutual  or  cooperative  telephone  com- 
pany, subparagraph  (A)  shall  be  applied  without  taking 
into  account  reserve  income  (as  defined  in  section  512(d)(2)) 
if  such  income,  when  added  to  other  income  not  collected 
from  members  for  the  sole  purpose  of  meeting  losses  and  ex- 
penses, does  not  exceed  35  percent  of  the  company 's  total  j 
income. " 

(2)  Portion  of  investment  income  subject  to  unrelated 
business  income  tax.— Section  512  is  amended  by  adding  at 
the  end  thereof  the  following  new  subsection: 

"(d)  Investment  Income  of  Certain  Mutual  or  Cooperative 
Telephone  Companies.— 

"(1)  In  general. — In  determining  the  unrelated  business  tax- 
able  income  of  a  mutual  or  cooperative  telephone  company  de- 
scribed  in  section  501(c)(12) — 

"(A)  there  shall  be  included,  as  an  item  of  gross  income 
derived  from  an  unrelated  trade  or  business,  reserve  income 
to  the  extent  such  reserve  income,  when  added  to  other 
income  not  collected  from  members  for  the  sole  purpose  of 
meeting  losses  and  expenses,  exceeds  15  percent  of  the  com- 
pany s  total  income,  and 

"(B)  there  shall  be  allowed  all  deductions  directly  con- 
nected with  the  portion  of  the  reserve  income  which  is  so 
included. 

"(2)  Reserve  income. — For  purposes  of  paragraph  (1),  the  \ 
term  'reserve  income '  means  income — 

"(A)  which  would  (but  for  this  subsection)  be  excluded 
under  subsection  (b),  and 
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"(B)  which  is  derived  from  assets  set  aside  for  the  repair 
or  replacement  of  telephone  system  facilities  of  such  compa- 
ny." 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  taxable  years  beginning  after  the  date  of  the 
enactment  of  this  Act. 

SEC.  4654.  TAX  TREATMENT  OF  COOPERATIVE  HOUSING  CORPORATIONS. 

(a)  Section  277  Not  To  Apply  to  Cooperative  Housing  Corpo- 
rations. Section  277(b)  (relating  to  exceptions)  is  amended  by 
striking  "or"  at  the  end  of  paragraph  (3),  by  striking  the  period  at 
the  end  of  paragraph  (4)  and  inserting  a  comma  and  "or",  and  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(5)  which  for  the  taxable  year  is  a  cooperative  housing  corpo- 
ration described  in  section  216(b)(1).  " 

(b)  Application  of  Rules  Relating  to  Tax  Treatment  of  Co- 
operatives.— 

(1)  Patronage  earnings  may  be  offset  only  by  patronage 
losses. — Section  1388(a)  is  amended  by  adding  at  the  end  the 
following  new  sentence:  "In  no  event  shall  any  patronage  losses 
of  a  cooperative  housing  corporation  described  in  section 
216(b)(1)  be  used  to  offset  earnings  which  are  not  patronage 
earnings. " 

(2)  Patronage  earnings  and  losses  of  cooperative  hous- 
ing corporations. — Section  1388  is  amended  by  adding  at  the 
end  the  following  new  subsection: 

"(k)  Patronage  Earnings  or  Losses  Defined.— For  purposes  of 
this  section — 

"(1)  In  general. — The  terms  'patronage  earnings'  and  'pa- 
tronage losses '  mean  earnings  and  losses,  respectively,  which  are 
derived  from  business  done  with  or  for  patrons  of  the  organiza- 
tion. 

"(2)  Special  rules  for  cooperative  housing  corpora- 
tion.— In  the  case  of  a  cooperative  housing  corporation,  the  fol- 
lowing earnings  shall  be  treated  as  patronage  earnings: 

"(A)  Interest  on  reasonable  reserves  established  in  connec- 
tion with  the  corporation,  including  reserves  required  by  a 
governmental  agency  or  lender. 

"(B)  Income  from  laundry  and  parking  facilities  located 
on  property  owned  or  leased  by  the  cooperative  to  the  extent 
attributable  to  use  of  the  facilities  by  tenant-stockholders 
and  their  guests. 

"(C)  In  the  case  of  a  limited  equity  cooperative  housing 
corporation,  rental  income  from  other  than  tenant-stock- 
holders to  the  extent  attributable  to  any  project  operated  by 
the  corporation. 
"(3)  Definitions. — For  purposes  of  paragraph  (2)— 

"(A)  Cooperative  housing  corporation.— The  term  'co- 
operative housing  corporation '  has  the  meaning  given  such 
term  by  section  216(b)(1). 

"(B)  Limited  equity  cooperative  housing  corpora- 
tion.— The  term  'limited  equity  cooperative  housing  corpo- 
ration' means  a  cooperative  housing  corporation  with  re- 
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sped  to  which  the  requirements  of  clause  (i)  of  section 
14.3(k)(9)(D)  are  met  at  all  times  during  the  taxable  year. 

"(C)  Tenant-stockholder. — The  term  'tenant-stockhold- 
er7 has  the  meaning  given  such  term  by  section  216(b)(2)." 
(3)  Conforming  amendment.— Section  1388(j)  is  amended  by 
striking  paragraph  (4). 
(c)  Effective  Date.— 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  the  date  of  the  enactment 
of  this  Act. 

(2)  No  inference. — Nothing  in  the  provisions  of  this  section 
shall  be  construed  as  a  change  in  the  treatment  of  income  de- 
rived by  any  cooperative  housing  corporation,  or  any  corporation 
operating  on  a  cooperative  basis  under  section  1381  of  the  Inter- 
nal Revenue  Code  of  1986,  and  the  treatment  of  such  income  for 
any  year  to  which  the  amendments  made  by  this  section  does 
not  apply  shall  be  made  as  if  this  section  had  not  been  enacted. 

PART  VII— EMPLOYMENT 

SEC.  4661.  CREDIT  FOR  PORTION  OF  EMPLOYER  SOCIAL  SECURITY  TAXES 
PAID  WITH  RESPECT  TO  EMPLOYEE  CASH  TIPS. 

(a)  In  General. — Subpart  D  of  part  IV  of  subchapter  A  of  chap- 
ter 1  of  the  Internal  Revenue  Code  of  1986  (relating  to  business  re- 
lated credits)  is  amended  by  adding  at  the  end  the  following  new 
section: 

'SEC.  45.  CREDIT  FOR  PORTION  OF  EMPLOYER  SOCIAL  SECURITY  TAXES 
PAID  WITH  RESPECT  TO  EMPLOYEE  CASH  TIPS. 

"(a)  General  Rule. — For  purposes  of  section  38,  the  employer 
social  security  credit  determined  under  this  section  for  the  taxable 
year  is  an  amount  equal  to  the  excess  employer  social  security  tax 
paid  or  incurred  by  the  taxpayer  during  the  taxable  year. 

"(b)  Excess  Employer  Social  Security  Tax. — For  purposes  of 
this  section,  the  term  'excess  employer  social  security  tax '  means  any 
tax  paid  by  an  employer  under  section  3111  with  respect  to  tips  re- 
ceived by  an  employee  during  any  month,  to  the  extent  such  tips — 
(1)  are  deemed  to  have  been  paid  by  the  employer  to  the  em- 
ployee pursuant  to  section  3121(q),  and 

"(2)  exceed  the  amount  by  which  the  wages  (excluding  tips) 
paid  by  the  employer  to  the  employee  during  such  month  are 
less  than  the  total  amount  which  would  be  payable  (with  re- 
spect to  such  employment)  at  the  minimum  wage  rate  applicable 
to  such  individual  under  section  6(a)(1)  of  the  Fair  Labor 
Standards  Act  of  1938  (determined  without  regard  to  section 
3(m)  of  such  Act). 
"(c)  Denial  of  Double  Benefit. — No  deduction  shall  be  allowed 
under  this  chapter  for  any  amount  taken  into  account  in  determin- 
ing the  credit  under  this  section. " 

(b)  Credit  To  Be  Part  of  General  Business  Credit.— 

(1)  In  general.— Subsection  (b)  of  section  38  of  such  Code  (re- 
lating to  current  year  business  credit)  is  amended  by  striking 
"plus"  at  the  end  of  paragraph  (6),  by  striking  the  period  at  the 
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end  of  paragraph  (7)  and  inserting  "  plus",  and  by  adding  at 
the  end  the  following  new  paragraph: 

"(8)  the  employer  social  security  credit  determined  under  sec- 
tion 45(a). " 

(2)  Limitation  on  carrybacks. — Subsection  (d)  of  section  39 
of  such  Code  (relating  to  transitional  rules)  is  amended — 

(A)  by  redesignating  the  paragraph  added  by  section 
11511(b)(2)  of  the  Revenue  Reconciliation  Act  of  1990  as 
paragraph  (1), 

(B)  by  redesignating  the  paragraph  added  by  section 
11611(b)(2)  of  such  Act  as  paragraph  (2),  and 

(C)  by  adding  at  the  end  the  following  new  paragraph: 

"(3)  NO  CARRYBACK  OF  SECTION  U5  CREDIT  BEFORE  ENACT- 
MENT.— No  portion  of  the  unused  business  credit  for  any  taxable 
year  which  is  attributable  to  the  employer  social  security  credit 
determined  under  section  45  may  be  carried  back  to  a  taxable 
year  ending  before  the  date  of  the  enactment  of  section  45.  " 

(c)  Clerical  Amendment. — The  table  of  sections  for  subpart  D  of 
part  IV  of  subchapter  A  of  chapter  1  of  such  Code  is  amended  by 
adding  at  the  end  the  following  new  item: 

"Sec.  45.  Employer  social  security  credit.  " 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  with  respect  to  tips  received  (and  wages  paid)  after  the 
date  of  the  enactment  of  this  Act. 

SEC.  4662.  CLARIFICATION  OF  EMPLOYMENT  TAX  STATUS  OF  CERTAIN 
FISHERMEN. 

(a)  Amendments  of  Internal  Revenue  Code  of  1986. — 

(1)  Determination  of  size  of  crew. — Subsection  (b)  of  sec- 
tion 3121  (defining  employment)  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence: 

"For  purposes  of  paragraph  (20),  the  operating  crew  of  a  boat  shall 
be  treated  as  normally  made  up  of  fewer  than  10  individuals  if  the 
average  size  of  the  operating  crew  on  trips  made  during  the  preced- 
ing 4  calendar  quarters  consisted  of  fewer  than  10  individuals. " 

(2)  Certain  cash  remuneration  permitted. — Subparagraph 
(A)  of  section  3121(b)(20)  is  amended  to  read  as  follows: 

"(A)  such  individual  does  not  receive  any  cash  remunera- 
tion other  than  as  provided  in  subparagraph  (B)  and  other 
than  cash  remuneration — 

"(i)  which  does  not  exceed  $100  per  trip; 
(ii)  which  is  contingent  on  a  minimum  catch;  and 
<((iii)  which  is  paid  solely  for  additional  duties  (such 
as  mate,  engineer,  or  cook)  for  which  additional  cash 
remuneration  is  traditional  in  the  industry, ". 

(b)  Amendment  of  Social  Security  Act.— 

(1)  Determination  of  size  of  crew. — Subsection  (a)  of  sec- 
tion 210  of  the  Social  Security  Act  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence: 
j  "For  purposes  of  paragraph  (20),  the  operating  crew  of  a  boat  shall 
be  treated  as  normally  made  up  of  fewer  than  10  individuals  if  the 
average  size  of  the  operating  crew  on  trips  made  during  the  preced- 
ing 4  calendar  quarters  consisted  of  fewer  than  10  individuals.  " 
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(2)  Certain  cash  remuneration  permitted. — Subparagraph 
(A)  of  section  210(a)(20)  of  such  Act  is  amended  to  read  as  fol- 
lows: 

"(A)  such  individual  does  not  receive  any  additional  com- 
pensation other  than  as  provided  in  subparagraph  (B)  and 
other  than  cash  remuneration— 

"(i)  which  does  not  exceed  $100  per  trip; 
(ii)  which  is  contingent  on  a  minimum  catch;  and  j 
(Hi)  which  is  paid  solely  for  additional  duties  (such 
as  mate,  engineer,  or  cook)  for  which  additional  cash 
remuneration  is  traditional  in  the  industry, " 
(c)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  remuneration  paid  after  December  31,  1992. 

(2)  Special  rule. — The  amendments  made  by  this  section 
shall  also  apply  to  remuneration  paid  after  December  31,  1984,  a 
and  before  January  1,  1993,  unless  the  payor  treated  such  remu- 
neration (when  paid)  as  being  subject  to  tax  under  chapter  21  of  ? 
the  Internal  Revenue  Code  of  1986. 

PART  VIII— OTHER  PROVISIONS 

SEC  4671.  CLOSING  OF  PARTNERSHIP  TAXABLE  YEAR  WITH  RESPECT  TO 
DECEASED  PARTNER. 

(a)  General  Rule. — Subparagraph  (A)  of  section  706(c)(2)  (relat- 
ing to  disposition  of  entire  interest)  is  amended  to  read  as  follows:  j 

"(A)  Disposition  of  entire  interest. — The  taxable  year  j 
of  a  partnership  shall  close  with  respect  to  a  partner  whose 
entire  interest  in  the  partnership  terminates  (whether  by 
reason  of  death,  liquidation,  or  otherwise)." 

(b)  Clerical  Amendment. — The  paragraph  heading  for  para- 
graph (2)  of  section  706(c)  is  amended  to  read  as  follows: 

(2)  Treatment  of  dispositions. — ". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  partnership  taxable  years  beginning  after  December  31,  \ 
1991.  i  S£ 

SEC.  4672.  REPEAL  OF  SPECIAL  TREATMENT  OF  OWNERSHIP  CHANGES  IN 

DETERMINING  adjusted  current  earnings. 

(a)  General  Rule. — Paragraph  (4)  of  section  56(g)  (relating  to  ad-  ?)  j 
justments)  is  amended  by  striking  subparagraph  (G)  and  by  redesig- 
nating the  following  subparagraph  as  paragraph  (G). 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  ownership  changes  after  December  31,  1991. 

SEC.  4673.  REPEAL  OF  INVESTMENT  RESTRICTIONS  APPLICABLE  TO  NUCLE- 
AR DECOMMISSIONING  FUNDS. 

(a)  In  General. — Subparagraph  (C)  of  section  468A(e)(4)  (relating 
to  special  rules  for  nuclear  decommissioning  funds)  is  amended  by 
striking  "described  in  section  501(c)(21)(B)(ii),\ 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  SI,  1991. 
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SEC.  4674.  MODIFICATION  OF  CREDIT  FOR  PRODUCING  FUEL  FROM  A  NON- 
CONVENTIONAL  SOURCE. 

(a)  In  General. — Subparagraph  (A)  of  section  29(c)(2)  (relating  to 
gas  from  geopressured  brine,  etc.)  is  amended  by  adding  at  the  end 
the  following  new  sentence:  "If  the  Federal  Energy  Regulatory  Com- 
mission ceases  to  make  the  determinations  described  in  the  preced- 
ing sentence,  the  Secretary  shall  make  such  determinations  in  ac- 
cordance with  section  503  of  such  Act. " 

(b)  Conforming  Amendment. — Section  29(c)(2)(A)  is  amended  by 
inserting  "(as  in  effect  before  its  repeal  by  the  Natural  Gas  Well- 
head Decontrol  Act  of  1989)"  after  "Natural  Gas  Policy  Act  of 
1978". 

Subtitle  G — Estate  And  Gift  Tax  Provisions 

SEC.  4701.  CLARIFICATION  OF  WAIVER  OF  CERTAIN  RIGHTS  OF  RECOVERY. 

(a)  Amendment  to  Section  2207 A.— Paragraph  (2)  of  section 
2207 A(a)  (relating  to  right  of  recovery  in  the  case  of  certain  marital 
deduction  property)  is  amended  to  read  as  follows: 

"(2)  Decedent  may  otherwise  direct. — Paragraph  (1)  shall 
not  apply  with  respect  to  any  property  to  the  extent  that  the  de- 
cedent in  his  will  (or  a  revocable  trust)  specifically  indicates  an 
intent  to  waive  any  right  of  recovery  under  this  subchapter  with 
respect  to  such  property.  " 

(b)  Amendment  to  Section  2207B. — Paragraph  (2)  of  section 
2207B(a)  (relating  to  right  of  recovery  where  decedent  retained  inter- 
est) is  amended  to  read  as  follows: 

"(2)  Decedent  may  otherwise  direct. — Paragraph  (1)  shall 
not  apply  with  respect  to  any  property  to  the  extent  that  the  de- 
cedent in  his  will  (or  a  revocable  trust)  specifically  indicates  an 
intent  to  waive  any  right  of  recovery  under  this  subchapter  with 
respect  to  such  property.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  the  estates  of  decedents  dying  after  the  date  of 
the  enactment  of  this  Act. 

SEC.  4702.  ADJUSTMENTS  FOR  GIFTS  WITHIN  3  YEARS  OF  DECEDENT'S 
DEATH. 

(a)  General  Rule. — Section  2035  is  amended  to  read  as  follows: 

"SEC.  2035.  ADJUSTMENTS  FOR  CERTAIN  GIFTS  MADE  WITHIN  3  YEARS  OF 
DECEDENT'S  DEATH. 

"(a)  Inclusion  of  Certain  Property  in  Gross  Estate. — If— 
"(1)  the  decedent  made  a  transfer  (by  trust  or  otherwise)  of  an 
interest  in  any  property,  or  relinquished  a  power  with  respect  to 
any  property,  during  the  3-year  period  ending  on  the  date  of  the 
decedent  s  death,  and 

"(2)  the  value  of  such  property  (or  an  interest  therein)  would 
have  been  included  in  the  decedents  gross  estate  under  section 
2036,  2037,  2038,  or  2042  if  such  transferred  interest  or  relin- 
quished power  had  been  retained  by  the  decedent  on  the  date  of 
his  death, 

the  value  of  the  gross  estate  shall  include  the  value  of  any  property 
(or  interest  therein)  which  would  have  been  so  included. 
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"(b)  Inclusion  of  Gift  Tax  on  Gifts  Made  During  3  Years 
Before  Decedent's  Death.— The  amount  of  the  gross  estate  (deter- 
mined without  regard  to  this  subsection)  shall  he  increased  by  the 
amount  of  any  tax  paid  under  chapter  12  by  the  decedent  or  his 
estate  on  any  gift  made  by  the  decedent  or  his  spouse  during  the  3- 
year  period  ending  on  the  date  of  the  decedents  death. 

"(c)  Other  Rules  Relating  to  Transfers  Within  3  Years  of 
Death— 

"(1)  In  general. — For  purposes  of— 

"(A)  section  303(b)  (relating  to  distributions  in  redemp- 
tion of  stock  to  pay  death  taxes), 

"(B)  section  2032 A  (relating  to  special  valuation  of  cer- 
tain farms,  etc.,  real  property),  and 

"(C)  subchapter  C  of  chapter  64  (relating  to  lien  for 
taxes), 

the  value  of  the  gross  estate  shall  include  the  value  of  all  prop- 
erty to  the  extent  of  any  interest  therein  of  which  the  decedent 
has  at  any  time  made  a  transfer,  by  trust  or  otherwise,  during 
the  3-year  period  ending  on  the  date  of  the  decedent's  death. 

"(2)  Coordination  with  section  6i66.—An  estate  shall  be 
treated  as  meeting  the  35  percent  of  adjusted  gross  estate  re- 
quirement of  section  6166(a)(1)  only  if  the  estate  meets  such  re- 
quirement both  with  and  without  the  application  of  paragraph 
(11 

"(3)  Small  transfers. — Paragraph  (1)  shall  not  apply  to  any 
transfer  (other  than  a  transfer  with  respect  to  a  life  insurance 
policy)  made  during  a  calendar  year  to  any  donee  if  the  dece- 
dent was  not  required  by  section  6019  (other  than  by  reason  of 
section  6019(a)(2))  to  file  any  gift  tax  return  for  such  year  with 
respect  to  transfers  to  such  donee. 
"(d)  Exception. — Subsection  (a)  shall  not  apply  to  any  bona  fide 
sale  for  an  adequate  and  full  consideration  in  money  or  moneys 
worth. 

"(e)  Treatment  of  Certain  Revocable  Trusts. — For  purposes  of 
this  section  and  section  2038,  any  transfer  from  any  portion  of  a 
trust  with  respect  to  which  the  decedent  was  the  grantor  during  any 
period  when  the  decedent  held  the  power  to  revest  in  the  decedent 
title  to  such  portion  shall  be  treated  as  a  transfer  made  directly  by 
the  decedent. " 

(b)  Clerical  Amendment. — The  table  of  sections  for  part  III  of 
subchapter  A  of  chapter  11  is  amended  by  striking  "gifts "  in  the 
item  relating  to  section  2035  and  inserting  "certain  gifts". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  the  estates  of  decedents  dying  after  the  date  of  the  enact- 
ment of  this  Act. 

SEC.  4703.  CLARIFICATION  OF  QUALIFIED  TERMINABLE  INTEREST  RULES. 

(a)  General  Rule. — 

(1)  Estate  tax. — Subparagraph  (B)  of  section  2056(b)(7)  (de- 
fining qualified  terminable  interest  property)  is  amended  by 
adding  at  the  end  thereof  the  following  new  clause: 

"(v)(i)  Treatment  of  certain  income  distribu- 
tions.— An  income  interest  shall  not  fail  to  qualify  as 
a  qualified  income  interest  for  life  solely  because 
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income  for  the  period  after  the  last  distribution  date 
and  on  or  before  the  date  of  the  surviving  spouses 
death  is  not  required  to  be  distributed  to  the  surviving 
spouse  or  to  the  estate  of  the  surviving  spouse. " 
(2)  Gift  tax. — Paragraph  (3)  of  section  2523(f)  is  amended  by 
striking  "and  (iv)"  and  inserting  "  (iv),  and  (vi)". 

(b)  Clarification  of  Subsequent  Inclusions. — Section  2044  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 

"(d)  Clarification  of  Inclusion  of  Certain  Income. — The 
amount  included  in  the  gross  estate  under  subsection  (a)  shall  in- 
clude the  amount  of  any  income  from  the  property  to  which  this  sec- 
tion applies  for  the  period  after  the  last  distribution  date  and  on  or 
before  the  date  of  the  decedents  death  if  such  income  is  not  other- 
wise included  in  the  decedent's  gross  estate. " 

(c)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  the  estates  of  decedents  dying,  and  gifts 
made,  after  the  date  of  the  enactment  of  this  Act. 

(2)  Application  of  section  20UU  to  transfers  before  date 
of  enactment. — In  the  case  of  the  estate  of  any  decedent  dying 
after  the  date  of  the  enactment  of  this  Act,  if  there  was  a  trans- 
fer of  property  on  or  before  such  date — 

(A)  such  property  shall  not  be  included  in  the  gross  estate 
of  the  decedent  under  section  2044  of  the  Internal  Revenue 
Code  of  1986  if  no  prior  marital  deduction  was  allowed 
with  respect  to  such  a  transfer  of  such  property  to  the  dece- 
dent, but 

(B)  such  property  shall  be  so  included  if  such  a  deduction 
was  allowed. 

SEC.  4704.  TREATMENT  OF  PORTIONS  OF  PROPERTY  UNDER  MARITAL  DE- 
DUCTION. 

(a)  Estate  Tax. — Subsection  (b)  of  section  2056  (relating  to  limita- 
tion in  case  of  life  estate  or  other  terminable  interest)  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(10)  Specific  portion. — For  purposes  of  paragraphs  (5),  (6), 
and  (7)(B)(iv),  the  term  'specific  portion '  only  includes  a  portion 
determined  on  a  fractional  or  percentage  basis.  " 

(b)  Gift  Tax— 

(1)  Subsection  (e)  of  section  2523  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence:  "For  purposes  of  this 
subsection,  the  term  'specific  portion '  only  includes  a  portion  de- 
termined on  a  fractional  or  percentage  basis.  " 

(2)  Paragraph  (3)  of  section  2523(f)  is  amended  by  inserting 
before  the  period  at  the  end  thereof  the  following:  "and  the 
rules  of  section  2056(b)(10)  shall  apply". 

(c)  Effective  Dates. — 

(1)  Subsection  (a).— 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  amendment  made  by  subsection  (a)  shall  apply  to 
the  estates  of  decedents  dying  after  the  date  of  the  enact- 
ment of  this  Act. 

(B)  Exception. — The  amendment  made  by  subsection  (a) 
shall  not  apply  to  any  interest  in  property  which  passes  (or 
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has  passed)  to  the  surviving  spouse  of  the  decedent  pursu- 
ant to  a  will  (or  revocable  trust)  in  existence  on  the  date  of 
the  enactment  of  this  Act  if— 

(i)  the  decedent  dies  on  or  before  the  date  3  years 
after  such  date  of  enactment,  or 

(ii)  the  decedent  was,  on  such  date  of  enactment, 
under  a  mental  disability  to  change  the  disposition  of 
his  property  and  did  not  regain  his  competence  to  dis- 
pose of  such  property  before  the  date  of  his  death. 

The  preceding  sentence  shall  not  apply  if  such  will  (or  revo- 
cable trust)  is  amended  at  any  time  after  such  date  of  en- 
actment in  any  respect  which  will  increase  the  amount  of 
the  interest  which  so  passes  or  alters  the  terms  of  the  trans- 
fer by  which  the  interest  so  passes. 
(2)  Subsection  (b). — The  amendments  made  by  subsection  (b) 

shall  apply  to  gifts  made  after  the  date  of  the  enactment  of  this 

Act. 

SEC.  4705.  TRANSITIONAL  RULE  UNDER  SECTION  2056A. 

(a)  General  Rule. — In  the  case  of  any  trust  created  under  an  in- 
strument executed  before  the  date  of  the  enactment  of  the  Revenue 
Reconciliation  Act  of  1990,  such  trust  shall  be  treated  as  meeting 
the  requirements  of  paragraph  (1)  of  section  2056A(a)  of  the  Internal 
Revenue  Code  of  1986  if  the  trust  instrument  requires  that  all  trust- 
ees of  the  trust  be  individual  citizens  of  the  United  States  or  domes- 
tic corporations. 

(b)  Effective  Date. — The  provisions  of  subsection  (a)  shall  take 
effect  as  if  included  in  the  provisions  of  section  11702(g)  of  the  Reve- 
nue Reconciliation  Act  of  1990. 

SEC.  4706.  OPPORTUNITY  TO  CORRECT  CERTAIN  FAILURES  UNDER  SECTION 
2032A. 

(a)  General  Rule. — Paragraph  (3)  of  section  2032 A(d)  (relating  to 
modification  of  election  and  agreement  to  be  permitted)  is  amended 
to  read  as  follows: 

"(3)  Modification  of  election  and  agreement  to  be  per- 
mitted.— The  Secretary  shall  prescribe  procedures  which  pro- 
vide that  in  any  case  in  which  the  executor  makes  an  election 
under  paragraph  (1)  (and  submits  the  agreement  referred  to  in 
paragraph  (2))  within  the  time  prescribed  therefor,  but — 

"(A)  the  notice  of  election,  as  filed,  does  not  contain  all 
required  information,  or 

"(B)  signatures  of  1  or  more  persons  required  to  enter  into 
the  agreement  described  in  paragraph  (2)  are  not  included 
on  the  agreement  as  filed,  or  the  agreement  does  not  con- 
tain all  required  information 
the  executor  will  have  a  reasonable  period  of  time  (not  exceed- 
ing 90  days)  after  notification  of  such  failures  to  provide  such 
information  or  signatures. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  the  estates  of  decedents  dying  after  the  date  of  the 
enactment  of  this  Act. 
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Subtitle  H — Excise  Tax  Simplification 
PARTI— FUEL  TAX  PROVISIONS 

SEC.  4801.  REPEAL  OF  CERTAIN  RETAIL  AND  USE  TAXES, 
(a)  In  General. — Section  4041  is  amended  to  read  as  follows: 

"SEC.  4041.  SPECIAL  MOTOR  FUELS  AND  NONCOMMERCIAL  AVIATION  GASO- 
LINE. 

"(a)  Special  Motor  Fuels. — 

"(1)  In  general. — There  is  hereby  imposed  a  tax  on  benzol, 
benzene,  naphtha,  liquefied  petroleum  gas,  casing  head  and 
natural  gasoline,  or  any  other  liquid — 

"(A)  sold  by  any  person  to  an  owner,  lessee,  or  other  oper- 
ator of  a  motor  vehicle  or  a  motorboat  for  use  as  a  fuel  in 
such  motor  vehicle  or  motorboat,  or 

"(B)  used  by  any  person  as  a  fuel  in  a  motor  vehicle  or 
motorboat  unless  there  was  a  taxable  sale  of  such  liquid 
under  subparagraph  (A). 
"(2)  Rate  of  tax. — The  rate  of  the  tax  imposed  by  this  sub- 
section shall  be  the  aggregate  rate  of  tax  in  effect  under  section 
4081  at  the  time  of  such  sale  or  use. 

"(3)  Certain  fuels  exempt  from  tax. — The  tax  imposed  by 
this  subsection  shall  not  apply  to  gasoline  (as  defined  in  section 
4082),  diesel  fuel  (as  defined  in  section  4092),  kerosene,  gas  oil, 
or  fuel  oil. 

"(4)  Reduced  rates  of  tax  on  certain  fuels.— 
"(A)  Qualified  methanol  and  ethanol  fuel. — 

"(i)  In  general. — In  the  case  of  any  qualified  meth- 
anol or  ethanol  fuel — 

"(I)  the  Highway  Trust  Fund  financing  rate  ap- 
plicable under  paragraph  (2)  shall  be  5.4  cents  per 
gallon  less  than  the  otherwise  applicable  rate  (6 
cents  per  gallon  less  in  the  case  of  a  mixture  none 
of  the  alcohol  in  which  consists  of  ethanol),  and 

"(II)  the  Leaking  Underground  Storage  Tank 
Trust  Fund  financing  rate  applicable  under  para- 
graph (2)  shall  be  0.05  cent  per  gallon. 
u(ii)  Qualified  methanol  or  ethanol  fuel. — The 
term  'qualified  methanol  or  ethanol  fuel1  means  any 
liquid  at  least  85  percent  of  which  consists  of  metha- 
nol, ethanol,  or  other  alcohol  produced  from  a  sub- 
stance other  than  petroleum  or  natural  gas. 

"(Hi)  Termination. — Clause  (i)  shall  not  apply  to 
any  sale  or  use  after  September  30,  2000. 
"(B)  Natural   gas-derived  methanol   or  ethanol 

FUEL. — 

"(i)  In  general. — In  the  case  of  natural  gas-derived 
methanol  or  ethanol  fuel — 

"(I)  the  Highway  Trust  Fund  financing  rate  ap- 
plicable under  paragraph  (2)  shall  be  5. 75  cents  per 
gallon,  and 

"(II)  the  deficit  reduction  rate  applicable  under 
paragraph  (2)  shall  be  1.25  cents  per  gallon. 
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"(W  Natural  gas-derived  methanol  or  ethanol 
fuel. — The  term  'natural-gas  derived  methanol  or  eth- 
anol fueV  means  any  liquid  at  least  85  percent  of 
which  consists  of  methanol,  ethanol,  or  other  alcohol 
produced  from  natural  gas. 
"(C)  Other  fuels  containing  alcohol. — 

"(i)  In  general. — Under  regulations  prescribed  by 
the  Secretary,  in  the  case  of  any  liquid  at  least  10  per- 
cent of  which  consists  of  alcohol  (as  defined  in  section 
4081(c)(3)),  the  Highway  Trust  Fund  financing  rate  ap- 
plicable under  paragraph  (2)  shall  be  the  comparable 
rate  under  section  4081. 

"(ii)  Later  separation. — If  any  person  separates  the 
liquid  fuel  from  a  mixture  of  the  liquid  fuel  and  alco- 
hol to  which  clause  (i)  applies,  such  separation  shall  be 
treated  as  a  sale  of  the  liquid  fuel.  Any  tax  imposed  on 
such  sale  shall  be  reduced  by  the  amount  (if  any)  of  the 
tax  imposed  on  the  sale  of  such  mixture. 

"(Hi)  Termination. — Clause  (i)  shall  not  apply  to 
any  sale  or  use  after  September  30,  2000. 
"(D)  Liquefied  petroleum  gas.— The  rate  of  tax  appli- 
cable under  paragraph  (2)  to  liquefied  petroleum  gas  shall 
be  determined  without  regard  to  the  Leaking  Underground 
Storage  Tank  Trust  Fund  financing  rate  under  section 
4081. 

"(5)  Exemption  for  off-highway  business  use. — No  tax 
shall  be  imposed  by  paragraph  (1)  on  liquids  sold  for  use  or 
used  in  an  off-highway  business  use  (within  the  meaning  of  sec- 
tion 6420(f)). 
'(b)  Noncommercial  Aviation  Gasoline. — 

"(1)  In  general. — There  is  hereby  imposed  a  tax  on  gaso- 
line— 

"(A)  sold  by  any  person  to  an  owner,  lessee,  or  other  oper- 
ator of  an  aircraft  for  use  as  a  fuel  in  such  aircraft  in  non- 
commercial aviation,  or 

"(B)  used  by  any  person  as  a  fuel  in  an  aircraft  in  non- 
commercial aviation  unless  there  was  a  taxable  sale  of  such 
gasoline  under  subparagraph  (A). 
The  tax  imposed  by  this  paragraph  shall  be  in  addition  to  any 
tax  imposed  by  section  4081. 

"(2)  Rate  of  tax. — The  rate  of  the  tax  imposed  by  paragraph 
(1)  on  any  gasoline  is  the  excess  of  15  cents  a  gallon  over  the 
sum  of  the  Highway  Trust  Fund  financing  rate  plus  the  deficit 
reduction  rate  at  which  tax  was  imposed  on  such  gasoline 
under  section  4081. 

"(3)  Noncommercial  aviation. — For  purposes  of  this  subsec- 
tion, the  term  'noncommercial  aviation '  means  any  use  of  an 
aircraft  other  than  use  in  a  business  of  transporting  persons  or 
property  for  compensation  or  hire  by  air.  Such  term  includes 
any  use  of  an  aircraft,  in  a  business  described  in  the  preceding 
sentence,  which  is  properly  allocable  to  any  transportation 
exempt  from  the  taxes  imposed  by  sections  4261  and  4271  by 
reason  of  section  4281  or  4282. 
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"(4)  Exemption  for  fuels  containing  alcohol.— No  tax 
shall  be  imposed  by  this  subsection  on  any  liquid  at  least  10 
percent  of  which  consists  of  alcohol  (as  defined  in  section 
4081(c)(3)). 

"(5)  Exemption  for  certain  helicopter  uses. — No  tax  shall 
be  imposed  by  this  subsection  on  gasoline  sold  for  use  or  used  in 
a  helicopter  for  purposes  of  providing  transportation  with  re- 
spect to  which  the  requirements  of  subsection  (e)  or  (f)  of  section 
4261  are  met. 

"(6)  Registration. — Except  as  provided  in  regulations  pre- 
scribed by  the  Secretary,  if  any  gasoline  is  sold  by  any  person 
for  use  as  a  fuel  in  an  aircraft,  it  shall  be  presumed  for  pur- 
poses of  this  subsection  that  a  tax  imposed  by  this  subsection 
applies  to  the  sale  of  such  gasoline  unless  the  purchaser  is  regis- 
tered in  such  manner  (and  furnished  such  information  in  re- 
spect of  the  use  of  the  gasoline)  as  the  Secretary  shall  by  regula- 
tions provide. 

"(7)  Gasoline. — For  purposes  of  this  subsection,  the  term  'gas- 
oline' has  the  meaning  given  such  term  by  section  4082. 

"(8)  Termination. — Paragraph  (1)  shall  not  apply  to  any  sale 
or  use  after  December  31,  1995. 
"(c)  Exemption  for  Farm  Use.— 

"(1)  In  general. — Under  regulations  prescribed  by  the  Secre- 
tary, no  tax  shall  be  imposed  under  this  section  on  any  liquid 
sold  for  use  or  used  on  a  farm  for  farming  purposes  (determined 
in  accordance  with  paragraphs  (1),  (2),  and  (3)  of  section 
6420(e)). 

"(2)  Termination. — Except  with  respect  to  so  much  of  the  tax 
imposed  by  subsection  (a)  as  is  determined  by  reference  to  the 
Leaking  Underground  Storage  Tank  Trust  Fund  financing  rate 
under  section  4081,  paragraph  (1)  shall  not  apply  after  Septem- 
ber 30,  1999. 

"(d)  Exemptions  for  State  and  Local  Governments,  Schools, 
Exportation,  and  Supplies  for  Vessels  and  Aircraft. — 

"(1)  In  general. — Under  regulations  prescribed  by  the  Secre- 
tary, no  tax  shall  be  imposed  under  this  section  on  any  liquid 
sold  for  use,  or  used,  in  an  exempt  use  described  in  paragraph 

(4) ,  (5),  (6),  or  (7)  of  section  6420(b). 

"(2)  Termination. — Except  with  respect  to  so  much  of  the  tax 
imposed  by  subsection  (a)  as  is  determined  by  reference  to  the 
Leaking  Underground  Storage  Tank  Trust  Fund  financing  rate 
under  section  4081,  after  September  30,  1999,  paragraph  (1) 
shall  not  apply  to  exempt  uses  described  in  paragraph  (4)  and 

(5)  of  section  6420(b). 

"(e)  Exemption  for  Use  by  Certain  Aircraft  Museums.— 
Under  regulations  prescribed  by  the  Secretary,  no  tax  shall  be  im- 
posed under  this  section  on  any  liquid  sold  for  use  or  used  in  an 
exempt  use  described  in  section  6420(b)(ll).  " 

(b)  Certain  Additional  Purchasers  of  Fuel  Treated  as  Pro- 
ducers.— 

(1)  In  general. — Subparagraph  (C)  of  section  4092(b)(1)  is 
amended  to  read  as  follows: 

"(C)  Reduced-tax  purchasers  treated  as  producers. — 
Any  person  to  whom  any  fuel  is  sold  in  a  sale  on  which  the 
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amount  of  tax  otherwise  required  to  be  paid  under  section 
4091  is  reduced  under  section  4093  shall  be  treated  as  the 
producer  of  such  fuel.  The  amount  of  tax  imposed  by  sec- 
tion 4091  on  any  sale  of  such  fuel  by  such  person  shall  be 
reduced  by  the  amount  of  tax  imposed  under  section  4091 
(and  not  credited  or  refunded)  on  any  prior  sale  of  such 
fuel. " 

(2)  Conforming  amendment. — Subsection  (b)  of  section  4093 
is  amended  by  inserting  u(as  defined  in  section  4092(b)  without 
regard  to  paragraph  (IXC)  thereof)"  after  "producer". 

SEC.  4802.  REVISION  OF  FUEL  TAX  CREDIT  AND  REFUND  PROCEDURES. 

(a)  Refunds  to  Certain  Sellers  of  Diesel  Fuel  and  Aviation 
Fuel.— 

(1)  In  general.— Paragraph  (2)  of  section  6416(b)  is  amended 
by  striking  "4091  or  4121"  and  inserting  "4121  or  4091;  except 
that  this  paragraph  shall  apply  to  a  person  selling  diesel  fuel 
or  aviation  fuel  for  a  use  described  in  the  first  sentence  if  such 
person  meets  such  requirements  as  the  Secretary  may  by  regula- 
tions prescribe". 

(2)  Limitations  on  amount  of  tax  only  highway  trust 

FUND  FINANCING  RATE  TO  BE  REFUNDABLE. — Paragraph  (2)  of 

section  6416(b)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  sentence:  "This  paragraph  shall  not  apply  to  the 
taxes  imposed  by  sections  4081  and  4091  with  respect  to  any  use 
to  the  same  extent  that  section  6420(a)  does  not  apply  to  such 
use  by  reason  of  paragraph  (1)  or  (2)  of  section  6420(c). " 

(b)  Consolidation  of  Refund  Provisions;  Repeal  of  Consent 
Requirement  for  Refund  of  Fuel  Taxes  to  Cropdusters,  Etc. — 
Section  6420  (relating  to  gasoline  used  on  farms)  is  amended  to  read 
as  follows: 

"SEC.  6420.  CERTAIN  TAXES  ON  FUELS  USED  FOR  EXEMPT  PURPOSES. 

"(a)  In  General. — Except  as  otherwise  provided  in  this  section,  if 
any  fuel  on  which  tax  was  imposed  under  section  4041,  4081,  or 
4091  is  used  in  an  exempt  use,  the  Secretary  shall  pay  (without  in- 
terest) to  the  ultimate  purchaser  of  such  fuel  the  amount  equal  to 
the  aggregate  tax  imposed  on  such  fuel  under  such  sections. 

"(b)  Exempt  Uses. — For  purposes  of  this  section,  the  term  'exempt 
use '  means — 

"(1)  in  the  case  of  diesel  fuel,  use  other  than  as  a  fuel  in  a 
diesel-powered  highway  vehicle  or  a  diesel-powered  boat, 

"(2)  in  the  case  of  aviation  fuel,  use  other  than  as  a  fuel  in 
an  aircraft, 

"(3)  in  the  case  of  gasoline  or  aviation  fuel,  use  in  an  aircraft 
other  than  in  noncommercial  aviation  (as  defined  in  section 
4041(b)), 

"(4)  use  by  any  State,  any  political  subdivision  of  a  State,  or 
the  District  of  Columbia, 

"(5)  use  by  a  nonprofit  educational  organization  (as  defined 
in  section  4221(d)(5)), 

"(6)  export, 

"(7)  use  as  supplies  for  vessels  or  aircraft  (within  the  meaning 
of  section  4221(d)(3)), 
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"(8)  use  on  a  farm  for  farming  purposes  (within  the  meaning 
of  subsection  (e)\ 

"(9)  use  in  an  off  highway  business  use  (within  the  meaning 
of  subsection  (f)), 

"(10)  use  in  qualified  bus  transportation  (within  the  meaning 
of  subsection  (g)), 

"(11)  use  by  an  aircraft  museum  (within  the  meaning  of  sub- 
section (h)X 

"(12)  use  in  a  nonpurpose  use  (within  the  meaning  of  subsec- 
tion (V), 

"(13)  use  in  a  helicopter  for  purposes  of  providing  transporta- 
tion with  respect  to  which  the  requirements  of  subsection  (e)  or 
(f)  of  section  4261  are  met,  and 

"(14)  use  in  producing  a  mixture  of  a  fuel  if  at  least  10  per- 
cent of  such  mixture  consists  of  alcohol  (as  defined  in  section 
4081(c)(3))  and  if  such  mixture  is  sold  or  used  in  the  trade  or 
business  of  the  person  producing  such  mixture. 
Paragraph  (14)  shall  not  apply  with  respect  to  any  mixture  sold  or 
used  after  September  30,  2000. 

"(c)  Limitations  on  Amount  of  Payment. — 

"(1)  NO  REFUND  OF  LEAKING  UNDERGROUND  STORAGE  TANK 

trust  fund  taxes  in  certain  cases. — Subsection  (a)  shall  not 
apply  to  so  much  of  the  taxes  imposed  by  sections  4081  and  4091 
as  are  attributable  to  a  Leaking  Underground  Storage  Tank 
Trust  Fund  financing  rate  in  the  case  of— 
"(A)  fuel  used  in  a  train,  and 

"(B)  fuel  used  in  any  aircraft  (except  as  supplies  for  ves- 
sels or  aircraft  within  the  meaning  of  section  4221(d)(3)). 

"(2)  NO  REFUND  OF  DEFICIT  REDUCTION  TAX  ON  DIESEL  FUEL 

used  in  trains. — Subsection  (a)  shall  not  apply  to  so  much  of 
the  tax  imposed  by  section  4091  as  is  attributable  to  a  deficit 
reduction  rate  in  the  case  of  diesel  fuel  used  in  a  diesel-powered 
train. 

"(3)  NO  REFUND  OF  PORTION  OF  TAX  ON  DIESEL  FUEL  USED  IN 
CERTAIN  BUSES. — 

"(A)  In  general. — Except  as  provided  in  subparagraphs 
(B)  and  (C),  the  rate  of  tax  taken  into  account  under  subsec- 
tion (a)  with  respect  to  diesel  fuel  used  in  qualified  bus 
transportation  (within  the  meaning  of  subsection  (gXD) 
shall  be  3.1  cents  per  gallon  less  than  the  aggregate  rate  of 
tax  imposed  on  such  fuel  by  section  4091. 

"(B)  Exception  for  school  bus  transportation. — Sub- 
paragraph (A)  shall  not  apply  to  fuel  used  in  an  automo- 
bile bus  while  engaged  in  transportation  described  in  sub- 
section (g)(1)(B). 

"(C)  Exception  for  certain  intracity  transporta- 
tion.— Subparagraph  (A)  shall  not  apply  to  fuel  used  in 
any  automobile  bus  while  engaged  in  furnishing  (for  com- 
pensation) intracity  passenger  land  transportation — 

"(i)  which  is  available  to  the  general  public,  and 
"(ii)  which  is  scheduled  and  along  regular  routes, 
but  only  if  such  bus  is  a  qualified  local  bus. 

"(D)  Qualified  local  bus. — For  purposes  of  this  para- 
graph, the  term  'qualified  local  bus '  means  any  local  bus — 
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"(i)  which  has  a  seating  capacity  of  at  least  20 
adults  (not  including  the  driver),  and 

"(ii)  which  is  under  contract  with  (or  is  receiving 
more  than  a  nominal  subsidy  from)  any  State  or  local 
government  (as  defined  in  section  4221(d))  to  furnish 
such  transportation. 
"(4)  Alcohol  fuels. — 

"(A)  In  general. — In  the  case  of  a  fuel  used  as  described 
in  subsection  (b)(14)  and  on  which  tax  was  imposed  at  regu- 
lar tax  rate,  the  rate  of  tax  taken  into  account  under  sub- 
section (a)  with  respect  to  the  fuel  so  used  shall  equal  the 
excess  of  the  regular  tax  rate  over  the  incentive  tax  rate. 

"(B)  Regular  tax  rate. — The  term  'regular  tax  rate' 
means — 

"(i)  in  the  case  of  gasoline,  the  aggregate  rate  of  tax 
imposed  by  section  4081  determined  without  regard  to 
subsection  (c)  thereof, 

"(ii)  in  the  case  of  diesel  fuel,  the  aggregate  rate  of 
tax  imposed  by  section  4091  on  such  fuel  determined 
without  regard  to  subsection  (c)  thereof,  and 

"(iii)  in  the  case  of  aviation  fuel,  the  aggregate  rate 
of  tax  imposed  by  section  4091  on  such  fuel  determined 
without  regard  to  subsection  (d)  thereof. 
"(C)  Incentive  tax  rate. — The  term  'incentive  tax  rate' 
means — 

"(i)  in  the  case  of  gasoline,  the  aggregate  rate  of  tax 
imposed  by  section  4081  with  respect  to  fuel  described 
in  subsection  (c)(1)  thereof, 

"(ii)  in  the  case  of  diesel  fuel,  the  aggregate  rate  of 
tax  imposed  by  section  4091  with  respect  to  fuel  de- 
scribed in  subsection  (c)(1)(B)  thereof,  and 

"(iii)  in  the  case  of  aviation  fuel,  the  aggregate  rate 
of  tax  imposed  by  section  4091  with  respect  to  fuel  de- 
scribed in  subsection  (d)(1)(B)  thereof. 
"(5)  Gasohol  used  in  noncommercial  aviation— If— 

"(A)  tax  is  imposed  by  section  4081  at  the  rate  determined 
under  subsection  (c)  thereof  on  gasohol  (as  defined  in  such 
subsection),  and 

"(B)  such  gasohol  is  used  as  a  fuel  in  any  aircraft  in  non- 
commercial aviation  (as  defined  in  section  4041(b)), 
the  payment  under  subsection  (a)  shall  be  equal  to  1.4  cents  (2 
cents  in  the  case  of  gasohol  none  of  the  alcohol  in  which  con- 
sists of  ethanol)  per  gallon  of  gasohol  so  used. 
"(d)  Time  for  Filing  Claims;  Period  Covered. — 

"(1)  General  rule.— Except  as  provided  in  paragraphs  (2) 
and  (3),  not  more  than  one  claim  may  be  filed  under  this  sec- 
tion by  any  person  with  respect  to  fuel  used  (or  a  qualified 
diesel  powered  highway  vehicle  purchased)  during  his  taxable 
year;  and  no  claim  shall  be  allowed  under  this  paragraph  with 
respect  to  fuel  used  (or  a  qualified  diesel  powered  highway  vehi- 
cle purchased)  during  any  taxable  year  unless  filed  by  the  pur- 
chaser not  later  than  the  time  prescribed  by  law  for  filing  a 
claim  for  credit  or  refund  of  overpayment  of  income  tax  for 
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such  taxable  year.  For  purposes  of  this  subsection,  a  person's 
taxable  year  shall  be  his  taxable  year  for  purposes  of  subtitle  A. 
"(2)  Exceptions.— 

"(A)  In  general.— If  as  of  the  close  of  any  quarter  of  a 
person's  taxable  year,  $750  or  more  is  payable  under  this 
section  to  such  person  with  respect  to  fuel  used  (or  a  quali- 
fied diesel  powered  highway  vehicle  purchased)  during 
such  quarter  or  any  prior  quarter  of  such  taxable  year  (and 
for  which  no  other  claim  has  been  filed),  a  claim  may  be 
filed  under  this  section  with  respect  to  fuel  so  used  (or 
qualified  diesel  powered  highway  vehicles  so  purchased). 

"(B)  Time  for  filing  claim.— No  claim  filed  under  this 
paragraph  shall  be  allowed  unless  filed  during  the  first 
quarter  following  the  last  quarter  included  in  the  claim. 
"(3)  Special  rule  for  gasohol  credit. — 

"(A)  In  general. — A  claim  may  be  filed  for  gasoline 
used  to  produce  gasohol  (as  defined  in  section  4081(c)(1))  for 
any  period — 

(i)  for  which  $200  or  more  is  payable  by  reason  of 
subsection  (b)(14)>  and 

"(ii)  which  is  not  less  than  1  week. 
"(B)  Payment  of  claim. — Notwithstanding  subsection 
(a),  if  the  Secretary  has  not  paid  a  claim  filed  pursuant  to 
subparagraph  (A)  within  20  days  of  the  date  of  the  filing  of 
such  claim,  the  claim  shall  be  paid  with  interest  from  such 
date  determined  by  using  the  overpayment  rate  and  method 
under  section  6621. 
"(e)  Use  on  a  Farm  for  Farming. — For  purposes  of  subsection 
(b)(8)- 

"(1)  In  general. — Fuel  shall  be  treated  as  used  on  a  farm  for 
farming  purposes  only  if  used — 

"(A)  in  carrying  on  a  trade  or  business, 
"(B)  on  a  farm  situated  in  the  United  States,  and 
"(C)  for  farming  purposes. 
"(2)  Farm. — The  term  'farm'  includes  stock,  dairy,  poultry, 
fruit,    fur-bearing   animal,    and    truck   farms,  plantations, 
ranches,  nurseries,  ranges,  greenhouses  or  other  similar  struc- 
tures used  primarily  for  the  raising  of  agricultural  or  horticul- 
tural commodities,  and  orchards. 

"(3)  Farming  purposes. — Fuel  shall  be  treated  as  used  for 
farming  purposes  only  if  used — 

"(A)  by  the  owner,  tenant,  or  operator  of  a  farm,  in  con- 
nection with  cultivating  the  soil,  or  in  connection  with  rais- 
ing or  harvesting  any  agricultural  or  horticultural  com- 
modity, including  the  raising,  shearing,  feeding,  caring  for, 
training,  and  management  of  livestock,  bees,  poultry,  and 
fur-bearing  animals  and  wildlife,  on  a  farm  of  which  he  is 
the  owner,  tenant,  or  operator; 

"(B)  by  the  owner,  tenant,  or  operator  of  a  farm,  in  han- 
dling, drying,  packing,  grading,  or  storing  any  agricultural 
or  horticultural  commodity  in  its  unmanufactured  state; 
but  only  if  such  owner,  tenant,  or  operator  produced  more 
than  one-half  of  the  commodity  which  he  so  treated  during 
the  period  with  respect  to  which  claim  is  filed; 
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"(C)  by  the  owner,  tenant,  or  operator  of  a  farm,  in  con- 
nection with — 

"(i)  the  planting,  cultivating,  caring  for,  or  cutting  of 
trees,  or 

"(ii)  the  preparation  (other  than  milling)  of  trees  for 
market,  incidental  to  farming  operations;  or 
"(D)  by  the  owner,  tenant,  or  operator  of  a  farm,  in  con- 
nection with  the  operation,  management,  conservation,  im- 
provement, or  maintenance  of  such  farm  and  its  tools  and 
equipment. 

"(4)  Certain  farming  use  other  than  by  owner,  etc.— In 
applying  paragraph  (3)(A)  to  a  use  on  a  farm  for  any  purpose 
described  in  paragraph  (S)(A)  by  any  person  other  than  the 
owner,  tenant,  or  operator  of  such  farm — 

"(A)  the  owner,  tenant,  or  operator  of  such  farm  shall  be 
treated  as  the  user  and  ultimate  purchaser  of  the  fuel, 
except  that 

"(B)  if  the  person  so  using  the  fuel  is  an  aerial  or  other 
applicator  of  fertilizers  or  other  substances  and  is  the  ulti- 
mate purchaser  of  the  fuel,  then  subparagraph  (A)  of  this 
paragraph  shall  not  apply  and  the  aerial  or  other  applica- 
tor shall  be  treated  as  having  used  such  fuel  on  a  farm  for 
farming  purposes. 
"(f)  Off-Highway  Business  Use. — For  purposes  of  subsection 
(b)(9)- 

"(1)  In  general. — The  term  'off-highway  business  use'  means 
any  use  by  a  person  in  a  trade  or  business  of  such  person  or  in 
an  activity  of  such  person  described  in  section  212  (relating  to 
production  of  income)  otherwise  than  as  a  fuel  in  a  highway  ve- 
hicle— 

"(A)  which  (at  the  time  of  such  use)  is  registered,  or  is 
required  to  be  registered,  for  highway  use  under  the  laws  of 
any  State  or  foreign  country,  or 

"(B)  which,  in  the  case  of  a  highway  vehicle  owned  by 
the  United  States,  is  used  on  the  highway. 
"(2)  Uses  in  motorboats. — The  term  'off-highway  business 
use'  does  not  include  any  use  in  a  motorboat;  except  that  such 
term  shall  include  any  use  in — 

"(A)  a  vessel  employed  in  the  fisheries  or  in  the  whaling 
business,  and 

"(B)  in  the  case  of  diesel  fuel,  a  boat  in  the  active  con- 
duct of— 

"(i)  a  trade  or  business  of  commercial  fishing  or 
transporting  persons  or  property  for  compensation  or 
hire,  or 

"(ii)  any  other  trade  or  business  unless  the  boat  is 
used  predominantly  in  any  activity  which  is  of  a  type 
generally    considered    to    constitute  entertainment, 
amusement  or  recreation. 
"(g)  Qualified  Bus  Transportation. — For  purposes  of  subsection 
(b)(10)- 

"(1)  In  general. — Fuel  is  used  in  qualified  bus  transporta- 
tion if  it  is  used  in  an  automobile  bus  while  engaged  in — 
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"(A)  furnishing  (for  compensation)  passenger  land  trans- 
portation available  to  the  general  public,  or 

"(B)  the  transportation  of  students  and  employees  of 
schools    (as    defined    in    the    last   sentence   of  section 

mi(d)(7)(C)X 

"(2)  Limitation  in  the  case  of  nonscheduled  intercity  or 
local  buses. — Paragraph  (1)(A)  shall  not  apply  in  respect  of 
fuel  used  in  any  automobile  bus  while  engaged  in  furnishing 
transportation  which  is  not  along  regular  routes  unless  the  seat- 
ing capacity  of  such  bus  is  at  least  20  adults  (not  including  the 
driver). 

"(h)  Use  by  an  Aircraft  Museum. — For  purposes  of  subsection 
(b)(lV- 

"(1)  In  general. — Fuel  is  used  by  an  aircraft  museum  if  it  is 
used  in  an  aircraft  or  vehicle  owned  by  such  museum  and  used 
exclusively  for  purposes  set  forth  in  paragraph  (2)(C). 

"(2)  Aircraft  museum.— For  purposes  of  this  subsection,  the 
term  'aircraft  museum '  means  an  organization — 

"(A)  described  in  section  501(c)(3)  which  is  exempt  from 
income  tax  under  section  501(a), 

"(B)  operated  as  a  museum  under  charter  by  a  State  or 
the  District  of  Columbia,  and 

"(C)  operated  exclusively  for  the  procurement,  care,  and 
exhibition  of  aircraft  of  the  type  used  for  combat  or  trans- 
port in  World  War  II. 
"(i)  Use  in  a  Nonpurpose  Use. — For  purposes  of  subsection 
(b)(12),  fuel  is  used  in  a  nonpurpose  use  if— 

"(1)  tax  was  imposed  by  section  4041  on  the  sale  thereof  and 
the  purchaser — 

"(A)  uses  such  fuel  other  than  for  the  use  for  which  it  is 
sold,  or 

"(B)  resells  such  fuel,  or 
"(2)  tax  was  imposed  by  section  4081  on  any  gasoline  blend 
stock  or  product  commonly  used  as  an  additive  in  gasoline  and 
the  purchaser  establishes  that  the  ultimate  use  of  such  blend 
stock  or  product  is  not  to  produce  gasoline, 
"(j)  Advance  Repayment  of  Increased  Diesel  Fuel  Tax  to 
Original  Purchasers  of  Diesel-Powered  Automobiles  and 
Light  Trucks.— 

"(1)  In  general. — Except  as  provided  in  subsection  (d),  the 
Secretary  shall  pay  (without  interest)  to  the  original  purchaser 
of  any  qualified  diesel-powered  highway  vehicle  an  amount 
equal  to  the  diesel  fuel  differential  amount. 

"(2)  Qualified  diesel-powered  highway  vehicle. — For  pur- 
poses of  this  subsection,  the  term  'qualified  diesel-powered  high- 
way vehicle'  means  any  diesel-powered  highway  vehicle 
which — 

"(A)  has  at  least  4  wheels, 

"(B)  has  a  gross  vehicle  weight  rating  of  10,000  pounds  or 
less,  and 

"(C)  is  registered  for  highway  use  in  the  United  States 
under  the  laws  of  any  State. 
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"(3)  Diesel  fuel  differential  amount. — For  purposes  of 
this  subsection,  the  term  'diesel  fuel  differential  amount' 
means— 

"(A)  except  as  provided  in  subparagraph  (B),  $102,  or 

"(B)  in  the  case  of  a  truck  or  van,  $198. 
"(4)  Original  purchaser. — For  purposes  of  this  subsection — 

"(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  'original  purchaser'  means  the  first  person  to 
purchase  the  qualified  diesel-powered  vehicle  for  use  other 
than  resale. 

il(B)  Exception  for  certain  persons  not  subject  to 
fuels  tax. — The  term  'original  purchaser'  shall  not  in- 
clude any  State  or  local  government  (as  defined  in  section 
4221(d)(4))  or  any  nonprofit  educational  organization  (as  de- 
fined in  section  4221(d)(5)). 

"(C)  Treatment  of  demonstration  use  by  dealer. — 
For  purposes  of  subparagraph  (A),  use  as  a  demonstrator  by 
a  dealer  shall  not  be  taken  into  account. 
"(5)  Vehicles  to  which  subsection  applies. — This  subsec- 
tion shall  only  apply  to  qualified  diesel-powered  highway  vehi- 
cles originally  purchased  after  January  1,  1985,  and  before  Jan- 
uary I,  1995. 

"(6)  Basis  reduction. — For  the  purposes  of  subtitle  A,  the 
basis  of  any  qualified  diesel-powered  highway  vehicle  shall  be 
reduced  by  the  amount  payable  under  this  subsection  with  re- 
spect to  such  vehicle, 
"(k)  Income  Tax  Credit  In  Lieu  of  Payment;  Other  Special 
Rules. — 

"(1)  Income  tax  credit  in  lieu  of  payment. — 

"(A)  Persons  not  subject  to  income  tax. — Payment 
shall  be  made  under  this  section  only  to — 

"(i)  the  United  States  or  an  agency  or  instrumentali- 
ty thereof,  a  State,  a  political  subdivision  of  a  State,  or 
any  agency  or  instrumentality  of  one  or  more  States  or 
political  subdivisions,  or 

"(ii)  an  organization  exempt  from  tax  under  section 
501(a)  (other  than  an  organization  required  to  make  a 
return  of  the  tax  imposed  under  subtitle  A  for  its  tax- 
able year). 

"(B)  Exception. — Subparagraph  (A)  shall  not  apply  to  a 
payment  of  a  claim  filed  under  paragraph  (2)  or  (3)  of  sub- 
section (d). 

"(C)  Allowance  of  credit  against  income  tax. — 

"For  allowances  of  credit  against  the  income  tax  imposed  by  subtitle  A  for 
fuel  used  by  the  purchaser  in  an  exempt  use,  see  section  34. 

"(2)  Applicable  laws.— 

"(A)  In  general. — All  provisions  of  law,  including  pen- 
alties, applicable  in  respect  of  the  tax  with  respect  to  which 
a  payment  is  claimed  under  this  section  shall,  insofar  as 
applicable  and  not  inconsistent  with  this  section,  apply  in 
respect  of  such  payment  to  the  same  extent  as  if  such  pay- 
ment constituted  a  refund  of  overpayments  of  such  tax. 

"(B)  Examination  of  books  and  witnesses. — For  the 
purpose  of  ascertaining  the  correctness  of  any  claim  made 
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under  this  section,  or  the  correctness  of  any  payment  made 
in  respect  of  any  such  claim,  the  Secretary  shall  have  the 
authority  granted  by  paragraphs  (1),  (2),  and  (3)  of  section 
7602(a)  (relating  to  examination  of  books  and  witnesses)  as 
if  the  claimant  were  the  person  liable  for  tax. 
"(3)  Coordination  with  section  6U16,  etc. — No  amount 
shall  be  payable  under  this  section  to  any  person  with  respect  to 
any  fuel  if  the  Secretary  determines  that  the  amount  of  tax  for 
which  such  payment  is  sought  was  not  included  in  the  price 
paid  by  such  person  for  such  fuel  The  amount  which  would 
(but  for  this  sentence)  be  payable  under  this  section  with  respect 
to  any  fuel  shall  be  reduced  by  any  other  amount  which  the 
Secretary  determines  is  payable  under  this  section,  or  is  refund- 
able under  any  other  provision  of  this  title,  to  any  person  with 
respect  to  such  fuel. 

"(4)  Regulations. — The  Secretary  may  by  regulations  pre- 
scribe the  conditions,  not  inconsistent  with  the  provisions  of 
this  section,  under  which  payments  may  be  made  under  this 
section. 

"(I)  Fuels — For  purposes  of  this  section,  the  terms  'gasoline', 
'diesel  fuel',  and  'aviation  fuel'  have  the  respective  meanings  given 
such  terms  by  sections  4082  and  4092. 

"(m)  Termination. — Except  as  otherwise  provided  in  this  section, 
this  section  shall  not  apply  to  any  liquid  purchased  after  September 
30,  1999.  The  preceding  sentence  shall  not  apply  to  taxes  attributa- 
ble to  any  Leaking  Underground  Storage  Tank  Trust  Fund  financ- 
ing rate. " 

SEC.  4803.  AUTHORITY  TO  PROVIDE  EXCEPTIONS  FROM  INFORMATION  RE- 
PORTING WITH  RESPECT  TO  DIESEL  FUEL  AND  AVIATION 
FUEL. 

(a)  Returns  by  Producers  and  Importers. — Subparagraph  (A) 
of  section  4093(c)(4)  (relating  to  returns  by  producers  and  importers) 
is  amended  by  striking  "Each  producer"  and  inserting  "Except  as 
provided  by  the  Secretary  by  regulations,  each  producer". 

(b)  Returns  by  Purchasers. — Subparagraph  (C)  of  section 
4093(c)(4)  (relating  to  returns  by  purchasers)  is  amended  by  striking 
"Each  person"  and  inserting  "Except  as  provided  by  the  Secretary 
by  regulations,  each  person  ". 

SEC.  4804.  TECHNICAL  AND  CONFORMING  AMENDMENTS. 

(1)  Sections  6421  and  6427  are  hereby  repealed. 

(2)  Section  34  is  amended  to  read  as  follows: 

"SEC.  34.  EXCISE  TAXES  ON  FUEL  USED  FOR  EXEMPT  PURPOSES. 

"There  shall  be  allowed  as  a  credit  against  the  tax  imposed  by 
this  subtitle  for  the  taxable  year  an  amount  equal  to  the  excess  of— 
"(1)  the  aggregate  amount  payable  to  the  taxpayer  under  sec- 
tion 6420  (determined  without  regard  to  section  6420(k)(D)  with 
respect  to — 

"(A)  exempt  uses  (as  defined  in  section  6420(b))  during 
such  taxable  year,  and 

"(B)  qualified  diesel-powered  highway  vehicles  purchased 
during  such  taxable  year,  over 
"(2)  the  portion  of  such  amount  for  which  a  claim  payable 
under  section  6420(d)  is  timely  filed.  " 
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(3)  Subsection  (c)  of  section  40  is  amended  by  striking  "subsec- 
tion (b)(2),  (k),  or  (m)"  and  inserting  "subsection  (a)(4)  or  (b)(4)" 

(4)  Paragraph  (2)  of  section  451(e)  is  amended  by  striking  "sec- 
tion 6420(c)(3)"  and  inserting  "section  6420(e)(3)" 

(5)  Clause  (i)  of  section  1274(c)(3)(A)  is  amended  by  striking 
"section  6420(c)(2)"  and  inserting  "section  6420(e)(2)"  " 

(6)  Sections  874(a)  and  1366(f)(1)  are  each  amended  by  striking 
"gasoline  and  special"  and  inserting  "taxable". 

(7)  Paragraph  (2)  of  section  882(c)  is  amended  by  striking 
"gasoline"  and  inserting  "taxable  fuels". 

(8)  Subsection  (b)  of  section  4042  is  amended  by  striking  para- 
graph (3)  and  by  redesignating  paragraph  (4)  as  paragraph  (3). 

(9)  Subsection  (b)  of  section  4082  is  amended  by  striking  "spe- 
cial fuels  referred  to  in  section  4041"  and  inserting  "special 
motor  fuels  referred  to  in  section  4041(a)". 

(10)  Section  4083  is  amended  to  read  as  follows: 

"SEC.  4083.  CROSS  REFERENCE. 

"For  provision  allowing  a  credit  or  refund  for  gasoline  used  for 
exempt  purposes,  see  section  6420.  " 

(11)  Subsections  (c)(2)  and  (d)(2)  of  section  4091  are  each 
amended  by  striking  "section  6427(f)(1)"  and  inserting  "section 
6420(b)(W" 

(12)  Paragraph  (1)  of  section  4093(c)  is  amended  by  striking 
"by  the  purchaser"  and  all  that  follows  and  inserting  "by  the 
purchaser  in  an  exempt  use  (as  defined  in  section  6420(b)  other 
than  paragraph  (14)  thereof).  " 

(13)  Subparagraph  (C)  of  section  4093(c)(2)  is  amended  by 
striking  "section  6427(b)(2)(A)"  and  inserting  "section 
6420(c)(3)(Ar. 

(14)  Clause  (i)  of  section  4093(c)(4)(C)  is  amended  to  read  as 
follows: 

"(i)  whether  such  use  was  an  exempt  use  (as  defined 
in  section  6420(b))  and  the  amount  of  fuel  so  used,  ". 

(15)  Section  4093  is  amended  by  redesignating  subsection  (e) 
as  subsection  (f)  and  by  inserting  after  subsection  (d)  the  follow- 
ing new  subsection: 

"(e)  Use  By  Producer  or  Importer. — If  any  producer  or  import- 
er uses  any  taxable  fuel,  then  such  producer  or  importer  shall  be 
liable  for  tax  under  section  4091  in  the  same  manner  as  if  such  fuel 
were  sold  by  him  for  such  use.  " 

(16)  Subsection  (f)  of  section  4093,  as  redesignated  by  para- 
graph (15),  is  amended  to  read  as  follows: 

"(e)  Cross  Reference. — 

"For  provision  allowing  a  credit  or  refund  for  fuel  used  for  exempt  pur- 
poses, see  section  6420. " 

(17)  Section  6206  is  amended  to  read  as  follows: 

"SEC.  6206.  SPECIAL  RULES  APPLICABLE  TO  EXCESSIVE  FUEL  TAX  REFUND 
CLAIMS. 

"Any  portion  of  a  payment  made  under  section  6420  which  consti- 
tutes an  excessive  amount  (as  defined  in  section  6675(b)),  and  any 
civil  penalty  provided  by  section  6675,  may  be  assessed  and  collected 
as  if— 
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"(1)  it  were  a  tax  imposed  by  the  section  to  which  the  claim 
relates,  and 

"(2)  the  person  making  the  claim  were  liable  for  such  tax. 
The  period  for  assessing  any  such  portion,  and  for  assessing  any 
such  penalty,  shall  be  3  years  from  the  last  day  prescribed  for  filing 
the  claim  under  section  6420. " 

(18)  Subparagraph  (A)  of  section  6416(a)(2)  is  amended  by 
striking  "(relating  to  tax  on  special  fuels)"  and  inserting  "(re- 
lating to  special  motor  fuels  and  noncommercial  aviation  gaso- 
line)". 

(19)  Paragraph  (2)  of  section  6416(b)  is  amended — 

(A)  in  the  matter  preceding  subparagraph  (A)  by  striking 
"subsection  (a)  or  (d)  of  section  4041 "  and  inserting  "section 
4041(a)",  and 

(B)  in  subparagraph  (F)  by  striking  "special  fuels  referred 
to  in  section  4041"  and  inserting  "special  motor  fuels  re- 
ferred to  in  section  4041(a)". 

(20)  Paragraph  (9)  of  section  6504  is  amended  to  read  as  fol- 
lows: 

"(9)  Assessments  to  recover  excessive  amounts  paid  under  sec- 
tion 6420  (relating  to  certain  taxes  on  fuels  used  for  exempt  pur- 
poses) and  assessments  of  civil  penalties  under  section  6675  for 
excessive  claims  under  section  6420,  see  section  6206. " 

(21)  Subsection  (h)  of  section  6511  is  amended  by  striking 
paragraphs  (5)  and  (6),  by  redesignating  paragraph  (7)  as  para- 
graph (6),  and  by  inserting  after  paragraph  (4)  the  following 
new  paragraph: 

"(5)  For  limitations  in  the  case  of  payments  under  section 
6420  (relating  to  certain  taxes  on  fuels  used  for  exempt  pur- 
poses), see  section  6420(d). " 

(22)  Subsection  (c)  of  section  6612  is  amended  by  striking 
"6420  (relating  to  payments  in  the  case  of  gasoline  used  on  the 
farm  for  farming  purposes)  and  6421  (relating  to  payments  in 
the  case  of  gasoline  used  for  certain  nonhighway  purposes  or  by 
local  transit  systems)"  and  inserting  "and  6420  (relating  to  cer- 
tain taxes  on  fuels  used  for  exempt  purposes)". 

(23)  Subsection  (a)  of  section  6675  is  amended  by  striking  "sec- 
tion 6420  (relating  to  gasoline  used  on  farms),  6421  (relating  to 
gasoline  used  for  certain  nonhighway  purposes  or  by  local  tran- 
sit systems),  or  6427  (relating  to  fuels  not  used  for  taxable  pur- 
poses)" and  inserting  "section  6420  (relating  to  certain  taxes  on 
fuels  used  for  exempt  purposes)". 

(24)  Paragraph  (1)  of  section  6675(b)  is  amended  by  striking  ", 
6421,  or  6427,  as  the  case  may  be, ". 

(25)  Section  7210  is  amended  by  striking  "sections  6420(e)(2), 
6421(g)(2),  6427(j)(2)"  and  inserting  "sections  6420(k)(3)(B)". 

(26)  Section  7603,  subsections  (b)  and  (c)(2)  of  section  7604,  sec- 
tion 7605,  and  7610(c)  are  each  amended  by  striking  "section 
6420(e)(2),  6421(g)(2),  6427QX2), "  each  place  it  appears  and  in- 
serting "section  6420(k)(2)(B)". 

(27)  Sections  7605  and  7609(c)(1)  are  each  amended  by  striking 
"section  6420(e)(2),  6421(g)(2),  or  6427QX2)"  and  inserting  "sec- 
tion 6420(k)(2)(B)". 
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(28)  Paragraph  (1)  of  section  9502(b)  is  amended  by  striking 
"subsections  (c)  and  (e)  of  section  4041  (taxes  on  aviation  fuel)" 
and  inserting  "section  404Kb)  (relating  to  taxes  on  noncommer- 
cial aviation  gasoline)". 

(29)  Paragraph  (2)  of  section  9502(d)  is  amended  by  striking 
"fuel  used  in  aircraft"  and  all  that  follows  and  inserting  "fuel 
used  in  aircraft,  under  section  6420  (relating  to  certain  taxes  on 
fuels  used  for  exempt  purposes). " 

(30)  Paragraph  (1)  of  section  9502(e)  is  amended  by  striking 
"4041(c)(1)  and". 

(31)  Subparagraph  (A)  of  section  9503(b)(1)  is  amended  to  read 
as  follows: 

"(A)  section  4041  (relating  to  special  motor  fuels  and 
noncommercial  aviation  gasoline), ". 

(32)  Paragraph  (4)  of  section  9503(b)  is  amended  to  read  as 
follows: 

"(4)  Certain  additional  taxes  not  transferred  to  high- 
way trust  fund. — For  purposes  of  paragraphs  (1)  and  (2),  the 
taxes  imposed  by  sections  Wl,  4081,  and  4091  shall  be  taken 
into  account  only  to  the  extent  attributable  to  the  Highway 
Trust  Fund  financing  rates  under  such  sections. " 

(33) (A)  Clause  (i)  of  section  9503(c)(2)(A)  is  amended  to  read  as 
follows: 

"(i)  the  amounts  paid  before  July  1,  1996,  under  sec- 
tion 6420  (relating  to  certain  taxes  on  fuels  used  for 
exempt  purposes)  on  the  basis  of  claims  filed  for  peri- 
ods ending  before  October  1,  1995,  and". 
(B)  For  purposes  of  section  9503(c)(2)(A)(i)  of  the  Internal  Rev- 
enue Code  of  1986,  the  reference  to  section  6420  shall  be  treated 
as  including  a  reference  to  sections  6420,  6421,  and  6427  of  such 
Code  as  in  effect  before  the  enactment  of  this  Act. 

(34)  Clause  (ii)  of  section  9503(c)(2)(A)  is  amended  by  striking 
"gasoline,  special  fuels,  and  lubricating  oil"  each  place  it  ap- 
pears and  inserting  "taxable  fuels". 

(35)  Subparagraph  (D)  of  section  9503(c)(4)  is  amended  by 
striking  "section  4041(a)(2)"  and  inserting  "section  4041(a)". 

(36)  Subparagraph  (A)  of  section  9503(e)(5)  is  amended  by 
striking  "section  6427(g)"  and  inserting  "section  6420Q)". 

(37)  Paragraph  (1)  of  section  9508(b)  is  amended  to  read  as 
follows: 

"(1)  taxes  received  in  the  Treasury  under  section  4041  (relat- 
ing to  special  motor  fuels  and  noncommercial  aviation  gasoline) 
to  the  extent  attributable  to  the  Leaking  Underground  Storage 
Tank  Trust  Fund  financing  rates  applicable  under  such  sec- 
tion, ". 

(38)  Subparagraph  (A)  of  section  9508(c)(2)  is  amended  by 
striking  "equivalent  to — "  and  all  that  follows  and  inserting 
the  following:  "equivalent  to — 

"(i)  amounts  paid  under  section  6420  (relating  to  cer- 
tain taxes  on  fuels  used  for  exempt  purposes),  and 

"(ii)  credits  allowed  under  section  34, 
with  respect  to  so  much  of  the  taxes  imposed  by  sections 
4041,  4081,  and  4091  as  are  attributable  to  the  Leaking  Un- 
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derground  Storage  Tank  Trust  Fund  financing  rates  appli- 
cable under  such  sections. " 

(39)  The  table  of  sections  for  subpart  C  of  part  IV  of  subchap- 
ter A  of  chapter  1  is  amended  by  striking  the  item  relating  to 
section  34  and  inserting  the  following: 

"Sec.  34-  Excise  taxes  on  fuels  used  for  exempt  purposes.  " 

(40)  The  table  of  sections  for  subchapter  B  of  chapter  31  is 
amended  by  striking  the  item  relating  to  section  4041  and  in- 
serting the  following: 

"Sec.  4041.  Special  motor  fuels  and  noncommercial  aviation  gaso- 
line. " 

(4D  The  table  of  sections  for  subpart  A  of  part  III  of  subchap- 
ter A  of  chapter  32  is  amended  by  striking  the  item  relating  to 
section  4083  and  inserting  the  following: 

"Sec.  4083.  Cross  reference.  " 

(42)  The  table  of  sections  for  subchapter  B  of  chapter  65  is 
amended  by  striking  the  items  relating  to  sections  6421  and 
6427  and  by  striking  the  item  relating  to  section  6420  and  in- 
serting the  following  new  item: 

"Sec.  6420.  Certain  taxes  on  fuels  used  for  exempt  purposes.  " 

(43)  The  table  of  sections  for  subchapter  A  of  chapter  63  is 
amended  by  striking  the  item  relating  to  section  6206  and  in- 
serting the  following  new  item: 

"Sec.  6206.  Special  rules  applicable  to  excessive  fuel  tax  refund 
claims. " 

SEC.  4805.  EFFECTIVE  DATE. 

The  amendments  made  by  this  part  shall  take  effect  on  January 
I  1993. 

PART II— PROVISIONS  RELATED  TO  DISTILLED 
SPIRITS,  WINES,  AND  BEER 

SEC.  4811.  CREDIT  OR  REFUND  FOR  IMPORTED  BOTTLED  DISTILLED  SPIR- 
ITS RETURNED  TO  DISTILLED  SPIRITS  PLANT. 

(a)  In  General.— Paragraph  (1)  of  section  5008(c)  (relating  to  dis- 
tilled spirits  returned  to  bonded  premises)  is  amended  by  striking 
"withdrawn  from  bonded  premises  on  payment  or  determination  of 
tax"  and  inserting  "on  which  tax  has  been  determined  or  paid". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  180th  day  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  4812.  AUTHORITY  TO  CANCEL  OR  CREDIT  EXPORT  BONDS  WITHOUT 
SUBMISSION  OF  RECORDS. 

(a)  In  General. — Subsection  (c)  of  section  5175  (relating  to  export 
bonds)  is  amended  by  striking  "on  the  submission  of"  and  all  that 
follows  and  inserting  "if  there  is  such  proof  of  exportation  as  the 
Secretary  may  by  regulations  require. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  180th  day  after  the  date  of  the  enactment  of 
this  Act. 
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SEC.  4813.  REPEAL  OF  REQUIRED  MAINTENANCE  OF  RECORDS  ON  PREM- 
ISES OF  DISTILLED  SPIRITS  PLANT. 

(a)  In  General. — Subsection  (c)  of  section  5207  (relating  to  records 
and  reports)  is  amended  by  striking  "shall  be  kept  on  the  premises 
where  the  operations  covered  by  the  record  are  carried  on  and". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  180th  day  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  4814.  FERMENTED  MATERIAL  FROM  ANY  BREWERY  MA  Y  BE  RECEIVED 
ATA  DISTILLED  SPIRITS  PLANT. 

(a)  In  General. — Paragraph  (2)  of  section  5222(b)  (relating  to  pro- 
duction, receipt,  removal,  and  use  of  distilling  materials)  is  amend- 
ed to  read  as  follows: 

"(2)  beer  conveyed  without  payment  of  tax  from  brewery  prem- 
ises, beer  which  has  been  lawfully  removed  from  brewery  prem- 
ises upon  determination  of  tax,  or". 

(b)  Clarification  of  Authority  To  Permit  Removal  of  Beer 
Without  Payment  of  Tax  for  Use  as  Distilling  Material. — Sec- 
tion 5053  (relating  to  exemptions)  is  amended  by  redesignating  sub- 
section (f)  as  subsection  (i)  and  by  inserting  after  subsection  (e)  the 
following  new  subsection: 

"(f)  Removal  for  Use  as  Distilling  Material. — Subject  to  such 
regulations  as  the  Secretary  may  prescribe,  beer  may  be  removed 
from  a  brewery  without  payment  of  tax  to  any  distilled  spirits  plant 
for  use  as  distilling  material.  " 

(c)  Clarification  of  Refund  and  Credit  of  Tax.— Section  5056 
(relating  to  refund  and  credit  of  tax,  or  relief  from  liability)  is 
amended — 

(1)  by  redesignating  subsection  (c)  as  subsection  (d)  and  by  in- 
serting after  subsection  (b)  the  following  new  subsection: 

"(c)  Beer  Received  at  a  Distilled  Spirits  Plant.— Any  tax 
paid  by  any  brewer  on  beer  produced  in  the  United  States  may  be 
refunded  or  credited  to  the  brewer,  without  interest,  or  if  the  tax 
has  not  been  paid,  the  brewer  may  be  relieved  of  liability  therefor, 
under  regulations  as  the  Secretary  may  prescribe,  if  such  beer  is  re- 
ceived on  the  bonded  premises  of  a  distilled  spirits  plant  pursuant 
to  the  provisions  of  section  5222(b)(2),  for  use  in  the  production  of 
distilled  spirits. "  and 

(2)  by  striking  "or  rendering  unmerchantable"  in  subsection 
(d)  (as  so  redesignated)  and  inserting  "rendering  unmerchanta- 
ble, or  receipt  on  the  bonded  premises  of  a  distilled  spirits 
plant". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  take  effect  on  the  180th  day  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  4815.  REPEAL  OF  REQUIREMENT  FOR  WHOLESALE  DEALERS  IN  LIQ- 
UORS TO  POST  SIGN. 

(a)  In  General. — Section  5115  (relating  to  sign  required  on  prem- 
ises) is  hereby  repealed. 

(b)  Conforming  Amendments. — 

(1)  Subsection  (a)  section  5681  is  amended  by  striking  ",  and 
every  wholesale  dealer  in  liquors, "  and  by  striking  "section 
5115(a)  or". 
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(2)  Subsection  (c)  of  section  5681  is  amended — 

(A)  by  striking  "or  wholesale  liquor  establishment,  on 
which  no  sign  required  by  section  5115(a)  or"  and  inserting 
"on  which  no  sign  required  by",  and 

(B)  by  striking  "or  wholesale  liquor  establishment,  or 
who"  and  inserting  "or  who". 

(3)  The  table  of  sections  for  subpart  D  of  part  II  of  subchapter 
A  of  chapter  51  is  amended  by  striking  the  item  relating  to  sec- 
tion 5115. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  4816.  REFUND  OF  TAX  TO  WINE  RETURNED  TO  BOND  NOT  LIMITED  TO 
UNMERCHANTABLE  WINE. 

(a)  In  General. — Subsection  (a)  of  section  5044  (relating  to  refund 
of  tax  on  unmerchantable  wine)  is  amended  by  striking  "as  unmer- 
chantable". 

(b)  Conforming  Amendments. — 

(1)  Section  5361  is  amended  by  striking  "unmerchantable". 

(2)  The  section  heading  for  section  5044  is  amended  by  strik- 
ing "UNMERCHANTABLE". 

(3)  The  item  relating  to  section  5044  in  the  table  of  sections 
for  subpart  C  of  part  I  of  subchapter  A  of  chapter  51  is  amend- 
ed by  striking  "unmerchantable". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  180th  day  after  the  date  of  the  enactment  of  this 
Act. 

SEC.  4817.  USE  OF  ADDITIONAL  AMELIORATING  MATERIAL  IN  CERTAIN 
WINES. 

(a)  In  General.— Subparagraph  (D)  of  section  5384(b)(2)  (relating 
to  ameliorated  fruit  and  berry  wines)  is  amended  by  striking  "logan- 
berries, currants,  or  gooseberries, "  and  inserting  "any  fruit  or  berry 
with  a  natural  fixed  acid  of  20  parts  per  thousand  or  more  (before 
any  correction  of  such  fruit  or  berry)". 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
take  effect  on  the  180th  day  after  the  date  of  the  enactment  of  this 
Act 

SEC.  4818.  DOMESTICALLY-PRODUCED  BEER  MAYBE  WITHDRAWN  FREE  OF 
TAX  FOR  USE  OF  FOREIGN  EMBASSIES,  LEGATIONS,  ETC. 

(a)  In  General. — Section  5053  (relating  to  exemptions)  is  amend- 
ed by  inserting  after  subsection  (f)  the  following  new  subsection: 

"(g)  Removals  for  Use  of  Foreign  Embassies,  Legations, 
Etc.— 

"(1)  In  general. — Subject  to  such  regulations  as  the  Secre- 
tary may  prescribe — 

"(A)  beer  may  be  withdrawn  from  the  brewery  without 
payment  of  tax  for  transfer  to  any  customs  bonded  ware- 
house for  entry  pending  withdrawal  therefrom  as  provided 
in  subparagraph  (B),  and 

"(B)  beer  entered  into  any  customs  bonded  warehouse 
under  subparagraph  (A)  may  be  withdrawn  for  consump- 
tion in  the  United  States  by,  and  for  the  official  and 
family  use  of,  such  foreign  governments,  organizations,  and 
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individuals  as  are  entitled  to  withdraw  imported  beer  from 
such  warehouses  free  of  tax. 
Beer  transferred  to  any  customs  bonded  warehouse  under  sub- 
paragraph (A)  shall  be  entered,  stored,  and  accounted  for  in 
such  warehouse  under  such  regulations  and  bonds  as  the  Secre- 
tary may  prescribe,  and  may  be  withdrawn  therefrom  by  such 
governments,  organizations,  and  individuals  free  of  tax  under 
the  same  conditions  and  procedures  as  imported  beer. 

"(2)  Other  rules  to  apply. — Rules  similar  to  the  rules  of 
paragraphs  (2)  and  (3)  of  section  5362(e)  of  such  section  shall 
apply  for  purposes  of  this  subsection. " 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  180th  day  after  the  date  of  the  enactment  of 
this  Act. 

SEC  4819.  BEER  MA  Y  BE  WITHDRA  WN  FREE  OF  TAX  FOR  DESTRUCTION. 

(a)  In  General. — Section  5053  is  amended  by  inserting  after  sub- 
section (g)  the  following  new  subsection: 

"(h)  Removals  for  Destruction. — Subject  to  such  regulations  as 
the  Secretary  may  prescribe,  beer  may  be  removed  from  the  brewery 
without  payment  of  tax  for  destruction. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  180th  day  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  4820.  AUTHORITY  TO  ALLOW  DRAWBACK  ON  EXPORTED  BEER  WITH- 
OUT SUBMISSION  OF  RECORDS. 

(a)  In  General. — The  first  sentence  of  section  5055  (relating  to 
drawback  of  tax  on  beer)  is  amended  by  striking  "found  to  have 
been  paid"  and  all  that  follows  and  inserting  upaid  on  such  beer  if 
there  is  such  proof  of  exportation  as  the  Secretary  may  by  regula- 
tions require. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  180th  day  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  4821.  TRANSFER  TO  BREWERY  OF  BEER  IMPORTED  IN  BULK  WITHOUT 
PAYMENT  OF  TAX. 

(a)  In  General. — Part  II  of  subchapter  G  of  chapter  51  is  amend- 
ed by  adding  at  the  end  thereof  the  following  new  section: 

"SEC.  5418.  BEER  IMPORTED  IN  BULK. 

"Beer  imported  or  brought  into  the  United  States  in  bulk  contain- 
ers may,  under  such  regulations  as  the  Secretary  may  prescribe,  be 
withdrawn  from  customs  custody  and  transferred  in  such  bulk  con- 
tainers to  the  premises  of  a  brewery  without  payment  of  the  internal 
revenue  tax  imposed  on  such  beer.  The  proprietor  of  a  brewery  to 
which  such  beer  is  transferred  shall  become  liable  for  the  tax  on  the 
beer  withdrawn  from  customs  custody  under  this  section  upon  re- 
lease of  the  beer  from  customs  custody,  and  the  importer,  or  the 
person  bringing  such  beer  into  the  United  States,  shall  thereupon  be 
relieved  of  the  liability  for  such  tax. " 

(b)  Clerical  Amendment.— The  table  of  sections  for  such  part  II 
is  amended  by  adding  at  the  end  thereof  the  following  new  item: 

"Sec.  54-18.  Beer  imported  in  bulk. " 


(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  180th  day  after  the  date  of  the  enactment  of  this 
Act. 

PART  III— OTHER  EXCISE  TAX  PROVISIONS 

SEC.  4831.  AUTHORITY  TO  GRANT  EXEMPTIONS  FROM  REGISTRATION  RE- 
QUIREMENTS. 

(a)  In  General. — The  first  sentence  of  section  1/.222  (relating  to 
registration)  is  amended  to  read  as  follows:  "Except  as  provided  in 
subsection  (b),  section  4221  shall  not  apply  with  respect  to  the  sale  of 
any  article  by  or  to  any  person  who  is  required  by  the  Secretary  to  be 
registered  under  this  section  and  who  is  not  so  registered. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  sales  after  the  180th  day  after  the  date  of  the  enact- 
ment of  this  Act. 

SEC.  4832.  REPEAL  OF  EXPIRED  PROVISIONS. 

(a)  Piggy-Back  Trailers. — Section  4051  is  amended  by  striking 
subsection  (d)  and  by  redesignating  subsection  (e)  as  subsection  (d). 

(b)  Deep  Seabed  Mining. — 

(1)  Subchapter  F  of  chapter  36  (relating  to  tax  on  removal  of 
hard  mineral  resources  from  deep  seabed)  is  hereby  repealed. 

(2)  The  table  of  subchapters  for  chapter  36  is  amended  by 
striking  the  item  relating  to  subchapter  F. 

Subtitle  I — Administrative  Provisions 
PART  I— GENERAL  PROVISIONS 

SEC  4901.  SIMPLIFICATION  OF  DEPOSIT  REQUIREMENTS  FOR  SOCIAL  SECU- 
RITY, RAILROAD  RETIREMENT,  AND  WITHHELD  INCOME 
TAXES. 

(a)  In  General. — Subsection  (g)  of  section  6302  (relating  to  depos- 
its of  social  security  taxes  and  withheld  income  taxes)  is  amended  to 
read  as  follows: 

"(g)  Deposits  of  Social  Security,  Railroad  Retirement,  and 
Withheld  Income  Taxes. — 

"(1)  General  rule. — Except  as  otherwise  provided  in  this 
subsection — 

"(A)  employment  taxes  attributable  to  payments  on 
Wednesday,  Thursday,  or  Friday  of  any  week  shall  be  de- 
posited on  or  before  the  following  Tuesday,  and 

"(B)  employment  taxes  attributable  to  payments  on  Satur- 
day, Sunday,  Monday,  or  Tuesday  of  any  week  shall  be  de- 
posited on  or  before  the  following  Friday. 
"(2)  Small  depositors.— 

"(A)  In  general. — If  any  person  is  a  small  depositor  for 
any  calendar  quarter,  such  person  shall  make  deposits  of 
employment  taxes  attributable  to  payments  during  any 
month  in  such  quarter  on  or  before  the  15th  day  of  the  fol- 
lowing month. 

"(B)  Small  depositor. — For  purposes  of  this  subsection, 
a  person  is  a  small  depositor  for  any  calendar  quarter  if, 
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for  each  calendar  quarter  in  the  base  period,  the  amount  of 
employment  taxes  attributable  to  payments  made  by  such 
person  during  such  calendar  quarter  was  $12,000  or  less. 
For  purposes  of  the  preceding  sentence,  the  base  period  for 
any  calendar  quarter  is  the  4  calendar  quarters  ending 
with  the  second  preceding  calendar  quarter. 

"(C)  Cessation  as  small  depositor.— A  person  shall 
cease  to  be  treated  as  a  small  depositor  for  a  calendar  quar- 
ter after  any  day  on  which  such  person  is  required  to  make 
a  deposit  under  paragraph  (3). 
"(3)  Large  depositors. — Notwithstanding  paragraphs  (1) 
and  (2),  if,  on  any  day,  any  person  has  $100,000  or  more  of  em- 
ployment taxes  for  deposit,  such  taxes  shall  be  deposited  on  or 
before  the  next  day. 
"(4)  Safe  harbor. — 

"(A)  In  general. — A  person  shall  be  treated  as  deposit- 
ing the  required  amount  of  employment  taxes  in  any  depos- 
it if  the  shortfall  does  not  exceed  the  greater  of— 
W  $100,  or 

"(ii)  2  percent  of  the  amount  of  employment  taxes  re- 
quired to  be  deposited  in  such  deposit  (determined 
without  regard  to  this  paragraph). 
Such  shortfall  shall  be  deposited  as  required  by  the  Secre- 
tary by  regulations. 

"(B)  Shortfall. — For  purposes  of  this  paragraph,  the 
term  'shortfall'  means,  with  respect  to  any  deposit,  the 
excess  of  the  amount  of  employment  taxes  required  to  be  de- 
posited in  such  deposit  (determined  without  regard  to  this 
paragraph)  over  the  amount  (if  any)  thereof  deposited  on  or 
before  the  last  date  prescribed  therefor. 
"(5)  Deposit  required  only  on  banking  days. — If  taxes  are 
required  to  be  deposited  under  this  subsection  on  any  day  which 
is  not  a  banking  day,  such  taxes  shall  be  treated  as  timely  de- 
posited if  deposited  on  the  first  banking  day  thereafter. 

"(6)  Employment  taxes. — For  purposes  of  this  subsection,  the 
term  'employment  taxes'  means  the  taxes  imposed  by  chapters 
21,  22,  and  24. 

"(7)  Subsection  to  apply  only  to  required  deposits.— This 
subsection  shall  not  apply  to  employment  taxes  which  are  not 
required  to  be  deposited  under  the  regulations  prescribed  by  the 
Secretary  under  this  section. 

"(8)  Regulations.— The  Secretary  may  prescribe  regula- 
tions— 

"(A)  specifying  employment  tax  deposit  requirements  for 
persons  who  fail  to  comply  with  the  requirements  of  this 
subsection, 

"(B)  specifying  circumstances  under  which  a  person  shall 
be  treated  as  a  small  depositor  for  purposes  of  this  subsec- 
tion notwithstanding  that  such  person  is  not  described  in 
paragraph  (2)(B), 

"(C)  specifying  modifications  to  the  provisions  of  this  sub- 
section for  end-of-quarter  periods,  and 
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"(D)  establishing  deposit  requirements  for  taxes  imposed 
by  section  3406  which  apply  in  lieu  of  the  requirements  of 
this  subsection. " 

(b)  Conforming  Amendment— Section  226  of  the  Railroad  Re- 
tirement Solvency  Act  of  1983  is  hereby  repealed. 

(c)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  amounts  attributable  to  payments  made  after  December  31, 
1992. 

SEC.  4902.  SIMPLIFICATION  OF  EMPLOYMENT  TAXES  ON  DOMESTIC  SERV- 
ICES. 

(a)  Threshold  Requirement  for  Social  Security  Taxes. — 

(1)  Subparagraph  (B)  of  section  3121(a)(7)  (defining  wages)  is 
amended  to  read  as  follows: 

"(B)  cash  remuneration  paid  by  an  employer  in  any  cal- 
endar year  to  an  employee  for  domestic  service  in  a  private 
home  of  the  employer,  if  the  cash  remuneration  paid  in 
such  year  by  the  employer  to  the  employee  for  such  service 
is  less  than  $300.  As  used  in  this  subparagraph,  the  term 
'domestic  service  in  a  private  home  of  the  employer does 
not  include  service  described  in  subsection  (g)(5);" 

(2)  Subparagraph  (B)  of  section  209(a)(6)  of  the  Social  Security 
Act  is  amended  to  read  as  follows: 

"(B)  Cash  remuneration  paid  by  an  employer  in  any  cal- 
endar year  to  an  employee  for  domestic  service  in  a  private 
home  of  the  employer,  if  the  cash  remuneration  paid  in 
such  year  by  the  employer  to  the  employee  for  such  service 
is  less  than  $300.  As  used  in  this  subparagraph,  the  term 
'domestic  service  in  a  private  home  of  the  employer'  does 
not  include  service  described  in  section  210(f)(5). " 

(3)  The  second  sentence  of  section  3102(a)  is  amended — 

(A)  by  striking  "calendar  quarter"  each  place  it  appears 
and  inserting  "calendar  year",  and 

(B)  by  striking  "$50"  and  inserting  "$300" 

(b)  Coordination  of  Collection  of  Domestic  Service  Employ- 
ment With  Collection  of  Income  Taxes. — 

(1)  In  general. — Chapter  25  (relating  to  general  provisions 
relating  to  employment  taxes)  is  amended  by  adding  at  the  end 
thereof  the  following  new  section: 

'SEC.  3510.  COORDINATION  OF  COLLECTION  OF  DOMESTIC  SERVICE  EM- 
PLOYMENT TAXES  WITH  COLLECTION  OF  INCOME  TAXES. 

"(a)  General  Rule. — Except  as  otherwise  provided  in  this  sec- 
tion— 

"(1)  returns  with  respect  to  domestic  service  employment  taxes 
shall  be  made  on  a  calendar  year  basis, 

"(2)  any  such  return  for  any  calendar  year  shall  be  filed  on  or 
before  the  due  date  (including  extensions)  of  the  income  tax 
return  for  the  employers  taxable  year  which  begins  in  such  cal- 
endar year,  and 

"(3)  no  requirement  to  make  deposits  (or  to  pay  installments 
under  section  6157)  shall  apply  with  respect  to  such  taxes. 
"(b)  Domestic  Service  Employment  Taxes  Subject  to  Estimat- 
ed Tax  Provisions.— 
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"(V  In  general. — Solely  for  purposes  of  section  6654,  domes- 
tic service  employment  taxes  imposed  with  respect  to  any  calen- 
dar year  shall  be  treated  as  a  tax  imposed  by  chapter  2  for  the 
taxable  year  of  the  employer  which  begins  in  such  calendar 
year. 

"(2)  Annualization. — Under  regulations  prescribed  by  the 
Secretary,  appropriate  adjustments  shall  be  made  in  the  appli- 
cation of  section  6654(d)(2)  in  respect  of  the  amount  treated  as 
tax  under  paragraph  (1). 

"(3)  Transitional  rule. — For  purposes  of  applying  section 
6654  to  a  taxable  year  beginning  in  1993,  the  amount  referred  to 
in  clause  (ii)  of  section  6654(d)(1)(B)  shall  be  increased  by  90 
percent  of  the  amount  treated  as  tax  under  paragraph  (1)  for 
such  taxable  year. 
"(c)  Domestic  Service  Employment  Taxes. — For  purposes  of  this 
section,  the  term  'domestic  service  employment  taxes '  means-  - 

"(1)  any  taxes  imposed  by  chapter  21  or  23  on  remuneration 
paid  for  domestic  service  in  a  private  home  of  the  employer,  and 
"(2)  any  amount  withheld  from  such  remuneration  pursuant 
to  an  agreement  under  section  3402(p). 
For  purposes  of  this  subsection,  the  term  'domestic  service  in  a  pri- 
vate home  of  the  employer'  does  not  include  service  described  in  sec- 
tion 3121(g)(5). 

"(d)  Exception  Where  Employer  Liable  for  Other  Employ- 
ment Taxes. — To  the  extent  provided  in  regulations  prescribed  by 
the  Secretary,  this  section  shall  not  apply  to  any  employer  for  any 
calendar  year  if  such  employer  is  liable  for  any  tax  under  this  sub- 
title with  respect  to  remuneration  for  services  other  than  domestic 
service  in  a  private  home  of  the  employer. 

"(e)  Authority  To  Enter  Into  Agreements  To  Collect  State 
Unemployment  Taxes. — 

"(1)  In  general. — The  Secretary  is  hereby  authorized  to  enter 
into  an  agreement  with  any  State  to  collect,  as  the  agent  of  such 
State,  such  States  unemployment  taxes  imposed  on  remunera- 
tion paid  for  domestic  service  in  a  private  home  of  the  employer. 
Any  taxes  to  be  collected  by  the  Secretary  pursuant  to  such  an 
agreement  shall  be  treated  as  domestic  service  employment  taxes 
for  purposes  of  this  section. 

"(2)  Transfers  to  state  account.— Any  amount  collected 
under  an  agreement  referred  to  in  paragraph  (1)  shall  be  trans- 
ferred by  the  Secretary  to  the  account  of  the  State  in  the  Unem- 
ployment Trust  Fund. 

"(3)  Subtitle  f  made  applicable. — For  purposes  of  subtitle 
F,  any  amount  required  to  be  collected  under  an  agreement 
under  paragraph  (1)  shall  be  treated  as  a  tax  imposed  by  chap- 
ter 23. 

"(4)  State. — For  purposes  of  this  subsection,  the  term  'State' 
has  the  meaning  given  such  term  by  section  3306(j)(l). " 

(2)  Clerical  amendment. — The  table  of  sections  for  chapter 
25  is  amended  by  adding  at  the  end  thereof  the  following: 

"Sec.  3510.  Coordination  of  collection  of  domestic  service  employment 
taxes  with  collection  of  income  taxes. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  remuneration  paid  in  calendar  years  after  1992. 
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SEC.  4903.  CERTAIN  NOTICES  DISREGARDED  UNDER  PROVISION  INCREAS- 
ING INTEREST  RATE  ON  LARGE  CORPORATE  UNDERPAY- 
MENTS. 

(a)  General  Rule. — Subparagraph  (B)  of  section  6621(c)(2)  (defin- 
ing applicable  date)  is  amended  by  adding  at  the  end  thereof  the 
following  new  clause: 

"(Hi)  Exception  for  letters  or  notices  involving 
small  amounts. — For  purposes  of  this  paragraph,  any 
letter  or  notice  shall  be  disregarded  if  the  amount  of 
the  deficiency  or  proposed  deficiency  (or  the  assessment 
or  proposed  assessment)  set  forth  in  such  letter  or 
notice  is  not  greater  than  $100,000  (determined  by  not 
taking  into  account  any  interest,  penalties,  or  additions 
to  tax). " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  for  purposes  of  determining  interest  for  periods  after  De- 
cember 31,  1990. 

SEC.  4904.  USE  OF  REPRODUCTIONS  OF  RETURNS  STORED  IN  DIGITAL 
IMAGE  FORMAT. 

(a)  In  General.— Paragraph  (2)  of  section  6103(p)  (relating  to  pro- 
cedure and  recordkeeping)  is  amended  by  adding  at  the  end  thereof 
the  following  new  subparagraph: 

"(D)  Reproduction  from  digital  images. — For  purposes 
of  this  paragraph,  the  term  'reproduction '  includes  a  repro- 
duction from  digital  images. " 

(b)  Study. — The  Comptroller  General  of  the  United  States  shall 
conduct  a  study  of  available  digital  image  technology  for  the  pur- 
pose of  determining  the  extent  to  which  reproductions  of  documents 
stored  using  that  technology  accurately  reflect  the  data  on  the  origi- 
nal document  and  the  appropriate  period  for  retaining  the  original 
document.  Not  later  than  1  year  after  the  date  of  the  enactment  of 
this  Act,  a  report  on  the  results  of  such  study  shall  be  submitted  to 
the  Committee  on  Ways  and  Means  of  the  House  of  Representatives 
and  the  Committee  on  Finance  of  the  Senate. 

SEC.  4905.  REPEAL  OF  AUTHORITY  TO  DISCLOSE  WHETHER  PROSPECTIVE 
JUROR  HAS  BEEN  AUDITED. 

(a)  In  General. — Subsection  (h)  of  section  61  OS  (relating  to  disclo- 
sure to  certain  Federal  officers  and  employees  for  purposes  of  tax 
administration,  etc.)  is  amended  by  striking  paragraph  (5)  and  by 
redesignating  paragraph  (6)  as  paragraph  (5). 

(b)  Conforming  Amendment. — Paragraph  (4)  of  section  6103(p)  is 
!  amended  by  striking  "(h)(6)"  each  place  it  appears  and  inserting 
!  W. 

I  (c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  judicial  proceedings  pending  on,  or  commenced  after,  the 
date  of  the  enactment  of  this  Act. 

SEC.  4906.  REPEAL  OF  SPECIAL  AUDIT  PROVISIONS  FOR  SUBCHAPTER  S 
ITEMS. 

(a)  General  Rule. — Subchapter  D  of  chapter  63  (relating  to  tax 
i  treatment  of  subchapter  S  items)  is  hereby  repealed. 

(b)  Consistent  Treatment  Required. — Section  6037  (relating  to 
I  return  ofS  corporation)  is  amended  by  adding  at  the  end  thereof  the 
I  following  new  subsection: 
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"(c)  Shareholder 's  Return  Must  Be  Consistent  With  Corpo- 
rate Return  or  Secretary  Notified  of  Inconsistency. — 

"(1)  In  general. — A  shareholder  of  an  S  corporation  shall, 
on  such  shareholder's  return,  treat  a  subchapter  S  item  in  a 
manner  which  is  consistent  with  the  treatment  of  such  item  on 
the  corporate  return. 
"(2)  Notification  of  inconsistent  treatment. — 

"(A)  In  general.— In  the  case  of  any  subchapter  S  item, 
if- 

"(i)(I)  the  corporation  has  filed  a  return  but  the 
shareholder's  treatment  on  his  return  is  (or  may  be)  in- 
consistent with  the  treatment  of  the  item  on  the  corpo- 
rate return,  or 

"(II)  the  corporation  has  not  filed  a  return,  and 
(ii)  the  shareholder  files  with  the  Secretary  a  state- 
ment identifying  the  inconsistency, 
paragraph  (1)  shall  not  apply  to  such  item. 

"(B)  Shareholder  receiving  incorrect  informa- 
tion.— A  shareholder  shall  be  treated  as  having  complied 
with  clause  (ii)  of  subparagraph  (A)  with  respect  to  a  sub- 
chapter S  item  if  the  shareholder — 

"(i)  demonstrates  to  the  satisfaction  of  the  Secretary 
that  the  treatment  of  the  subchapter  S  item  on  the 
shareholder's  return  is  consistent  with  the  treatment  of 
the  item  on  the  schedule  furnished  to  the  shareholder 
by  the  corporation,  and 

"(ii)  elects  to  have  this  paragraph  apply  with  respect 
to  that  item. 

"(3)  Effect  of  failure  to  notify.— In  any  case — 

"(A)  described  in  subparagraph  (A)(i)(I)  of  paragraph  (2), 
and 

"(B)  in  which  the  shareholder  does  not  comply  with  sub- 
paragraph (A)(ii)  of  paragraph  (2), 
any  adjustment  required  to  make  the  treatment  of  the  items  by 
such  shareholder  consistent  with  the  treatment  of  the  items  on 
the  corporate  return  shall  be  treated  as  arising  out  of  mathe- 
matical or  clerical  errors  and  assessed  according  to  section 
6213(b)(1).  Paragraph  (2)  of  section  6213(b)  shall  not  apply  to 
any  assessment  referred  to  in  the  preceding  sentence. 

"(4)  Subchapter  s  item. — For  purposes  of  this  subsection,  the 
term  'subchapter  S  item '  means  any  item  of  an  S  corporation  to 
the  extent  that  regulations  prescribed  by  the  Secretary  provide 
that,  for  purposes  of  this  subtitle,  such  item  is  more  appropri- 
ately determined  at  the  corporation  level  than  at  the  sharehold- 
er level. 

"(5)  Addition  to  tax  for  failure  to  comply  with  sec- 
tion.— 

"For  addition  to  tax  in  the  case  of  a  shareholder's  negligence  in  connection 
with,  or  disregard  of,  the  requirements  of  this  section,  see  part  II  of  subchap- 
ter A  of  chapter  68. " 

(c)  Conforming  Amendments. — 

(1)  Section  1366  is  amended  by  striking  subsection  (g). 
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(2)  Subsection  (b)  of  section  6233  is  amended  to  read  as  fol- 
lows: 

"(b)  Similar  Rules  in  Certain  Cases.— If  a  partnership  return  is 
filed  for  any  taxable  year  but  it  is  determined  that  there  is  no  entity 
for  such  taxable  year,  to  the  extent  provided  in  regulations,  rules 
similar  to  the  rules  of  subsection  (a)  shall  apply.  " 

(3)  The  table  of  subchapters  for  chapter  63  is  amended  by 
striking  the  item  relating  to  subchapter  D. 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  taxable  years  beginning  after  the  date  of  the  enact- 
ment of  this  Act. 

SEC.  4907.  CLARIFICATION  OF  STATUTE  OF  LIMITATIONS. 

(a)  In  General. — Subsection  (a)  of  section  6501  (relating  to  limi- 
tations on  assessment  and  collection)  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence:  "For  purposes  of  this  chap- 
ter, the  term  'return'  means  the  return  required  to  be  filed  by  the 
taxpayer  (and  does  not  include  a  return  of  any  person  from  whom 
the  taxpayer  has  received  an  item  of  income,  gain,  loss,  deduction, 
or  credit). " 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  the  date  of  the  enactment  of 
this  Act. 

PART  II-  TAX  COURT  PROCEDURES 

SEC.  4911.  OVERPAYMENT  DETERMINATIONS  OF  TAX  COURT. 

(a)  Appeal  of  Order.— Paragraph  (2)  of  section  6512(b)  (relating 
to  jurisdiction  to  enforce)  is  amended  by  adding  at  the  end  the  fol- 
lowing new  sentence:  "An  order  of  the  Tax  Court  disposing  of  a 
motion  under  this  paragraph  shall  be  reviewable  in  the  same 
manner  as  a  decision  of  the  Tax  Court,  but  only  with  respect  to  the 
matters  determined  in  such  order. " 

(b)  Denial  of  Jurisdiction  Regarding  Certain  Credits  and 
Reductions. — Subsection  (b)  of  section  6512  (relating  to  overpay- 
ment determined  by  Tax  Court)  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

"(4)  Denial  of  jurisdiction  regarding  certain  credits 
and  reductions. — The  Tax  Court  shall  have  no  jurisdiction 
under  this  subsection  to  restrain  or  review  any  credit  or  reduc- 
tion made  by  the  Secretary  under  section  6402.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  4912.  AWARDING  OF  ADMINISTRATIVE  COSTS. 

(a)  Right  to  Appeal  Tax  Court  Decision— Subsection  (f)  of  sec- 
tion 7430  (relating  to  right  of  appeal)  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

"(3)  Appeal  of  tax  court  decision. — An  order  of  the  Tax 
Court  disposing  of  a  petition  under  paragraph  (2)  shall  be  re- 
viewable in  the  same  manner  as  a  decision  of  the  Tax  Court, 
but  only  with  respect  to  the  matters  determined  in  such  order. " 


250 


(b)  Period  for  Applying  to  IRS  for  Costs.— Subsection  (b)  of 
section  7430  (relating  to  limitations)  is  amended  by  adding  at  the 
end  the  following  new  paragraph: 

"(5)  Period  for  applying  to  irs  for  administrative 
costs. — An  award  may  be  made  under  subsection  (a)  for  reason- 
able administrative  costs  only  if  the  prevailing  party  files  an 
application  for  such  costs  before  the  91st  day  after  the  date  on 
which  the  party  was  determined  to  be  the  prevailing  party 
under  subsection  (c)(4)(B). " 

(c)  Period  for  Petitioning  of  Tax  Court  for  Review  of 
Denial  of  Costs. — Paragraph  (2)  of  section  7430(f)  (relating  to  right 
of  appeal)  is  amended — 

(1)  by  striking  "appeal  to"  and  inserting  "the  filing  of  a  peti- 
tion for  review  with  "  and 

(2)  by  adding  at  the  end  the  following  new  sentence:  "If  the 
Secretary  sends  by  certified  or  registered  mail  a  notice  of  such 
decision  to  the  petitioner,  no  proceeding  in  the  Tax  Court  may 
be  initiated  under  this  paragraph  unless  such  petition  is  filed 
before  the  91st  day  after  the  date  of  such  mailing.  " 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  civil  actions  or  proceedings  commenced  after  the  date 
of  the  enactment  of  this  Act. 

SEC.  4913.  REDETERMINATION  OF  INTEREST  PURSUANT  TO  MOTION. 

(a)  In  General. — Paragraph  (3)  of  section  7481(c)  (relating  to  ju- 
risdiction over  interest  determinations)  is  amended  by  striking  "peti- 
tion^and  inserting  "motion11. 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  4914.  APPLICATION  OF  NET  WORTH  REQUIREMENT  FOR  AWARDS  OF 
LITIGATION  COSTS. 

(a)  In  General. — Paragraph  (4)  of  section  7430(c)  (defining  pre- 
vailing party)  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  subparagraph: 

"(C)  Special  rules  for  applying  net  worth  require- 
ment.— In  applying  the  requirements  of  section 
2412(d)(2)(B)  of  title  28,  United  States  Code,  for  purposes  of 
subparagraph  (A)(iii)  of  this  paragraph — 

"(i)  the  net  worth  limitation  in  clause  (i)  of  such  sec- 
tion shall  apply  to — 

"(I)  an  estate  but  shall  be  determined  as  of  the 
date  of  the  decedent's  death,  and 

"(II)  a  trust  but  shall  be  determined  as  of  the 
last  day  of  the  taxable  year  involved  in  the  pro- 
ceeding, and 

"(ii)  individuals  filing  a  joint  return  shall  be  treated 
as  1  individual  for  purposes  of  clause  (i)  of  such  sec- 
tion, except  in  the  case  of  a  spouse  relieved  of  liability 
under  section  6013(e). " 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  proceedings  commenced  after  the  date  of  the  enactment  of 
this  Act. 
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PART  III— AUTHORITY  FOR  CERTAIN 
COOPERA  TIVE  A  GREEMENTS 

SEC.  4921.  COOPERATIVE  AGREEMENTS  WITH  STATE  TAX  AUTHORITIES. 

(a)  General  Rule. — Chapter  77  (relating  to  miscellaneous  provi- 
sions) is  amended  by  adding  at  the  end  thereof  the  following  new 
section: 

"SEC.  7524.  COOPERATIVE  AGREEMENTS  WITH  STATE  TAX  AUTHORITIES. 

"(a)  Authorization  of  Agreements. — The  Secretary  is  hereby 
authorized  to  enter  into  cooperative  agreements  with  State  tax  au- 
thorities for  purposes  of  enhancing  joint  tax  administration.  Such 
agreements  may  provide  for — 

"(1)  joint  filing  of  Federal  and  State  income  tax  returns, 

"(2)  single  processing  of  such  returns, 

"(3)  joint  collection  of  taxes  (other  than  Federal  income 
taxes),  and 

"(4)  such  other  provisions  as  may  enhance  joint  tax  adminis- 
tration. 

"(b)  Services  on  Reimbursable  Basis.— Any  agreement  under 
subsection  (a)  may  require  reimbursement  for  services  provided  by 
either  party  to  the  agreement. 

"(c)  Availability  of  Funds. — Any  funds  appropriated  for  pur- 
poses of  the  administration  of  this  title  shall  be  available  for  pur- 
poses of  carrying  out  the  Secretary's  responsibility  under  an  agree- 
ment entered  into  under  subsection  (a).  Any  reimbursement  received 
pursuant  to  such  an  agreement  shall  be  credited  to  the  amount  so 
appropriated. 

"(d)  State  Tax  Authority. — For  purposes  of  this  section,  the 
term  'State  tax  authority'  means  agency,  body,  or  commission  re- 
ferred to  in  section  6103(d)(1).  " 

(b)  Clerical  Amendment. — The  table  of  sections  for  chapter  77  is 
amended  by  adding  at  the  end  thereof  the  following  new  item: 

"Sec.  7524-  Cooperative  agreements  with  State  tax  authorities.  " 

TITLE  V—TAXPA  YER  BILL  OF  RIGHTS  2 

SEC.  5000.  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Taxpayer  Bill  of  Rights  2". 

Subtitle  A — Taxpayer  Advocate 

SEC.  5001.  ESTABLISHMENT  OF  POSITION  OF  TAXPAYER  ADVOCATE  WITHIN 
INTERNAL  REVENUE  SERVICE. 

(a)  General  Rule. — Section  7802  (relating  to  Commissioner  of  In- 
ternal Revenue;  Assistant  Commissioner  (Employee  Plans  and 
Exempt  Organizations))  is  amended  by  adding  at  the  end  thereof  the 
following  new  subsection: 

"(d)  Office  of  Taxpayer  Advocate. — 

"(1)  In  general. — There  is  established  in  the  Internal  Reve- 
nue Service  an  office  to  be  known  as  the  'Office  of  the  Taxpayer 
Advocate'.  Such  office,  including  all  problem  resolution  officers, 
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shall  be  under  the  supervision  and  direction  of  an  official  to  be 
known  as  the  'Taxpayer  Advocate1  who  shall  be  appointed  by 
the  President  by  and  with  the  advice  and  consent  of  the  Senate, 
and  who  shall  report  directly  to  the  Commissioner  of  Internal 
Revenue.  The  Taxpayer  Advocate  shall  be  entitled  to  compensa- 
tion at  the  same  rate  as  the  Chief  Counsel  for  the  Internal  Rev- 
enue Service. 

"(2)  Functions  of  office. — 

"(A)  In  general.— It  shall  be  the  function  of  the  Office 
of  Taxpayer  Advocate  to — 

"(V  assist  taxpayers  in  resolving  problems  with  the 
Internal  Revenue  Service, 

"(ii)  identify  areas  in  which  taxpayers  have  problems 
in  dealings  with  the  Internal  Revenue  Service, 

"(Hi)  to  the  extent  possible,  propose  changes  in  the 
administrative  practices  of  the  Internal  Revenue  Serv- 
ice to  mitigate  problems  identified  under  clause  (ii), 
and 

"(iv)  identify  potential  legislative  changes  which  may 
be  appropriate  to  mitigate  such  problems. 
"(B)  Annual  reports. — 

"(i)  Objectives. — Not  later  than  October  31  of  each 
calendar  year  after  1991,  the  Taxpayer  Advocate  shall 
report  to  the  Committee  on  Ways  and  Means  of  the 
House  of  Representatives  and  the  Committee  on  Fi- 
nance of  the  Senate  on  the  objectives  of  the  Taxpayer 
Advocate  for  the  following  calendar  year.  Any  such 
report  shall  contain  full  and  substantive  analysis,  in 
addition  to  statistical  information. 

"(ii)  Activities. — Not  later  than  December  31  of 
each  calendar  year  after  1991,  the  Taxpayer  Advocate 
shall  report  to  the  Committee  on  Ways  and  Means  of 
the  House  of  Representatives  and  the  Committee  on  Fi- 
nance of  the  Senate  on  the  activities  of  the  Taxpayer 
Advocate  during  the  fiscal  year  ending  during  such 
calendar  year.  Any  such  report  shall  contain  full  and 
substantive  analysis,  in  addition  to  statistical  informa- 
tion, and  shall — 

"(I)  identify  the  initiatives  the  Taxpayer  Advo- 
cate has  taken  on  improving  taxpayer  services  and 
Internal  Revenue  Service  responsiveness, 

"(II)  contain  recommendations  received  from  in- 
dividuals with  the  authority  to  issue  taxpayer  as- 
sistance orders  under  section  7811, 

"(III)  contain  a  summary  of  at  least  20  of  the 
most  serious  problems  encountered  by  taxpayers, 
including  a  description  of  the  nature  of  such  prob- 
lems, 

"(IV)  contain  an  inventory  of  the  items  described 
in  subclauses  (I),  (II),  and  (III)  for  which  action 
has  been  taken  and  the  result  of  such  action, 

"(V)  contain  an  inventory  of  the  items  described 
in  subclauses  (I),  (II),  and  (III)  for  which  action  re- 
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mains  to  be  completed  and  the  period  during 
which  each  item  has  remained  on  such  inventory, 

"(VI)  contain  an  inventory  of  the  items  described 
in  subclauses  (II)  and  (III)  for  which  no  action  has 
been  taken,  the  period  during  which  each  item  has 
remained  on  such  inventory,  the  reasons  for  the  in- 
action, and  identify  any  Internal  Revenue  Service 
official  who  is  responsible  for  such  inaction, 

"(VII)  identify  any  Taxpayer  Assistance  Order 
which  was  not  honored  by  the  Internal  Revenue 
Service  in  a  timely  manner,  as  specified  under  sec- 
tion 7811(b), 

"(VIII)  contain  recommendations  for  such  ad- 
ministrative and  legislative  action  as  may  be  ap- 
propriate to  resolve  problems  encountered  by  tax- 
payers, and 

"(IX)  include  such  other  information  as  the  Tax- 
payer Advocate  may  deem  advisable. 
"(3)  Responsibilities  of  Commissioner  of  Internal  Reve- 
nue Service. — The  Commissioner  of  Internal  Revenue  shall  es- 
tablish procedures  requiring  a  formal  response  to  all  recommen- 
dations submitted  to  the  Commissioner  by  the  Taxpayer  Advo- 
cate. " 

(b)  Conforming  Amendments. — 

(1)  Section  7811  (relating  to  taxpayer  assistance  orders)  is 
amended — 

(A)  by  striking  "the  Office  of  Ombudsman"  in  subsection 
(a)  and  inserting  "the  Office  of  the  Taxpayer  Advocate", 
and 

(B)  by  striking  "Ombudsman"  each  place  it  appears  (in- 
cluding in  the  headings  of  subsections  (e)  and  (f))  and  in- 
serting "Taxpayer  Advocate". 

(2)  The  heading  for  section  7802  is  amended  to  read  as  fol- 
lows: 

"SEC.  7802.  COMMISSIONER  OF  INTERNAL  REVENUE;  ASSISTANT  COMMIS- 
SIONERS; TAXPA  YER  ADVOCATE. " 

(3)  The  table  of  sections  for  subchapter  A  of  chapter  80  of  sub- 
title F  is  amended  by  striking  the  item  relating  to  section  7802 
and  inserting  the  following  new  item: 

"Sec.  7802.  Commissioner  of  Internal  Revenue;  Assistant  Commis- 
sioners; Taxpayer  Advocate. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  5002.  EXPANSION  OF  AUTHORITY  TO  ISSUE  TAXPAYER  ASSISTANCE 
ORDERS. 

(a)  Terms  of  Orders. — Subsection  (b)  of  section  7811  (relating  to 
terms  of  taxpayer  assistance  orders)  is  amended — 

(1)  by  inserting  "within  a  specified  time  period"  after  "the 
Secretary",  and 

(2)  by  striking  "cease  any  action"  and  inserting  "cease  any 
action,  take  any  action". 
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(b)  Limitation  on  Authority  To  Modify  or  Rescind. — Section 
7811(c)  (relating  to  authority  to  modify  or  rescind)  is  amended  to 
read  as  follows: 

"(c)  Authority  to  Modify  or  Rescind.— Any  Taxpayer  Assist- 
ance Order  issued  by  the  Taxpayer  Advocate  under  this  section  may 
be  modified  or  rescinded  only  by  the  Taxpayer  Advocate,  the  Com- 
missioner, or  any  superior  of  either. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

Subtitle  B — Modifications  to  Installment 
Agreement  Provisions 

SEC.  5101.  NOTIFICATION  OF  REASONS  FOR  TERMINATION  OR  DENIAL  OF 
INSTALLMENT  A  GREEMENTS. 

(a)  Terminations.— Subsection  (b)  of  section  6159  (relating  to 
extent  to  which  agreements  remain  in  effect)  is  amended  by  adding 
at  the  end  thereof  the  following  new  paragraph: 

"(5)  Notice  requirements. — The  Secretary  may  not  take  any 
action  under  paragraph  (2),  (3),  or  (4)  unless — 

"(A)  a  notice  of  such  action  is  provided  to  the  taxpayer 
not  later  than  the  day  30  days  before  the  date  of  such 
action,  and 

"(B)  such  notice  includes  an  explanation  why  the  Secre- 
tary intends  to  take  such  action. 
The  preceding  sentence  shall  not  apply  in  any  case  in  which  the 
Secretary  believes  that  collection  of  any  tax  to  which  an  agree- 
ment under  this  section  relates  is  in  jeopardy. " 

(b)  Denials. — Section  6159  (relating  to  agreements  for  payment  of 
tax  liability  in  installments)  is  amended  by  adding  at  the  end  there- 
of the  following  new  subsection: 

"(c)  Notice  Requirements  for  Denials. — The  Secretary  may  not 
deny  any  request  for  an  installment  agreement  under  this  section 
unless — 

"(1)  a  notice  of  the  proposed  denial  is  provided  to  the  taxpay- 
er not  later  than  the  day  30  days  before  the  date  of  such  denial, 
and 

"(2)  such  notice  includes  an  explanation  why  the  Secretary  in- 
tends to  deny  such  request. 
The  preceding  sentence  shall  not  apply  in  any  case  in  which  the  Sec- 
retary believes  that  collection  of  any  tax  to  which  a  request  for  an 
agreement  under  this  section  relates  is  in  jeopardy. " 

(c)  Conforming  Amendment. — Paragraph  (3)  of  section  6159(b)  is 
amended  to  read  as  follows: 

"(3)  Subsequent  change  in  financial  conditions.— If  the 
Secretary  makes  a  determination  that  the  financial  condition  of 
a  taxpayer  with  whom  the  Secretary  has  entered  into  an  agree- 
ment under  subsection  (a)  has  significantly  changed,  the  Secre- 
tary may  alter,  modify,  or  terminate  such  agreement. " 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  take  effect  on  the  date  6  months  after  the  date  of  the  enact- 
ment of  this  Act. 
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SEC.  5102.  ADMINISTRATIVE  REVIEW  OF  DENIAL  OF  REQUEST  FOR,  OR  TER- 
MINATION OF,  INSTALLMENT  AGREEMENT. 

(a)  General  Rule. — Section  6159  (relating  to  agreements  for  pay- 
ment of  tax  liability  in  installments),  as  amended  by  section  5101,  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 

"(d)  Administrative  Review. — The  Secretary  shall  establish  pro- 
cedures for  an  independent  administrative  review  of  denials  of  re- 
quests for,  or  terminations  of,  installment  agreements  under  this 
section. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  5103.  RUNNING  OF  FAILURE  TO  PAY  PENALTY  SUSPENDED  DURING 
PERIOD  INSTALLMENT  A  GREEMENT  IN  EFFECT. 

(a)  General  Rule. — Section  6651  (relating  to  penalty  for  failure 
to  file  tax  return  or  to  pay  tax)  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 

"(g)  Treatment  of  Installment  Agreements  Under  Section 
6159. — If  an  agreement  is  entered  into  under  section  6159  for  the 
payment  of  any  tax  in  installments,  the  period  during  which  such 
agreement  is  in  effect  shall  be  disregarded  in  determining  the 
amount  of  any  addition  under  paragraph  (2)  or  (3)  of  subsection  (a) 
with  respect  to  such  tax.  " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  installment  agreements  entered  into  after  the  date  of 
the  enactment  of  this  Act. 

Subtitle  C — Interest 

SEC.  5201.  EXPANSION  OF  AUTHORITY  TO  ABATE  INTEREST. 

(a)  General  Rule.— Paragraph  (1)  of  section  6404(e)  (relating  to 
abatement  of  interest  in  certain  cases)  is  amended  by  striking  "min- 
isterial act"  each  place  it  appears  and  inserting  "ministerial  or 
managerial  act". 

(b)  Clerical  Amendment. — The  subsection  heading  for  subsection 
(e)  of  section  6404  is  amended  by  striking  "Assessments"  and  insert- 
ing "Abatement". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  interest  accruing  with  respect  to  deficiencies  or  payments 
for  taxable  years  beginning  after  the  date  of  the  enactment  of  this 
Act. 

SEC.  5202.  EXTENSION  OF  INTEREST-FREE  PERIOD  FOR  PAYMENT  OF  TAX 
AFTER  NOTICE  AND  DEMAND. 

(a)  General  Rule. — Paragraph  (3)  of  section  6601(e)  (relating  to 
payments  made  within  10  days  after  notice  and  demand)  is  amend- 
ed to  read  as  follows: 

"(3)  Payments  made  within  specified  period  after  notice 
and  demand. — If  notice  and  demand  is  made  for  payment  of 
any  amount  and  if  such  amount  is  paid  within  21  days  (10  days 
if  the  amount  for  which  such  notice  and  demand  is  made 
equals  or  exceeds  $100,000)  after  the  date  of  such  notice  and 
demand,  interest  under  this  section  on  the  amount  so  paid  shall 
not  be  imposed  for  the  period  after  the  date  of  such  notice  and 
demand. 1 
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(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  in  the  case  of  any  notice  and  demand  given  after  the 
date  6  months  after  the  date  of  the  enactment  of  this  Act. 

Subtitle  D — Joint  Returns 

SEC.  5301.  DISCLOSURE  OF  COLLECTION  ACTIVITIES. 

(a)  General  Rule. — Subsection  (e)  of  section  6103  (relating  to  dis- 
closure to  persons  having  material  interest)  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph: 

"(8)  Disclosure  of  collection  activities  with  respect  to 
joint  return. — If  any  deficiency  of  tax  with  respect  to  a  joint 
return  is  assessed  and  the  individuals  filing  such  return  are  no 
longer  married  or  no  longer  reside  in  the  same  household,  upon 
request  in  writing  of  either  of  such  individuals,  the  Secretary 
may  disclose  in  writing  to  the  individual  making  the  request 
whether  the  Secretary  has  attempted  to  collect  such  deficiency 
from  such  other  individual,  the  general  nature  of  such  collec- 
tion activities,  and  the  amount  collected. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  5302.  JOINT  RETURN  MA  Y  BE  MADE  AFTER  SEPARA  TE  RETURNS  WITH- 
OUT FULL  PA  YMENT  OF  TAX. 

(a)  General  Rule. — Paragraph  (2)  of  section  6013(b)  (relating  to 
limitations  on  filing  of  joint  return  after  filing  separate  returns)  is 
amended  by  striking  subparagraph  (A)  and  redesignating  the  follow- 
ing subparagraphs  accordingly. 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  the  date  of  the  enact- 
ment of  this  Act. 

Subtitle  E — Collection  Activities 

SEC.  5401.  MODIFICATIONS  TO  LIEN  AND  LEVY  PROVISIONS. 

(a)  Withdrawal  of  Certain  Notices. — Section  6323  (relating  to 
validity  and  priority  against  certain  persons)  is  amended  by  adding 
at  the  end  thereof  the  following  new  subsection: 

"(j)  Withdrawal  of  Notice  in  Certain  Circumstances. — 

"(V  In  general. — The  Secretary  may  withdraw  a  notice  of  a 
lien  filed  under  this  section  and  this  chapter  shall  be  applied 
as  if  the  withdrawn  notice  had  not  been  filed,  if  the  Secretary 
determines  that — 

(A)  the  filing  of  such  notice  was  premature  or  otherwise 
not  in  accordance  with  administrative  procedures  of  the 
Secretary, 

"(B)  the  taxpayer  has  entered  into  an  agreement  under 
section  6159  to  satisfy  the  tax  liability  for  which  the  lien 
was  imposed  by  means  of  installment  payments,  unless 
such  agreement  provides  otherwise, 

"(C)  the  withdrawal  of  such  notice  will  facilitate  the  col- 
lection of  the  tax  liability,  or 
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"(D)  with  the  consent  of  the  taxpayer  or  the  Taxpayer  Ad- 
vocate, the  withdrawal  of  such  notice  would  he  in  the  best 
interests  of  the  taxpayer  and  the  United  States. 
Any  such  withdrawal  shall  he  made  by  filing  notice  thereof  at 
the  same  office  as  the  withdrawn  notice. 

"(2)  Notice  to  credit  agencies,  etc. — Upon  written  request 
by  the  taxpayer  with  respect  to  whom  a  notice  of  a  lien  was 
withdrawn  under  paragraph  (1),  the  Secretary  shall  promptly 
make  reasonable  efforts  to  notify  credit  reporting  agencies,  and 
financial  institutions  specified  in  such  request,  of  the  with- 
drawal of  such  notice.  Any  such  request  shall  be  in  such  form 
as  the  Secretary  may  prescribe. " 

(b)  Return  of  Levied  Property  in  Certain  Cases.— Section  ' 
6343  (relating  to  authority  to  release  levy  and  return  property)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 

"(d)  Return  of  Property  in  Certain  Cases.— If— 
"(1)  any  property  has  been  levied  upon,  and 
(2)  the  Secretary  determines  that — 

"(A)  the  levy  on  such  property  was  premature  or  other- 
wise not  in  accordance  with  administrative  procedures  of 
the  Secretary, 

"(B)  the  taxpayer  has  entered  into  an  agreement  under 
section  6159  to  satisfy  the  tax  liability  for  which  the  levy 
was  imposed  by  means  of  installment  payments,  unless 
such  agreement  provides  otherwise, 

"(C)  the  return  of  such  property  will  facilitate  the  collec- 
tion of  the  tax  liability,  or 

"(D)  with  the  consent  of  the  taxpayer  or  the  Taxpayer  Ad- 
vocate, the  return  of  such  property  would  be  in  the  best  in- 
terests of  the  taxpayer  and  the  United  States, 
the  provisions  of  subsection  (b)  shall  apply  in  the  same  manner  as  if 
such  property  had  been  wrongly  levied  upon,  except  that  no  interest 
shall  be  allowed  under  subsection  (c).  " 

(c)  Modifications  in  Certain  Levy  Exemption  Amounts. — 

(1)  Fuel,  etc.— Paragraph  (2)  of  section  6334(a)  (relating  to 
fuel,  provisions,  furniture,  and  personal  effects  exempt  from 
levy)  is  amended — 

(A)  by  striking  "If  the  taxpayer  is  the  head  of  a  family, 
so"  and  inserting  "So"  and 

(B)  by  striking  "$1,650  ($1,500  in  the  case  of  levies  issued 
during  1989)"  and  inserting  "$1,700". 

(2)  Books,  etc.— Paragraph  (3)  of  section  6334(a)  (relating  to 
books  and  tools  of  a  trade,  business,  or  profession  exempt  from 
levy)  is  amended  by  striking  "$1,100  ($1,050  in  the  case  of  levies 
issued  during  1989)"  and  inserting  "$1,200". 

(3)  Indexed  for  inflation.— Section  6334  (relating  to  proper- 
ty exempt  from  levy)  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsection: 

"(f)  Inflation  Adjustments. — 

"(1)  In  general. — In  the  case  of  any  calendar  year  beginning 
after  1993,  each  dollar  amount  referred  to  in  paragraphs  (2) 
and  (3)  of  subsection  (a)  shall  be  increased  by  an  amount  equal 
to— 

"(A)  such  dollar  amount,  multiplied  by 
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"(B)  the  cost-of-living  adjustment  determined  under  sec- 
tion 1(f)(3)  for  such  calendar  year,  by  substituting  'calendar 
year  1992'  for  'calendar  year  199V  in  subparagraph  (B) 
thereof 

"(2)  Rounding. — If  any  dollar  amount  after  being  increased 
under  paragraph  (1)  is  not  a  multiple  of  $10,  such  dollar 
amount  shall  be  rounded  to  the  nearest  multiple  of  $10  (or,  if 
such  dollar  amount  is  a  multiple  of  $5,  such  dollar  amount 
shall  be  increased  to  the  next  higher  multiple  of  $10). " 
(d)  Effective  Dates. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  take  effect  on  the  date 
of  the  enactment  of  this  Act. 

(2)  Exempt  amounts. — The  amendments  made  by  subsection 
(c)  shall  take  effect  with  respect  to  levies  issued  after  December 
81,  1992. 

SEC.  5402.  OFFERS-IN-  COMPROMISE. 

(a)  General  Rule. — Subsection  (a)  of  section  7122  (relating  to 
compromises)  is  amended  by  adding  at  the  end  thereof  the  following 
new  sentence:  "The  Secretary  may  make  such  a  compromise  in  any 
case  where  the  Secretary  determines  that  such  compromise  would  be 
in  the  best  interests  of  the  United  States. 

(b)  Review  Requirements. — Subsection  (b)  of  section  7122  (relat- 
ing to  records)  is  amended  by  striking  "$500. "  and  inserting 
"$50,000.  However,  such  compromise  shall  be  subject  to  continuing 
quality  review  by  the  Secretary.  ". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  5403.  NOTIFICATION  OF  EXAMINATION. 

(a)  In  General. — Section  7605  (relating  to  restrictions  on  exami- 
nation of  taxpayer)  is  amended  by  redesignating  subsection  (c)  as 
subsection  (d)  and  by  inserting  after  subsection  (b)  the  following  new 
subsection: 

"(c)  Notification  Requirement.— No  examination  described  in 
subsection  (a)  shall  be  made  unless  the  Secretary  notifies  the  taxpay- 
er in  writing  by  mail  to  an  address  determined  under  section  6212(b) 
that  the  taxpayer  is  under  examination  and  provides  the  taxpayer 
with  an  explanation  of  the  process  as  described  in  section  7521(b)(1). 
The  preceding  sentence  shall  not  apply  in  the  case  of  any  examina- 
tion if  the  Secretary  determines  that — 

"(1)  such  examination  is  in  connection  with  a  criminal  inves- 
tigation or  is  with  respect  to  a  tax  the  collection  of  which  is  in 
jeopardy,  or 

"(2)  the  application  of  the  preceding  sentence  would  be  incon- 
sistent with  national  security  needs  or  would  interfere  with  the 
effective  conduct  of  a  confidential  law  enforcement  or  foreign 
counterintelligence  activity. " 

(b)  Conforming  Amendment —Paragraph  (1)  of  section  7521(b) 
(relating  to  safeguards)  is  amended  by  striking  "or  at". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 
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SEC.  5404.  INCREASE  IN  LIMIT  ON  RECOVERY  OF  CIVIL  DAMAGES  FOR  UN- 
AUTHORIZED COLLECTION  ACTIONS. 

(a)  General  Rule. — Subsection  (b)  of  section  7433  (relating  to 
damages)  is  amended  by  striking  "$100,000"  and  inserting 
"$1,000,000". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  actions  by  officers  or  employees  of  the  Internal  Reve- 
nue Service  after  the  date  of  the  enactment  of  this  Act. 

SEC.  5405.  SAFEGUARDS  RELATING  TO  DESIGNATED  SUMMONS. 

(a)  Standard  of  Review.— Subparagraph  (A)  of  section  6503(k)(2) 
(defining  designated  summons)  is  amended  by  redesignating  clauses 
(i)  and  (ii)  as  clauses  (ii)  and  (Hi),  respectively,  and  by  inserting 
before  clause  (ii)  (as  so  redesignated)  the  following  new  clause: 

u(i)  the  issuance  of  such  summons  is  preceded  by  a 
review  of  such  issuance  by  the  regional  counsel  of  the 
Office  of  Chief  Counsel  for  the  region  in  which  the  ex- 
amination of  the  corporation  is  being  conducted, ". 

(b)  Notice  Requirements  for  Issuance. — Section  6503(k)  is 
amended  by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(4)  Notice  requirements. — With  respect  to  any  summons 
referred  to  in  paragraph  (1)(A)  issued  to  any  person  other  than 
the  corporation,  the  Secretary  shall  promptly  notify  the  corpora- 
tion, in  writing,  that  such  summons  has  been  issued  with  re- 
spect to  such  corporation 's  return  of  tax.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  summons  issued  after  the  date  of  the  enactment  of  this  Act. 

Subtitle  F— Information  Returns 

SEC.  5501.  PHONE  NUMBER  OF  PERSON  PROVIDING  PAYEE  STATEMENTS 
REQUIRED  TO  BE  SHOWN  ON  SUCH  STATEMENT. 

(a)  General  Rule. — The  following  provisions  are  each  amended 
by  striking  "name  and  address"  and  inserting  uname,  address,  and 
phone  number  of  the  information  contact": 

(1)  Section  6041(d)(1). 

(2)  Section  6041A(e)(l). 

(3)  Section  6042(c)(1). 

(4)  Section  6044(e)(1). 

(5)  Section  6045(b)(1). 

(6)  Section  6049(c)(1)(A). 

(7)  Section  6050B(b)(l). 

(8)  Section  6050H(d)(l). 

(9)  Section  60501(e)(1). 

(10)  Section  6050J(e). 

(11)  Section  6050K(b)(l). 

(12)  Section  6050N(b)(l). 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  statements  required  to  be  furnished  after  December 
81,  1992  (determined  without  regard  to  any  extension). 

SEC.  5502.  CIVIL  DAMAGES  FOR  FRAUDULENT  FILING  OF  INFORMATION  RE- 
TURNS. 

(a)  General  Rule.— Subchapter  B  of  chapter  76  (relating  to  pro- 
ceedings by  taxpayers  and  third  parties)  is  amended  by  redesignat- 
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ing  section  7434  #s  section  7435  and  by  inserting  after  section  7433 
the  following  new  section: 

"SEC.  7434.  CIVIL  DAMAGES  FOR  FRAUDULENT  FILING  OF  INFORMATION 
RETURNS. 

"(a)  In  General. — If  any  person  willfully  files  a  false  or  fraudu- 
lent information  return  with  respect  to  payments  purported  to  be 
made  to  any  other  person,  such  other  person  may  bring  a  civil 
action  for  damages  against  the  person  so  filing  such  return. 

"(b)  Damages. — In  any  action  brought  under  subsection  (a),  upon 
a  finding  of  liability  on  the  part  of  the  defendant,  the  defendant 
shall  be  liable  to  the  plaintiff  in  an  amount  equal  to  the  greater  of 
$5,000  or  the  sum  of— 

"(1)  any  actual  damages  sustained  by  the  plaintiff  as  a  proxi- 
mate result  of  the  filing  of  the  false  or  fraudulent  information 
return  (including  any  costs  attributable  to  resolving  deficiencies 
asserted  as  a  result  of  such  filing),  and 
"(2)  the  costs  of  the  action. 
"(c)  Period  for  Bringing  Action. — Notwithstanding  any  other 
provision  of  law,  an  action  to  enforce  the  liability  created  under  this 
section  may  be  brought  without  regard  to  the  amount  in  controversy 
and  may  be  brought  only  within  6  years  after  the  filing  of  the  false 
or  fraudulent  information  return. 

"(d)  Information  Return. — For  purposes  of  this  section,  the  term 
'information  return'  means  any  statement  described  in  section 
6724(d)(1)(A). " 

(b)  Clerical  Amendment. — The  table  of  sections  for  subchapter  B 
of  chapter  76  is  amended  by  striking  the  item  relating  to  section 
7434  and  inserting  the  following: 

"Sec.  Civil  damages  for  fraudulent  filing  of  information  re- 

turns. 

"Sec.  7435.  Cross  references. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  false  or  fraudulent  information  returns  filed  after  the  date 
of  the  enactment  of  this  Act. 

SEC.  5503.  REQUIREMENT  TO  VERIFY  ACCURACY  OF  INFORMATION  RE- 
TURNS. 

(a)  General  Rule. — Section  6201  (relating  to  assessment  author- 
ity) is  amended  by  redesignating  subsection  (d)  as  subsection  (e)  and 
by  inserting  after  subsection  (c)  the  following  new  subsection: 

"(d)  Required  Reasonable  Verification  of  Information  Re- 
turns.— In  any  court  proceeding,  if  a  taxpayer  asserts  a  reasonable 
dispute  with  respect  to  any  item  of  income  reported  on  an  informa- 
tion return  filed  with  the  Secretary  under  chapter  61  by  a  third 
party  and  the  taxpayer  has  fully  cooperated  with  the  Secretary,  the 
Secretary,  in  presenting  evidence  of  the  deficiency  based  on  such  in- 
formation return,  shall  present  reasonable  evidence  of  such  deficien- 
cy in  addition  to  such  information  return. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 
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Subtitle  G — Modifications  to  Penalty  for  Failure 
To  Collect  and  Pay  Over  Tax 

SEC.  5601.  PRELIMINARY  NOTICE  REQUIREMENT. 

(a)  In  General. — Section  6672  (relating  to  failure  to  collect  and 
pay  over  tax,  or  attempt  to  evade  or  defeat  tax)  is  amended  by  redes- 
ignating subsection  (b)  as  subsection  (c)  and  by  inserting  after  sub- 
section (a)  the  following  new  subsection: 

"(b)  Preliminary  Notice  Requirement  .— 

"(1)  In  general. — No  penalty  shall  be  imposed  under  subsec- 
tion (a)  unless  the  Secretary  notifies  the  taxpayer  in  writing  by 
mail  to  an  address  as  determined  under  section  6212(b)  that  the 
taxpayer  shall  be  subject  to  an  assessment  of  such  penalty. 

"(2)  Timing  of  notice. — The  mailing  of  the  notice  described 
in  paragraph  (1)  shall  precede  any  notice  and  demand  of  any 
penalty  under  subsection  (a)  by  at  least  60  days. 

"(3)  Statute  of  limitations. — If  a  notice  described  in  para- 
graph (1)  with  respect  to  any  penalty  is  mailed  before  the  expi- 
ration of  the  period  provided  by  section  6501  for  the  assessment 
of  such  penalty  (determined  without  regard  to  this  paragraph), 
the  period  provided  by  such  section  for  the  assessment  of  such 
penalty  shall  not  expire  before  the  date  60  days  after  the  date 
on  which  such  notice  was  mailed. 

"(4)  Exception  for  jeopardy. — This  subsection  shall  not 
apply  if  the  Secretary  finds  that  the  collection  of  the  penalty  is 
in  jeopardy. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  in  the  case  of  failures  after  the  date  of  the  enactment  of 
this  Act. 

SEC  5602.  NO  PENALTY  IF  PROMPT  NOTIFICATION  OF  THE  SECRETARY. 

(a)  In  General. — Section  6672  (relating  to  failure  to  collect  and 
pay  over  tax,  or  attempt  to  evade  or  defeat  tax)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"(d)  Penalty  Not  Applicable  Where  Prompt  Notification  of 
Failure.— 

"(1)  In  general. — A  person  shall  not  be  liable  for  any  penal- 
ty under  subsection  (a)  by  reason  of  any  failure  referred  to  in 
subsection  (a)  if— 

"(A)  such  person  is  not  a  significant  owner,  or  highly 
compensated  employee,  of  the  trade  or  business  with  respect 
to  which  such  failure  occurred, 

"(B)  such  person  notifies  the  Secretary  (in  such  manner 
as  he  may  prescribe)  that  such  failure  has  occurred  within 
10  days  after  the  date  of  such  failure,  and 

"(C)  such  notification  was  before  any  notice  by  the  Secre- 
tary to  any  person  with  respect  to  such  failure. 
"(2)  Definitions. — For  purposes  of  paragraph  (1) — 

"(A)  Significant  owner. — The  term  significant  owner' 
means — 

"(i)  any  person  holding  an  interest  as  a  proprietor  in 
a  trade  or  business  carried  on  as  a  proprietorship,  and 
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"(ii)  in  the  case  of  a  trade  or  business  conducted  by  a 
corporation  or  partnership,  any  person  who  is  a  5-per- 
cent owner  (as  defined  in  section  416(i)(l))  in  such  cor- 
poration or  partnership,  as  the  case  may  be. 
"(B)  Highly  compensated  employee. — The  term  'highly 
compensated  employee7  means  any  employee  who  receives 
compensation  from  the  employer  at  an  annual  rate  in 
excess  of  $75,000 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  in  the  case  of  failures  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  5603.  DISCLOSURE  OF  CERTAIN  INFORMATION  WHERE  MORE  THAN  I 
PERSON  SUBJECT  TO  PENALTY. 

(a)  In  General. — Subsection  (e)  of  section  6103  (relating  to  disclo- 
sure to  persons  having  material  interest),  as  amended  by  section 
5301,  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

(9)  Disclosure  of  certain  information  where  more  than 
i  person  subject  to  penalty  under  section  6672. — If  the  Sec- 
retary determines  that  a  person  is  liable  for  a  penalty  under  sec- 
tion 6672(a)  with  respect  to  any  failure,  upon  request  in  writing 
of  such  person,  the  Secretary  shall  disclose  in  writing  to  such 
person — 

"(A)  the  name  of  any  other  person  whom  the  Secretary 
has  determined  to  be  liable  for  such  penalty  with  respect  to 
such  failure,  and 

"(B)  whether  the  Secretary  has  attempted  to  collect  such 
penalty  from  such  other  person,  the  general  nature  of  such 
collection  activities,  and  the  amount  collected. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC  5604.  PENALTIES  UNDER  SECTION  6672. 

(a)  Public  Information  Requirements. — The  Secretary  of  the 
Treasury  or  the  Secretary  s  delegate  (hereafter  in  this  section  re- 
ferred to  as  the  "Secretary")  shall  take  such  actions  as  may  be  ap- 
propriate to  ensure  that  employees  are  aware  of  their  responsibilities 
under  the  Federal  tax  depository  system,  the  circumstances  under 
which  employees  may  be  liable  for  the  penalty  imposed  by  section 
6672  of  the  Internal  Revenue  Code  of  1986,  and  the  responsibility  to 
promptly  report  to  the  Internal  Revenue  Service  any  failure  referred 
to  in  subsection  (a)  of  such  section  6672.  Such  actions  shall  in- 
clude— 

(1)  printing  of  a  warning  on  deposit  coupon  booklets  and  the 
appropriate  tax  returns  that  certain  employees  may  be  liable  for 
the  penalty  imposed  by  such  section  6672,  and 

(2)  the  development  of  a  special  information  packet. 

(b)  Board  Members  of  Tax-Exempt  Organizations.— 

(1)  Voluntary  board  members. — The  penalty  under  section 
6672  of  the  Internal  Revenue  Code  of  1986  shall  not  be  imposed 
on  unpaid,  volunteer  members  of  any  board  of  trustees  or  direc- 
tors of  an  organization  referred  to  in  section  501  of  such  Code  to 
the  extent  such  members  are  solely  serving  in  an  honorary  ca- 


263 


pacity  and  do  not  participate  in  the  day-to-day  or  financial  op- 
erations of  the  organization. 

(2)  Development  of  explanatory  materials. — The  Secre- 
tary shall  develop  materials  explaining  the  circumstances  under 
which  board  members  of  tax-exempt  organizations  (including 
voluntary  and  honorary  members)  may  be  subject  to  penalty 
under  section  6672  of  such  Code.  Such  materials  shall  be  made 
available  to  tax-exempt  organizations. 

(3)  IRS  instructions.— The  Secretary  shall  clarify  the  in- 
structions to  Internal  Revenue  Service  employees  on  the  applica- 
tion of  the  penalty  under  section  6672  of  such  Code  with  regard 
to  voluntary  members  of  boards  of  trustees  or  directors  of  tax- 
exempt  organizations. 

(c)  Prompt  Notification. — To  the  maximum  extent  practicable, 
the  Secretary  shall  notify  all  persons  who  have  failed  to  make 
timely  and  complete  deposit  of  any  taxes  of  such  failure  within  30 
days  after  the  date  on  which  the  Secretary  is  first  aware  of  such 
failure. 

Subtitle  H — Awarding  of  Costs  and  Certain  Fees 

SEC.  5701.  MOTION  FOR  DISCLOSURE  OF  INFORMATION. 

Paragraph  (4)  of  section  7430(c)  (defining  prevailing  party)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

"(C)  Motion  for  disclosure  of  information— Once  a 
taxpayer  substantially  prevails  as  described  in  subpara- 
graph (A)(ii),  the  taxpayer  may  file  a  motion  for  an  order 
requiring  the  disclosure  (within  a  specified  period)  of  all  in- 
formation and  copies  of  relevant  records  in  the  possession 
of  the  Internal  Revenue  Service  with  respect  to  such  taxpay- 
ers case  and  the  substantial  justification  for  the  position 
taken  by  the  Internal  Revenue  Service.  " 

SEC.  5702.  INCREASED  LIMIT  ON  ATTORNEY  FEES. 
Paragraph  (1)  of  section  7430(c)  (defining  reasonable  litigation 

costs)  is  amended — 

(1)  by  striking  "$75"  in  clause  (Hi)  of  subparagraph  (B)  and 
inserting  "$110" 

(2)  by  striking  "an  increase  in  the  cost  of  living  or"  in  clause 
(Hi)  of  subparagraph  (B),  and 

(3)  by  adding  after  clause  (Hi)  the  following: 

"In  the  case  of  any  calendar  year  beginning  after  1992,  the 
dollar  amount  referred  to  in  clause  (Hi)  shall  be  increased  by  an 
amount  equal  to  such  dollar  amount  multiplied  by  the  cost-of- 
living  adjustment  determined  under  section  1(f)(3)  for  such  cal- 
endar year.  If  any  dollar  amount  after  being  increased  under 
the  preceding  sentence  is  not  a  multiple  of  $10,  such  dollar 
amount  shall  be  rounded  to  the  nearest  multiple  of  $10  (or,  if 
such  dollar  amount  is  a  multiple  of  $5,  such  dollar  amount 
shall  be  increased  to  the  next  higher  multiple  of  $10).  " 
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SEC.  5703.  FAILURE  TO  AGREE  Tp  EXTENSION  NOT  TAKEN  INTO  ACCOUNT. 

Paragraph  (1)  of  section  7430(b)  (relating  to  requirement  that  ad- 
ministrative remedies  be  exhausted)  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence:  "Any  failure  to  agree  to  an 
extension  of  the  time  for  the  assessment  of  any  tax  shall  not  be 
taken  into  account  for  purposes  of  determining  whether  the  prevail- 
ing party  meets  the  requirements  of  the  preceding  sentence.  " 

SEC.  5704.  INTERNAL  REVENUE  SERVICE  EMPLOYEES  PERSONALLY  LIABLE 
IN  CERTAIN  CASES. 

Section  7430  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  subsection: 

"(g)  Personal  Liability  of  Internal  Revenue  Service  Em- 
ployees in  Certain  Cases. — In  any  proceeding  in  which  the  pre- 
vailing party  is  awarded  a  judgment  for  reasonable  litigation  costs 
under  this  section,  the  court  may  assess  a  portion  of  such  costs 
against  any  Internal  Revenue  Service  employee  (and  such  employee 
shall  not  be  reimbursed  by  the  United  States  for  the  costs  so  as- 
sessed) if  the  court  determines  that  such  proceeding  resulted  from 
any  arbitrary,  capricious,  or  malicious  act  of  such  employee. " 

SEC.  5705.  EFFECTIVE  DATE. 

The  amendments  made  by  this  subtitle  shall  apply  in  the  case  of 
proceedings  commenced  after  the  date  of  the  enactment  of  this  Act. 

Subtitle  I— Other  Provisions 

SEC.  5801.  REQUIRED  CONTENT  OF  CERTAIN  NOTICES. 

(a)  General  Rule. — Subsection  (a)  of  section  7522  (relating  to 
content  of  tax  due,  deficiency,  and  other  notices)  is  amended  by 
striking  ushall  describe  the  basis  for,  and  identify"  and  inserting 
"shall  set  forth  the  adjustments  which  are  the  basis  for,  and  shall 
identify". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  notices  sent  after  the  date  6  months  after  the  date  of 
the  enactment  of  this  Act. 

SEC.  5802.  TREATMENT  OF  SUBSTITUTE  RETURNS  UNDER  SECTION  6651. 

(a)  General  Rule. — Section  6651  (relating  to  failure  to  file  tax 
return  or  to  pay  tax)  is  amended  by  adding  at  the  end  thereof  the 
following  new  subsection: 

"(h)  Treatment  of  Returns  Prepared  by  Secretary  Under 
Section  6020(b). — In  the  case  of  any  return  made  by  the  Secretary 
under  section  6020(b) — 

'XV  such  return  shall  be  disregarded  for  purposes  of  deter- 
mining the  amount  of  the  addition  under  paragraph  (1)  of  sub- 
section (a),  but 

"(2)  such  return  shall  be  treated  as  the  return  filed  by  the 
taxpayer  for  purposes  of  determining  the  amount  of  the  addi- 
tion under  paragraphs  (2)  and  (3)  of  subsection  (a).  " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  in  the  case  of  any  return  the  due  date  for  which  (deter- 
mined without  regard  to  extensions)  is  after  the  date  of  the  enact- 
ment of  this  Act. 


265 


SEC.  5803.  RELIEF  FROM  RETROACTIVE  APPLICATION  OF  TREASURY  DE- 
PARTMENT REGULATIONS. 

(a)  In  General. — Subsection  (b)  of  section  7805  (relating  to  rules 
and  regulations)  is  amended  to  read  as  follows: 

"(b)  Retroactivity  of  Regulations.— 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, any  temporary  or  proposed  regulation  issued  by  the  Sec- 
retary shall  apply  prospectively  from  the  date  of  publication  of 
such  regulation  in  the  Federal  Register. 

"(2)  Prevention  of  abuse. — The  Secretary  may  provide  that 
any  temporary  or  proposed  regulation  may  apply  retroactively  to 
prevent  abuse  of  the  statute  to  which  the  regulation  relates. 

"(3)  Correction  of  procedural  defects. — The  Secretary 
may  provide  that  any  temporary  or  proposed  regulation  may 
apply  retroactively  to  correct  a  procedural  defect  in  the  issuance 
of  any  prior  regulation. 

"(4)  Congressional  authorization. — The  prospective  only 
treatment  of  paragraph  (1)  may  be  superseded  by  a  legislative 
grant  from  Congress  authorizing  the  Secretary  to  prescribe  the 
effective  date  with  respect  to  a  statutory  provision. 

"(5)  Election  to  apply  retroactively. — The  Secretary  may 
provide  for  any  taxpayer  to  elect  to  apply  any  temporary  or  pro- 
posed regulation  retroactively  from  the  date  of  publication  of 
such  regulation  in  the  Federal  Register. 

"(6)  Application  to  final  regulations. — The  Secretary  may 
provide  that  any  final  regulation  relating  to  any  temporary  or 
proposed  regulation  take  effect  from  the  date  of  publication  of 
such  temporary  or  proposed  regulation  in  the  Federal  Register.  " 

(b)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendment  made  by  this  section  shall  apply  with  respect  to — 

(A)  any  temporary  or  proposed  regulation  published  on  or 
after  February  20,  1992,  and 

(B)  any  temporary  or  proposed  regulation  published 
before  February  20,  1992,  and  published  as  a  final  regula- 
tion after  such  date. 

(2)  Regulations  relating  to  exchange  rates. — The  amend- 
ment made  by  this  section  shall  not  apply  to  any  regulation 
issued  pursuant  to  paragraph  (1)(C)  or  (3)  of  section  986(a),  as 
added  by  section  4421. 

SEC.  5804.  REQUIRED  NOTICE  OF  CERTAIN  PA  YMENTS. 

If  any  payment  is  received  by  the  Secretary  of  the  Treasury  or  the 
Secretary's  delegate  (hereafter  in  the  section  referred  to  as  the  "Sec- 
retary") from  any  taxpayer  and  the  Secretary  cannot  associate  such 
payment  with  any  outstanding  tax  liability  of  such  taxpayer,  the 
Secretary  shall  make  reasonable  efforts  to  notify  the  taxpayer  of 
such  inability  within  60  days  after  the  receipt  of  such  payment. 

SEC.  5805.  UNAUTHORIZED  ENTICEMENT  OF  INFORMATION  DISCLOSURE. 

(a)  In  General.— Part  I  of  chapter  75  of  subtitle  F  (relating  to 
crimes,  other  offenses,  and  forfeitures)  is  amended  by  adding  at  the 
end  thereof  the  following  section: 
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"SEC.  7217.  UNAUTHORIZED  ENTICEMENT  OF  INFORMATION  DISCLOSURE. 

"Any  officer  or  employee  of  the  United  States  who  willfully  defers 
or  offers  to  defer,  or  forgives  or  offers  to  forgive,  the  determination 
or  collection  of  any  tax  due  from  an  attorney,  certified  public  ac- 
countant, or  enrolled  agent  representing  a  taxpayer,  in  exchange  for 
information  concerning  such  taxpayer,  shall  be  guilty  of  a  felony, 
and  upon  conviction  thereof,  shall  be  fined  not  more  than  $5,000,  or 
imprisoned  not  more  than  5  years,  or  both,  together  with  the  costs  of 
the  prosecution. " 

(b)  Clerical  Amendment. — The  table  of  sections  for  part  I  of 
chapter  75  of  subtitle  F  is  amended  by  adding  at  the  end  thereof  the 
following  new  item: 

"Sec.  7217.  Unauthorized  enticement  of  information  disclosure." 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  actions  after  the  date  of  the  enactment  of  this  Act. 

Subtitle  J— Form  Modifications;  Studies 

SEC.  5900.  DEFINITIONS. 
For  purposes  of  this  subtitle: 

(1)  Secretary. — The  term  "Secretary"  means  the  Secretary  of 
the  Treasury  or  his  delegate. 

(2)  1986  code.— The  term  "1986  Code"  means  the  Internal 
Revenue  Code  of  1986. 

(S)  Tax-writing  committees. — The  term  "tax-writing  Com- 
mittees" means  the  Committee  on  Ways  and  Means  of  the 
House  of  Representatives  and  the  Committee  on  Finance  of  the 
Senate. 

PART  I— FORM  MODIFICA  TIONS 

SEC.  5901.  EXPLANATION  OF  CERTAIN  PROVISIONS. 

(a)  General  Rule. — The  Secretary  shall  take  such  actions  as  may 
be  appropriate  to  ensure  that  taxpayers  are  aware  of  the  provisions 
of  the  1986  Code  permitting  payment  of  tax  in  installments,  exten- 
sions of  time  for  payment  of  tax,  and  compromises  of  tax  liability. 
Such  actions  shall  include  revising  the  instructions  for  filing 
income  tax  returns  so  that  such  instructions  include  an  explanation 

°f- 

(1)  the  procedures  for  requesting  the  benefits  of  such  provi- 
sions, and 

(2)  the  terms  and  conditions  under  which  the  benefits  of  such 
provisions  are  available. 

(b)  Collection  Notices. — In  any  notice  of  an  underpayment  of 
tax  or  proposed  underpayment  of  tax  sent  by  the  Secretary  to  any 
taxpayer,  the  Secretary  shall  include  a  notification  of  the  availabil- 
ity of  the  provisions  of  sections  6159,  6161,  and  7122  of  the  1986 
Code. 

SEC.  5902.  IMPROVED  PROCEDURES  FOR  NOTIFYING  SERVICE  OF  CHANGE 
OF  ADDRESS  OR  NAME. 
The  Secretary  shall  provide  improved  procedures  for  taxpayers  to 
notify  the  Secretary  of  changes  in  names  and  addresses.  Not  later 
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than  December  31,  1992,  the  Secretary  shall  institute  procedures  for 
timely  updating  all  Internal  Revenue  Service  records  with  change- 
of -address  information  provided  to  the  Secretary  by  taxpayers. 

SEC.  5903.  RIGHTS  AND  RESPONSIBILITIES  OF  DIVORCED  INDIVIDUALS. 

The  Secretary  shall  include  in  the  Internal  Revenue  Service  publi- 
cation entitled  "Your  Rights  As  A  Taxpayer"  a  section  on  the  rights 
and  responsibilities  of  divorced  individuals. 

PART  II—  STUDIES 

SEC.  5911.  PILOT  PROGRAM  FOR  APPEAL  OF  ENFORCEMENT  ACTIONS. 

(a)  General  Rule. — The  Secretary  shall  establish  a  1-year  pilot 
program  for  appeals  of  enforcement  actions  (including  lien,  levy, 
and  seizure  actions)  to  the  Appeals  Division  of  the  Internal  Revenue 
Service — 

(1)  where  the  deficiency  was  assessed  without  actual  knowl- 
edge of  the  taxpayer, 

(2)  where  the  deficiency  was  assessed  without  an  opportunity 
for  administrative  appeal,  and 

(3)  in  other  appropriate  circumstances. 

(b)  Report.— Not  later  than  December  31,  1992,  the  Secretary 
shall  submit  to  the  tax-writing  Committees  a  report  on  the  pilot  pro- 
gram established  under  subsection  (a),  together  with  such  recom- 
mendations as  he  may  deem  advisable. 

SEC.  5912.  STUDY  ON  TAXPA  YERS  WITH  SPECIAL  NEEDS. 

(a)  General  Rule. — The  Secretary  shall  conduct  a  study  on  ways 
to  assist  the  elderly,  physically  impaired,  foreign-language  speaking, 
and  other  taxpayers  with  special  needs  to  comply  with  the  internal 
revenue  laws. 

(b)  Report.— Not  later  than  December  31,  1992,  the  Secretary 
shall  submit  to  the  tax-writing  Committees  a  report  on  the  study 
conducted  under  subsection  (a),  together  with  such  recommendations 
as  he  may  deem  advisable. 

SEC.  5913.  REPORTS  ON  TAXPAYER-RIGHTS  EDUCATION  PROGRAM. 

Not  later  than  August  1,  1992,  the  Secretary  shall  submit  a  report 
to  the  tax-writing  Committees  on  the  scope  and  content  of  the  Inter- 
nal Revenue  Service's  taxpayer-rights  education  program  for  its  offi- 
cers and  employees.  Not  later  than  December  31,  1992,  the  Secretary 
shall  submit  a  report  to  the  tax-writing  Committees  on  the  effective- 
ness of  the  program  referred  to  in  the  preceding  sentence. 

SEC.  5914.  BIENNIAL  REPORTS  ON  MISCONDUCT  BY  INTERNAL  REVENUE 
SERVICE  EMPLOYEES. 

During  December  of  1992  and  during  December  of  each  second 
calendar  year  thereafter,  the  Secretary  shall  report  to  the  tax-writ- 
ing Committees  on  all  cases  involving  complaints  about  misconduct 
of  Internal  Revenue  Service  employees  and  the  disposition  of  such 
complaints. 

SEC.  5915.  STUDY  OF  NOTICES  OF  DEFICIENCY. 

(a)  General  Rule. — The  Comptroller  General  shall  conduct  a 
study  on — 
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(1)  the  effectiveness  of  current  Internal  Revenue  Service  ef- 
forts to  notify  taxpayers  with  regard  to  tax  deficiencies  under 
section  6212  of  the  1986  Code, 

(2)  the  number  of  registered  or  certified  letters  and  other  no- 
tices returned  to  the  Internal  Revenue  Service  as  undeliverable, 

(3)  any  follow-up  action  taken  by  the  Internal  Revenue  Serv- 
ice to  locate  taxpayers  who  did  not  receive  actual  notice, 

(4)  the  effect  that  failures  to  receive  notice  of  such  deficiencies 
have  on  taxpayers,  and 

(5)  recommendations  to  improve  Internal  Revenue  Service  no- 
tification of  taxpayers. 

(b)  Report— Not  later  than  December  31,  1992,  the  Comptroller 
General  shall  submit  to  the  tax-writing  Committees  a  report  on  the 
study  conducted  under  subsection  (a),  together  with  such  recommen- 
dations as  he  may  deem  advisable. 

SEC.  5916.  NOTICE  AND  FORM  ACCURACY  STUDY. 

(a)  General  Rule. — The  Comptroller  General  shall  conduct 
annual  studies  of  the  accuracy  of  25  of  the  most  commonly  used  In- 
ternal Revenue  Service  forms,  notices,  and  publications.  In  conduct- 
ing any  such  study,  the  Comptroller  General  shall  examine  the  suit- 
ability and  usefulness  of  Internal  Revenue  Service  telephone  num- 
bers on  Internal  Revenue  Service  notices  and  shall  solicit  and  con- 
sider the  comments  of  organizations  representing  taxpayers,  employ- 
ers, and  tax  professionals. 

(b)  Reports. — The  Comptroller  General  shall  submit  to  the  tax- 
writing  Committees  a  report  on  each  study  conducted  under  subsec- 
tion (a),  together  with  such  recommendations  as  he  may  deem  advis- 
able. The  first  such  report  shall  be  submitted  not  later  than  Decem- 
ber 31,  1992. 

SEC.    5917.    INTERNAL   REVENUE   SERVICE   EMPLOYEES'  SUGGESTIONS 
STUDY. 

(a)  General  Rule. — The  Comptroller  General  shall  conduct  a 
study  of  the  Internal  Revenue  Service  employee-suggestion  programs. 
Such  study  shall  include  a  review  of  the  suggestions  which  were  ac- 
cepted and  rewarded  by  the  Internal  Revenue  Service,  an  analysis 
as  to  how  many  of  the  suggestions  were  implemented,  and  an  analy- 
sis of  why  other  suggestions  were  not  implemented. 

(b)  Report. — Not  later  than  December  31,  1992,  the  Comptroller 
General  shall  submit  to  the  tax-writing  Committees  a  report  on  the 
study  conducted  under  subsection  (a),  together  with  such  recommen- 
dations as  he  may  deem  advisable. 

TITLE  VI— HEALTH  CARE  OF  COAL  MINERS 

SEC.  6001.  SHORT  TITLE. 

This  title  may  be  cited  as  the  uCoal  Industry  Retiree  Health  Bene- 
fit Act  o f  1992 '". 

SEC.  6002.  FINDINGS  AND  DECLARATION  OF  POLICY, 
(a)  Findings. — The  Congress  finds  that — 

(1)  coal  provides  a  significant  portion  of  the  energy  used  in 
the  United  States; 


269 


(2)  the  production,  transportation  and  use  of  coal  affects 
interstate  and  foreign  commerce  and  the  national  public  inter- 
est; 

(3)  a  significant  portion  of  the  national  work  force  has  been 
employed  in  the  production  of  coal  for  interstate  and  foreign 
commerce  and  in  the  national  interest; 

(4)  the  Government  of  the  United  States  has  regulated  the 
coal  industry,  employment  in  the  industry,  and  the  provision  of 
retirement  benefits  within  the  industry; 

(5)  the  continued  well-being  and  security  of  employees,  retirees 
and  their  dependents  within  the  coal  industry  are  directly  af- 
fected by  the  provision  of  health  benefits  to  retirees  and  their 
dependents; 

(6)  for  many  decades,  the  provision  of  adequate  health  care 
for  retirees  has  been  an  essential  element  in  maintaining  a 
stable  and  strong  coal  industry  as  an  important  component  in  a 
strong  United  States  economy; 

(7)  an  important  element  in  the  privately  maintained  benefit 
plans  now  experiencing  financial  difficulty  has  been  the  provi- 
sion of  health  benefits  for  retirees  of  companies  no  longer  in 
business;  and 

(8)  withdrawals  of  contributing  employers  from  privately 
maintained  benefit  plans  under  collective  bargaining  agree- 
ments derived  from  an  agreement  with  the  United  States,  cover- 
ing retirees  within  the  coal  industry,  result  in  substantially  in- 
creased funding  burdens  for  employers  that  continue  to  contrib- 
ute to  such  plans,  adversely  affect  labor-management  relations 
and  the  stability  and  strength  of  the  coal  industry,  and  impair 
the  provision  of  health  care  to  retirees. 

(b)  Additional  Findings.— The  Congress  further  finds  that— 

(1)  it  is  necessary  to  modify  and  reform  the  current  private 
benefit  plan  structure  for  retirees  within  the  coal  industry  in 
order  to  stabilize  the  provision  of  health  care  benefits  to  such 
retirees;  and 

(2)  it  is  necessary  to  supplement  the  current  private  benefit 
plan  structure  with  a  benefit  protection  program  that  will 
assure  continued  funding  and  contain  program  costs. 

(c)  Declaration  of  Policy. — It  is  hereby  declared  to  be  the  policy 
of  this  title — 

(1)  to  remedy  problems  that  discourage  the  provision,  funding, 
and  delivery  of  health  care  to  coal  industry  retirees; 

(2)  to  provide  reasonable  protection  for  the  health  benefits  of 
coal  industry  retirees; 

(3)  to  require  use  of  state-of-the-art  cost  containment  and 
managed  care  measures  as  part  of  the  overall  package  of  health 
care  delivery  and  financing;  and 

(4)  to  provide  a  financially  self-sufficient  program  for  the  pro- 
vision of  retiree  health  benefits  in  the  coal  industry. 

SEC.  6003.  COAL  INDUSTRY  HEALTH  BENEFITS  PROGRAM. 

(a)  In  General. — The  Internal  Revenue  Code  of  1986  is  amended 
by  adding  at  the  end  thereof  the  following  new  subtitle: 
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"Subtitle  J— Coal  Industry  Health  Benefits 

"Chapter  99.  Coal  industry  health  benefits. 

"CHAPTER  99— COAL  INDUSTRY  HEALTH  BENEFITS 

"Subchapter  A.  Coal  Industry  Retiree  Health  Benefits  Corporation. 
"Subchapter  B.  Eligibility  for  and  payment  of  benefits. 
"Subchapter  C.  Other  provisions. 

"Subchapter  A — Coal  Industry  Retiree  Health  Benefit  Corporation 

"Sec.  9701.  Establishment  of  the  Corporation. 

"Sec.  9702.  Directors  of  Corporation. 

"Sec.  9703.  Powers;  tax  status. 

"Sec.  9704-  Operation  of  Corporation. 

"SEC.  9701.  ESTABLISHMENT  OF  THE  CORPORATION. 

"There  is  hereby  created  the  Coal  Industry  Retiree  Health  Benefit 
Corporation  (hereafter  in  this  chapter  referred  to  as  the  'Corpora- 
tion'), which  shall  be  a  governmental  body  corporate  under  the  di- 
rection of  a  board  of  directors.  Within  the  limitations  of  law  and 
regulation,  the  board  of  directors  shall  determine  the  general  poli- 
cies that  govern  the  operations  of  the  Corporation.  The  principal 
office  of  the  Corporation  shall  be  in  the  District  of  Columbia  or  at 
any  other  place  determined  by  the  Corporation. 

"SEC.  9702.  DIRECTORS  OF  CORPORATION. 

"(a)  Appointment. — The  board  of  directors  of  the  Corporation 
shall  consist  of  5  persons,  who  shall  be  appointed  by  the  Secretary 
of  Labor.  The  board  shall  at  all  times  have  the  following  as  mem- 
bers: 

"(1)  2  persons  from  employers  in  the  coal-mining  industry 
(only  1  of  whom  shall  be  from  an  entity  that  is  or  was  a  settlor 
of  a  plan  described  in  section  404(c)); 

"(2)  1  person  from  an  organization  that  represents  coal  indus- 
try employees  (and  that  is  or  was  a  settlor  of  a  plan  described 
in  section  404(c)); 

"(3)  1  person  from  another  labor  organization  representing 
employees  (whether  or  not  in  the  coal  industry);  and 
"(4)  1  other  person  who  shall  serve  as  the  chairman. 
"(b)  Terms  of  Office,  Successors. — Each  director  shall  be  ap- 
pointed for  a  term  of  3  years,  except  for  the  initial  term.  The  initial 
terms  of  the  directors  shall  be  as  follows: 


"Coal  industry  employee  representative   4  years 

(section  404(c)  settlor) 

Coal-mining  industry  employer.   3  years 

(section  404(c)  settlor) 

Other  employee  representative   3  years 

Other  coal-mining  industry  employer   2  years 

Chairman   1  year. 


A  vacancy  on  the  board  shall  be  filled  in  the  same  manner  as  the 
original  appointment  was  made.  Any  director  appointed  to  fill  a  va- 
cancy occurring  prior  to  the  expiration  of  the  term  for  which  the 
predecessor  was  appointed  shall  be  appointed  for  the  remainder  of 
such  term.  A  director  may  serve  after  the  expiration  of  a  term  until 
a  successor  has  taken  office. 
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"(c)  Quorums. — Vacancies  on  the  board  shall  not  impair  the 
powers  of  the  board  to  execute  the  functions  of  the  Corporation  so 
long  as  there  are  3  members  in  office.  The  presence  of  3  members 
shall  constitute  a  quorum  for  the  transaction  of  the  business  of  the 
board. 

"(d)  Independent  Audit. — The  Corporation  shall  annually 
employ  an  independent  certified  or  licensed  public  accountant  who 
shall  examine  and  audit  the  books  and  financial  transactions  of  the 
Corporation.  The  Corporation  shall,  not  later  than  June  30  of  each 
year,  submit  to  the  Congress  a  report  describing  the  activities  of  the 
Corporation  under  this  chapter. 

"(e)  Adoption  of  Bylaws;  Amendment;  Alteration;  Publica- 
tion in  the  Federal  Register. — As  soon  as  practicable,  but  not 
later  than  180  days  after  the  date  of  the  enactment  of  this  chapter, 
the  board  shall  adopt  initial  bylaws  and  rules  relating  to  the  con- 
duct of  the  business  of  the  Corporation.  Thereafter,  the  board  may 
alter,  supplement  or  repeal  any  existing  bylaw  or  rule,  and  may 
adopt  additional  bylaws  and  rules  from  time  to  time  as  may  be  nec- 
essary. Any  bylaw  or  rule  relating  to  the  conduct  or  business  of  the 
Corporation  shall  be  adopted  in  compliance  with  the  Administra- 
tive Procedure  Act,  including  the  notice  and  comment  provisions 
thereof. 

"SEC.  9703.  POWERS;  TAX  STATUS. 

"(a)  Powers  of  Corporation— The  Corporation  shall  have 
power — 

"(1)  to  adopt,  alter,  and  use  a  corporate  seal; 

"(2)  to  have  succession  until  dissolved  by  Act  of  Congress; 

"(3)  to  make  and  enforce  such  bylaws,  rules,  and  regulations 
as  may  be  necessary  or  appropriate  to  carry  out  the  purposes  or 
provisions  of  this  chapter; 

"(4)  to  make  and  perform  contracts,  agreements,  and  commit- 
ments; 

"(5)  to  prescribe  and  impose  fees  and  charges  for  services  by 
the  Corporation; 

"(6)  to  settle,  adjust,  and  compromise,  and  with  or  without 
consideration  or  benefit  to  the  Corporation,  to  release  or  waive 
in  whole  or  in  part,  in  advance  or  otherwise,  any  claim, 
demand,  or  right  of,  by,  or  against  the  Corporation; 

"(7)  to  sue  and  be  sued,  complain  and  defend,  in  any  State, 
Federal,  or  other  court; 

"(8)  to  acquire,  take,  hold,  and  own,  and  to  deal  with  and 
dispose  of  any  property; 

"(9)  to  determine  its  necessary  expenditures  and  the  manner 
in  which  the  same  shall  be  incurred,  allowed,  and  paid,  and  to 
appoint,  employ,  and  fix  and  provide  for  the  compensation  and 
benefits  of  officers,  employees,  attorneys,  and  agents; 

"(10)  to  borrow  funds  from  the  United  States  Treasury  for 
startup  and  operating  costs; 

"(11)  to  collect  delinquent  accounts;  and 

"(12)  to  execute  instruments,  to  incur  liabilities,  and  to  do 
any  and  all  other  acts  and  things  as  may  be  necessary  or  inci- 
dental to  the  conduct  of  its  business  and  the  exercise  of  all 
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other  rights  and  powers  granted  to  the  Corporation  by  this 
chapter. 

"(b)  Exemption  From  Taxation. — The  Corporation,  its  property, 
its  franchise,  capital,  reserves,  surplus,  and  its  income  (including 
but  not  limited  to,  any  income  of  any  fund  established  under  section 
9704(f)),  shall  be  exempt  from  all  taxation  now  or  hereafter  imposed 
by  the  United  States  (other  than  taxes  imposed  under  chapter  21,  re- 
lating to  the  Federal  Insurance  Contributions  Act  and  Chapter  23, 
relating  to  the  Federal  Unemployment  Tax  Act)  or  by  any  State  or 
local  taxing  authority,  except  that  any  real  property  and  any  tangi- 
ble personal  property  (other  than  cash  and  securities)  of  the  Corpo- 
ration shall  be  subject  to  State  and  local  taxation  to  the  same 
extent  according  to  its  value  as  other  real  and  tangible  personal 
property  is  taxed. 

"(c)  Corporation  as  Agency. — Notwithstanding  section  1349  of 
title  28  or  any  other  provision  of  law — 

"(1)  the  Corporation  shall  be  deemed  to  be  an  agency  included 
in  sections  1345  and  1442  of  such  title  28; 

"(2)  all  civil  actions  to  which  the  Corporation  is  a  party  shall 
be  deemed  to  arise  under  the  laws  of  the  United  States,  and  the 
district  courts  of  the  United  States  shall  have  original  jurisdic- 
tion of  all  such  actions,  without  regard  to  amount  or  value;  and 
"(3)  any  civil  or  other  action,  case  or  controversy  in  a  court  of 
a  State,  or  any  court  other  than  a  district  court  of  the  United 
States,  to  which  the  Corporation  is  a  party  may  at  any  time 
before  the  trial  thereof  be  removed  by  the  Corporation  to  the 
United  States  district  court  for  the  district  and  division  em- 
bracing the  place  where  the  same  is  pending,  or  if  there  is  no 
such  district  court,  to  the  district  court  of  the  United  States  for 
the  district  in  which  the  principal  office  of  the  Corporation  is 
located,  by  following  any  procedure  for  removal  of  causes  in 
effect  at  the  time  of  such  removal.  No  attachment  or  execution 
shall  be  issued  against  the  Corporation  or  any  of  its  property 
before  final  judgment  in  any  State,  Federal,  or  other  court. 
"(d)  Report  to  Congress. — No  later  than  1  year  after  the  effec- 
tive date  of  this  chapter,  the  Corporation  shall  present  a  report  to 
Congress  on  its  activities,  including  an  evaluation  of  the  economic 
impact  of  this  chapter  on  small  coal  companies  and  an  evaluation 
of  the  effectiveness  of  the  Corporation  in  achieving  its  goals,  and 
recommending  any  changes  to  this  chapter  as  it  considers  beneficial, 
including  any  recommended  changes  in  premiums  considered  war- 
ranted to  minimize  any  undue  economic  impact  on  small  coal  com- 
panies. At  such  time,  Congress  shall  review  the  activities  and  oper- 
ations of  the  Corporation. 

"SEC.  9704.  OPERATION  OF  CORPORATION. 
'  ((a)  Investiga  tor  y  A  uthority.  — 

"(1)  The  Corporation  may  make  such  investigations  as  it 
deems  necessary  to  enforce  any  provision  of  this  chapter  or  any 
rule  or  regulation  thereunder,  and  may  require  or  permit  any 
person  to  file  with  it  a  statement  in  writing,  under  oath  or  oth- 
erwise as  the  Corporation  shall  determine,  as  to  all  the  facts 
and  circumstances  concerning  the  matter  to  be  investigated. 
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"(2)  The  Corporation  shall  keep  strictly  confidential  all  infor- 
mation received  relating  to — 

"(A)  trade  secrets  or  financial  or  commercial  information 
pertaining  specifically  to  a  given  person,  the  disclosure  of 
which  could  cause  competitive  injury  to  such  person,  or 

"(B)  personnel  or  medical  data  or  similar  data,  the  dis- 
closure of  which  would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 
unless  the  portions  containing  such  matters,  information,  or 
data  have  been  excised,  but  may  use  such  information  to  the 
extent  necessary  to  enforce  the  premium  obligation  imposed 
under  subsection  (g). 
"(b)  Discovery  Powers  Vested  in  Board  or  Designated  Offi- 
cers.— For  the  purpose  of  any  investigation  described  in  subsection 
(a),  or  any  other  proceeding  under  this  chapter,  the  board  or  any  of- 
ficer designated  by  the  board,  may  administer  oaths  and  affirma- 
tions, subpoena  witnesses,  compel  their  attendance,  take  evidence 
and  require  the  production  of  any  books,  papers,  correspondence, 
memoranda  or  other  records  which  the  Corporation  deems  relevant 
or  material  to  the  inquiry. 

"(c)  Contempt. — In  case  of  contumacy  by,  or  refusal  to  obey,  a 
subpoena  issued  to  any  person,  the  Corporation  may  invoke  the  aid 
of  any  court  of  the  United  States  within  the  jurisdiction  of  which 
such  investigation  or  proceeding  is  carried  on  (or  where  such  person 
resides  or  carries  on  business)  in  requiring  the  attendance  and  testi- 
mony of  witnesses  and  the  production  of  books,  papers,  correspond- 
ence, memoranda  and  other  records.  The  court  may  issue  an  order 
requiring  such  person  to  appear  before  the  Corporation,  and  to 
produce  records  or  to  give  testimony  related  to  the  matter  under  in- 
vestigation or  in  question.  Any  failure  to  obey  such  order  of  the 
court  may  be  punished  by  the  court  as  a  contempt  thereof  All  proc- 
ess in  any  such  case  may  be  served  in  the  judicial  district  in  which 
such  person  is  an  inhabitant  or  may  be  found. 

"(d)  Cooperation  With  Governmental  Agencies. — In  order  to 
avoid  unnecessary  expense  and  duplication  of  functions  among  gov- 
ernment agencies,  the  Corporation  may  make  such  arrangements  or 
agreements  for  cooperation  or  mutual  assistance  in  the  performance 
of  its  functions  under  this  chapter  as  is  practicable  and  consistent 
with  law.  The  Corporation  may  utilize  the  facilities  or  services  of 
any  department,  agency  or  establishment  of  the  United  States  or  of 
any  State  or  political  subdivision  of  a  State,  including  the  services 
of  any  of  its  employees,  with  the  lawful  consent  of  such  department, 
agency  or  establishment.  The  head  of  each  department,  agency  or  es- 
tablishment of  the  United  States  shall  cooperate  with  the  Corpora- 
tion and,  to  the  extent  permitted  by  law,  provide  such  information 
and  facilities  as  it  may  request  for  its  assistance  in  the  performance 
of  its  functions  under  this  chapter. 
"(e)  Civil  Actions.— 

"(1)  Civil  actions  may  be  brought  by  the  Corporation  for  ap- 
propriate relief,  legal  or  equitable  or  both,  to  enforce  the  provi- 
sions of  this  chapter. 

"(2)  Except  as  otherwise  provided  in  this  chapter,  if  an  action 
is  brought  in  a  district  court  of  the  United  States,  it  may  be 
brought  in  the  district  where  the  Corporation  is  administered, 
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where  the  violation  took  place,  or  where  a  defendant  resides  or 
may  be  found,  and  process  may  be  served  in  any  other  district 
where  a  defendant  resides  or  may  be  found. 

"(3)  The  district  courts  of  the  United  States  shall  have  juris- 
diction of  actions  brought  by  the  Corporation  under  this  chap- 
ter without  regard  to  the  amount  in  controversy  in  any  such 
action. 

"(4)(A)  An  action  under  this  subsection  may  not  be  brought 
after  the  later  of— 

"(i)  6  years  after  the  date  on  which  the  cause  of  action 
arose;  or 

"(ii)  3  years  after  the  applicable  date  specified  in  sub- 
paragraph (B). 

"(B)  The  applicable  date  specified  in  this  subparagraph  is  the 
earliest  date  on  which  the  Corporation  acquired  or  should  have 
acquired  actual  knowledge  of  the  existence  of  such  cause  of 
action. 

"(C)  For  purposes  of  this  paragraph,  in  an  action  by  the  Cor- 
poration to  collect  premiums  due  under  this  chapter,  the  cause 
of  action  shall  be  treated  as  having  arisen  no  earlier  than  the 
date  on  which  the  premium  was  due. 

"(5)  In  any  action  brought  under  this  chapter,  whether  to  col- 
lect premiums,  penalties  (in  the  amount  determined  by  the  Cor- 
poration, which  shall  be  no  greater  than  the  greater  of  interest 
on  the  unpaid  premium  or  20  percent  of  the  amount  of  the 
unpaid  premium),  or  interest  (at  the  rate  determined  by  the  Cor- 
poration) or  for  any  other  purpose,  in  which  a  judgment  in 
favor  of  the  Corporation  is  awarded,  the  court  shall  award  the 
Corporation  its  costs  and  reasonable  counsel  fees. 
"(f)  Establishment  of  Coal  Industry  Retiree  Benefit 
Fund. — 

"(1)  Except  as  provided  in  paragraph  (2),  the  Corporation 
shall  establish  a  Coal  Industry  Retiree  Benefit  Fund  (hereafter 
in  this  chapter  referred  to  as  the  Fund).  All  amounts  received 
by  the  Corporation  shall  be  deposited  in  the  Fund,  and  all  ex- 
penditures made  by  the  Corporation  shall  be  made  out  of  the 
Fund. 

"(2)  The  Corporation  shall  transfer  to  the  Secretary  of  the 
Treasury  for  deposit  in  the  general  fund  of  the  Treasury  of  the 
United  States  any  portion  of  the  premiums  received  under  sub- 
section (g)  which  are  allocable  to  the  portion  of  such  premiums 
which  are  imposed  to  offset  Federal  revenue  losses  by  reason  of 
deductions  being  allowed  under  chapter  1  with  respect  to  such 
premiums. 

"(3)  Except  as  otherwise  provided  in  this  chapter,  the  balance 
of  the  Fund  shall  at  any  time  consist  of  the  aggregate  at  such 
time  of  the  following  items: 

"(A)  Cash  on  hand  or  on  deposit. 

"(B)  Amounts  invested  in  United  States  Government  or 
agency  securities. 
"(g)  Imposition  of  Premium  Payment  Obligation. — 

"(1)(A)  There  is  hereby  imposed  on  each  person  that  produces 
bituminous  coal  for  use  or  for  sale  the  obligation  to  pay  to  the 
Corporation  an  hourly  premium  equal  to — 
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"(i)  in  the  case  of  bituminous  coal  produced  in  an 
eastern  State,  the  rate  for  each  hour  worked  in  coal 
production  work  by  such  person 's  employees  determined 
in  accordance  with  the  following: 
'In  the  case  of  calendar  year:                                                        The  rate  is: 
1992  $0.99 

1993  :  $109 

1994  •  $1-20 

1995  $1.32 

1996  or  thereafter  $145 

,  or 

"(ii)  in  the  case  of  bituminous  coal  produced  in  a 
western  State,  15  cents  on  each  hour  worked  in  coal 
production  work  by  such  person 's  employees. 
"(B)(i)  There  is  hereby  imposed  on  bituminous  coal  imported 
to  the  United  States,  for  use  or  for  sale,  a  per-ton  premium  obli- 
gation to  be  paid  to  the  Corporation.  Such  premium  is  intended 
to  be  equivalent  to  the  premium  imposed  on  domestically  pro- 
duced bituminous  coal. 

"(ii)  The  amount  of  the  per-ton  premium  shall  be  equal  to  25 
percent  of  the  hourly  premium  imposed  pursuant  to  subpara- 
graph (A). 

"(Hi)  For  purposes  of  this  subparagraph,  the  term  'ton'  means 
2,000  pounds,  and  the  term  'United.  States'  means  any  State  of 
the  United  States,  the  District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam,  Wake  Island,  the 
Canal  Zone,  and  the  Outer  Continental  Shelf  lands  defined  in 
the  Outer  Continental  Shelf  Lands  Act  (43  US.C  1331-1843). 

"(C)(i)  In  addition  to  the  amounts  specified  in  subparagraphs 
(A)  and  (B),  each  last  signatory  operator  and  each  other  employ- 
er referred  to  in  this  subparagraph  shall  pay  to  the  Corporation 
an  annual  per  beneficiary  premium.  The  amount  of  the  annual 
per  beneficiary  premium  shall  be  the  product  of  the  total 
number  of  orphan  miners,  spouses,  surviving  spouses,  and  de- 
pendents (determined  under  section  9711)  attributable  to  such 
last  signatory  operator  or  employer  and  the  per  beneficiary  pre- 
mium as  calculated  in  clause  (Hi). 

"(ii)  For  purposes  of  this  subparagraph,  an  orphan  miner 
(and  his  spouse,  surviving  spouse  and  dependents)  shall  be  at- 
tributable— 

"(I)  to  an  employer  if  his  employment  with  such  employer 
resulted  in  his  eligibility  under  section  9711(b)(1)(E);  or 

"(II)  to  a  last  signatory  operator  meeting  the  conditions 
described  in  section  9723(6)  with  respect  to  such  orphan 
miner. 

"(Hi)  The  amount  of  the  per  beneficiary  premium  shall  be  de- 
termined in  accordance  with  the  following  table: 
'In  the  case  of  calendar  year:  The  premium  is: 

1992   $1,646 

1993   $2,512 

1994   $2,878 

1995   $3,295 

1996  or  thereafter   $3,772. 
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"(iv)  A  last  signatory  operator  shall  have  no  liability  under 
this  subparagraph  if— 

(I)  as  of  November  5,  1990,  and  for  all  periods  thereaf- 
ter, such  last  signatory  operator,  and  the  persons  described 
in  section  9723(5)  (B)  and  (C)  with  respect  to  such  last  sig- 
natory operator,  have  ceased  all  involvement  in  the  mining, 
production,  preparation,  marketing,  sale,  distribution, 
transportation,  leasing  or  licensing  of  coal;  and 

"(II)  such  last  signatory  operator,  and  the  persons  de- 
scribed in  section  9723(5)  (B)  and  (C)  with  respect  to  such 
last  signatory  operator,  were,  in  the  aggregate,  involved  in 
the  production  of  fewer  than  50,000  tons  of  coal  during 
each  of  the  3  years  immediately  preceding  the  cessation  of 
such  involvement. 
The  limitation  of  liability  set  forth  in  the  preceding  sentence 
shall  cease  to  apply  at  any  time  that  a  last  signatory  operator, 
or  any  persons  described  in  section  9723(5)  (B)  and  (C)  with  re- 
spect to  such  last  signatory  operator,  ceases  to  meet  the  condi- 
tions described  in  subclause  (I). 

"(v)  The  annual  per  beneficiary  premium  shall  be  payable  in 
equal  monthly  installments,  due  by  the  tenth  day  of  each 
month.  In  no  event  shall  a  last  signatory  operator  be  obligated 
to  pay  a  per  beneficiary  premium  for  an  individual  for  any 
month  for  which  the  last  signatory  operator  has  paid  its  re- 
quired assessment  for  such  individual  under  section  9713(d). 

"(vi)  A  last  signatory  operator  shall  have  no  liability  under 
this  subparagraph  if  as  of  January  1,  1992,  such  last  signatory 
operator  and  the  persons  described  in  section  9723(5)  (B)  and  (C) 
with  respect  to  such  last  signatory  operator,  have  ceased  all  in- 
volvement in  the  production,  sale,  distribution,  transportation, 
or  use  in  processes  for  producing  products  of  the  operator  and 
such  persons,  of  bituminous  and  sub-bituminous  coal  (other 
than  the  sale  or  leasing  of  any  interest  in  coal  reserves). 

"(2)(A)  In  the  event  that  a  person  required  to  make  payments 
under  paragraph  (1)  fails  to  do  so,  the  Corporation  shall  assess 
liability  against  the  person,  based  upon  the  Corporation's  esti- 
mate of  the  person  s  liability. 

"(B)  No  later  than  90  days  after  the  assessment  of  liability  by 
the  Corporation,  the  person  may  request  administrative  review 
of  the  Corporation 's  assessment,  in  accordance  with  procedures 
adopted  by  the  Corporation. 

"(C)  Notwithstanding  the  pendency  of  administrative  review 
of  any  assessment  of  liability,  the  person  shall,  no  later  than  30 
days  after  the  assessment  of  such  liability,  pay  all  amounts  re- 
quired by  the  assessment  in  accordance  with  any  payment 
schedule  applied  by  the  Corporation.  In  the  event  a  person  fails 
to  make  such  payments,  all  amounts  owed  by  the  person  shall 
become  immediately  due  and  payable. 

"(D)  In  the  event  the  person  that  has  made  payments  in  ac- 
cordance with  subparagraph  (C)  is  ultimately  determined,  in  ac- 
cordance with  subparagraph  (B),  to  have  paid  in  excess  of  the 
amounts  actually  due,  the  person  shall  receive  a  refund  of  such 
excess  amounts,  with  interest. 
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"(3)  The  Corporation  shall  report  to  the  Congress  before  the 
close  of  any  calendar  year  with  respect  to  any  adjustment  in  the 
amount  of  the  premiums  imposed  under  subparagraphs  (A)(i) 
and  (B)  of  paragraph  (1)  for  the  following  calendar  year  which 
the  Corporation  determines  necessary  to  enable  the  provision  of 
benefits  under  section  9712.  Any  recommendation  with  respect 
to  any  adjustment  shall  reflect  the  reduction  in  Federal  reve- 
nues by  reason  of  deductions  being  allowed  under  chapter  1 
with  respect  to  such  premiums. 

"(4)  Premiums  owed  under  subparagraphs  (A)  and  (B)  of 
paragraph  (1)  shall  be  due  on  the  tenth  day  of  each  calendar 
month  immediately  following  the  month  in  which  the  coal  is 
produced  or  imported,  and  shall  be  paid  to  the  Corporation  in 
accordance  with  forms  and  schedules  promulgated  by  the  Cor- 
poration. 

"(5)  The  premium  obligation  imposed  under  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  chapter.  Premi- 
ums paid  under  this  section  shall  be  deemed  to  be  fully  deducti- 
ble under  this  title  without  regard  to  any  limitation  on  deduct- 
ibility set  forth  in  this  title. 

"(6)  For  purposes  of  this  subsection — 

"(A)  the  term  'bituminous  coaV  means  coal  classified  as 
bituminous  coal  according  to  the  publication  of  the  Ameri- 
can Society  for  Testing  and  Materials  under  the  title 
'Standard  Classification  of  Coals  by  Rank'  (ASTM  D  388- 
91a),  as  in  effect  on  the  date  of  the  enactment  of  this  chap- 
ter, and 

"(B)  the  term  "Eastern  States"  includes  Alabama,  Con- 
necticut, Delaware,  the  District  of  Columbia,  Florida,  Geor- 
gia, Illinois,  Indiana,  Kentucky,  Maine,  Maryland,  Massa- 
chusetts, Michigan,  Mississippi,  New  Hampshire,  New 
Jersey,  New  York,  North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Tennessee,  Vermont,  Virgin- 
ia, West  Virginia,  and  Wisconsin;  and 

"(C)  the  term  "Western  States"  includes  Alaska,  Arizona, 
Arkansas,  California,  Colorado,  Hawaii,  Idaho,  Iowa, 
Kansas,  Louisiana,  Minnesota,  Missouri,  Montana,  Nebras- 
ka, Nevada,  New  Mexico,  North  Dakota,  Oklahoma, 
Oregon,  South  Dakota,  Texas,  Utah,  Washington,  and  Wyo- 
ming. 

"Subchapter  B — Eligibility  for  and  Payment  of  Benefits 

"Sec.  9711.  Eligibility;  orphan  miners. 
"Sec.  9712.  Payment  of  benefits. 

"Sec.  9713.  Establishment  of  Coal  Industry  1991  Benefit  Fund. 
"Sec.  9714.  Obligation  of  last  signatory  operator  to  provide  benefits 
to  retirees. 

"Sec.  9715.  Transition  benefits;  premium  nonpayment;  transfers  be- 
tween 1991  Fund  and  Corporation. 

"SEC.  9711.  ELIGIBILITY;  ORPHAN  MINERS. 

"(a)  In  General. — Any  person  who  is  an  orphan  miner,  as  de- 
fined in  subsection  (b),  or  who  meets  the  conditions  set  forth  in  sub- 
section (c),  shall  be  eligible  to  receive  benefits  provided  by  the  Corpo- 
ration pursuant  to  section  9712,  except  that  no  person  shall  be  eligi- 
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hie  to  receive  benefits  from  the  Corporation  because  of  a  failure  to 
receive  benefits  resulting  from  a  temporary  labor  dispute. 
"(b)  Orphan  Miner  Status  — For  purposes  of  this  section— 
"(1)  An  orphan  miner  is  any  person  who — 

"(A)(i)  as  of  the  date  of  enactment  of  this  chapter,  was  el- 
igible to  receive  benefits  as  a  retiree  from  a  plan  described 
in  section  9721(d)  (or,  but  for  the  enactment  of  this  chapter, 
would  be  eligible  to  receive  benefits  as  a  retiree  from  the 
plan  described  in  section  9721(d)(2)(A)),  and 

"(ii)  is  not  receiving  benefits  as  a  retiree  from  a  plan  de- 
scribed in  section  9721(d)  or  from  the  plan  established  pur- 
suant to  section  9713; 

"(B)  is  not  described  in  subparagraph  (A),  but  was  eligi- 
ble to  receive  benefits  as  a  retiree  from  the  plan  established 
pursuant  to  section  9713  and  is  not  receiving  benefits  from 
such  plan; 

"(C)(i)  is  receiving  a  pension  from  the  defined  benefit  pen- 
sion plan  maintained  pursuant  to  the  agreement  described 
in  section  9723(7)  (other  than  the  plan  described  in  section 

9721(c)), 

"(ii)  but  for  the  enactment  of  this  chapter,  would  be  eligi- 
ble to  receive  medical  benefits  as  a  retiree  as  of  February  1, 
1993,  from  the  plan  described  in  section  9721(d)(2)(B),  and 

"(Hi)  is  not  receiving  medical  benefits  as  a  retiree  from 
the  plan  described  in  section  9721(d)(2)(B)  or  from  any  other 
plan; 

"(D)(i)  is  receiving  a  pension  from  the  defined  benefit 
pension  plan  maintained  pursuant  to  the  agreement  de- 
scribed in  section  9723(7)  (other  than  the  plan  described  in 
section  9721(c)); 

"(ii)  as  of  February  1,  1993,  had  earned  20  years  of  cred- 
ited service  under  such  plan; 

"(Hi)  is  at  any  time  after  beginning  to  receive  such  pen- 
sion not  receiving  retiree  medical  benefits  equal  to  the  bene- 
fits in  effect  as  that  time  under  the  plans  described  in  sec- 
tion 9712(b)(3);  and 

"(iv)  meets  the  eligibility  requirements  for  retiree  medical 
benefits  then  in  effect  under  such  plans;  or 

"(E)(i)  was  eligible  as  a  result  of  coal  production  work 
performed  in  the  bituminous,  sub-bituminous  or  lignite  coal 
industry  to  receive  retiree  medical  benefits  from  a  health 
care  plan  that  met  the  requirements  of  subparagraphs  (D) 
and  (E)  of  paragraph  (2); 

"(ii)  initially  ceased  to  receive  retiree  medical  benefits  on 
or  after  the  date  of  enactment  of  this  chapter,  despite  con- 
tinued eligibility  therefore; 

((iii)  had  been  receiving  such  benefits  from  a  plan  that 
had  been  in  existence  for  at  least  3  years  prior  to  the  cessa- 
tion of  benefits;  and 

"(iv)  was  included  in  a  category  of  retirees  that  had  been 
eligible  to  receive  benefits  for  at  least  3  years  prior  to  the 
cessation  of  benefits. 
"(2)  For  purposes  of  paragraph  (1)(E),  the  following  rules 
shall  apply: 
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"(A)  Eligibility  is  continuing  where  benefits  ceased  inci- 
dent to  an  employer  s  cessation  of  operations,  but  is  not  con- 
tinuing where  benefits  ceased  pursuant  to  a  lawful  termi- 
nation or  modification  of  a  plan  (under  circumstances 
other  than  a  cessation  of  operations). 

"(B)  In  the  case  of  any  individual  who  has  20  years  of 
credited  service  under  a  defined  benefit  pension  plan  main- 
tained pursuant  to  the  agreement  described  in  section 
9723(7),  or  who  was  otherwise  eligible  to  receive  retiree  med- 
ical benefits  from  a  single  employer  health  care  plan  pursu- 
ant to  a  coal  wage  agreement,  all  health  care  plans  in 
which  such  individual  was  a  participant  during  a  period  of 
such  credited  service  or  during  such  period  of  eligibility 
shall  be  taken  into  account  in  determining  whether  the  3- 
year  tests  have  been  met. 

"(C)  In  the  case  of  an  employer  that  established  a  new 
health  care  plan  as  a  replacement  for  a  prior  plan,  such 
prior  plan  shall  be  taken  into  account  in  determining 
whether  the  3-year  tests  have  been  met. 

"(D)  A  health  care  plan  meets  the  requirements  of  this 
subparagraph  if  the  employer  maintaining  the  plan,  a 
labor  organization  representing  the  employees  of  the  em- 
ployer, or  an  employee  of  the  employer  submits  a  copy  of  the 
plan  to  the  Corporation  within  180  days  from  the  later  of— 
"(i)  the  date  of  establishment  of  the  plan;  or 
(ii)  the  date  of  enactment  of  this  chapter. 
"(E)  A  health  care  plan  meets  the  requirements  of  this 
subparagraph  if  the  employer  maintaining  the  plan,  a 
labor  organization  representing  the  employees  of  the  em- 
ployer, or  an  employee  of  the  employer  submits  a  copy  of 
any  amendment  or  modification  to  the  plan  to  the  Corpora- 
tion within  180  days  from  the  later  of— 

"(i)  the  date  of  such  amendment  or  modification;  or 
"(ii)  the  date  of  enactment  of  this  chapter. 
"(c)  Eligibility  of  Spouses  and  Dependents. — 

"(1)  A  spouse,  surviving  spouse  or  dependent  of  an  orphan 
miner  or  a  deceased  coal  miner  meets  the  conditions  of  this  sec- 
tion if  such  individual  was  eligible  to  receive  benefits  from  a 
plan  described  in  section  9721(d)  as  of  the  date  of  enactment  of 
this  chapter,  and  is  not  receiving  benefits  from  that  plan  or 
from  the  plan  established  pursuant  to  section  9713. 

"(2)  A  spouse,  surviving  spouse  or  dependent  of  an  orphan 
miner  or  a  deceased  coal  miner  meets  the  conditions  of  this  sec- 
tion if  such  individual  is  not  described  in  paragraph  (1),  but 
was  eligible  to  receive  benefits  from  the  plan  established  pursu- 
ant to  section  9713  and  is  not  receiving  benefits  from  such  plan. 

"(3)  In  the  case  of  any  spouse,  surviving  spouse  or  dependent 
of  an  orphan  miner  described  in  subsection  (b)(1)(A)  or  (b)(1)(C) 
of  this  section,  eligibility  shall  be  based  upon  the  rules  set  forth 
in  the  plans  described  in  section  9721(d)  as  of  the  date  of  enact- 
ment of  this  chapter.  In  the  case  of  any  spouse,  surviving  spouse 
or  dependent  of  an  orphan  miner  described  in  subsection 
(b)(1)(D),  eligibility  shall  be  based  upon  the  rules  set  forth  in  in- 
dividual employer  plans  maintained  pursuant  to  the  agreement 
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described  in  section  9723(7)  on  the  date  that  the  orphan  miner 
first  became  eligible  for  benefits  from  the  Corporation.  In  all 
other  cases,  eligibility  shall  be  based  upon  the  rules  of  the  plan 
that  was  or  would  have  been  applicable  to  the  orphan  miner  or 
deceased  coal  miner  for  the  3-year  period  preceding  eligibility 
for  benefits  from  the  Corporation.  The  Corporation  is  author- 
ized to  promulgate  regulations  consistent  with  this  paragraph 
establishing  the  eligibility  of  other  spouses,  surviving  spouses 
and  dependents  of  orphan  miners  or  deceased  coal  miners  for 
health  benefits. 

"(d)  Reenrollment  of  Orphan  Miners  and  Beneficiaries. — 
The  Corporation  and  the  joint  board  of  trustees  of  the  plan  estab- 
lished pursuant  to  section  9713  shall  cooperate  to  review  the  eligibil- 
ity of  individuals  under  this  section.  Pending  such  review,  any  indi- 
vidual receiving  benefits  from  a  plan  described  in  section  9721(d)  as 
of  the  date  of  enactment  of  this  chapter  shall  be  presumed  to  meet 
the  first  part  of  the  eligibility  tests  of  subsections  (b)(1)(A)  and  (c)(1). 
However,  no  individual  shall  be  considered  eligible  to  receive  bene- 
fits provided  by  the  Corporation  unless  a  determination  is  made 
that  such  individual  in  fact  met  or  meets  all  eligibility  require- 
ments necessary  to  receive  benefits  as  required  under  subsection  (b) 
or  (c).  No  individual  shall  be  eligible  under  subsection  (b)(1)(A)  or 
(c)(1)  if  such  individual  was  finally  determined  to  be  ineligible  to 
receive  benefits  from  a  plan  described  in  section  9721(d)  prior  to  the 
date  of  enactment  of  this  chapter. 

"SEC.  9712.  PAYMENT  OF  BENEFITS. 

"(a)  In  General. — The  Corporation  shall  provide  medical  benefits 
to  orphan  miners,  their  spouses,  surviving  spouses  and  dependents, 
who  meet  the  eligibility  requirements  of  section  9711,  and  shall  pro- 
vide coverage  for  death  benefits  to  orphan  miners  eligible  for  such 
benefits.  The  board  shall  establish  schedules  of  benefits  applicable 
to  classes  of  orphan  miners,  their  spouses,  surviving  spouses  and  de- 
pendents, in  accordance  with  this  section.  All  benefit  obligations  of 
the  Corporation  shall  be  contingent  upon  the  continued  imposition 
of  an  hourly  premium  payment  obligation  as  specified  in  section 
9704(g)(1)(A). 

(b)  Benefit  Levels.— 

"(1)  An  orphan  miner  eligible  for  benefits  pursuant  to  section 
9711(b)(1)(A)  or  9711(b)(1)(C)  shall  be  entitled  to  benefit  coverage 
that  is  substantially  the  same  as  (but  not  exceeding)  the  cover- 
age provided  by  the  plans  described  in  section  9721(d)  as  of  the 
date  of  enactment  of  this  chapter,  and  shall  be  subject  to  all 
limitations  of  such  coverage.  Such  orphan  miner  shall  also  be 
eligible  for  death  benefits,  which  shall  be  equal  to  the  death 
benefits  provided  as  of  the  date  of  enactment  of  this  chapter 
under  the  plan  described  in  section  9721(c). 

"(2)  An  orphan  miner  eligible  for  benefits  pursuant  to  section 
9711(b)(1)(B)  or  9711(b)(1)(E)  shall  be  entitled  to  a  level  of  bene- 
fits and  benefit  coverage  that  is  substantially  the  same  as  (but 
not  exceeding)  the  retiree  benefit  coverage  applicable  to  him  im- 
mediately preceding  his  eligibility  for  benefits  from  the  Corpo- 
ration, and  shall  be  subject  to  all  limitations  of  such  coverage. 
Notwithstanding  the  foregoing,  the  following  rules  shall  apply: 
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"(A)  The  level  of  benefits  and  benefit  coverage  provided 
under  this  paragraph  shall  not  exceed  that  which  is  pro- 
vided under  paragraph  (1)  of  this  subsection. 

"(B)  In  determining  the  retiree  benefit  coverage  applica- 
ble to  an  orphan  miner  for  purposes  of  this  paragraph,  the 
Corporation  shall  disregard  any  increases  or  decreases  in 
benefits  or  benefit  coverage  that  were  in  effect  for  fewer 
than  3  years  preceding  the  orphan  miner's  eligibility  for 
benefits  from  the  Corporation,  except  that — 

"(i)  any  death  benefit  applicable  to  an  orphan  miner 
as  a  result  of  1991  amendments  to  the  agreement  de- 
scribed in  section  9723(7)  shall  not  be  disregarded;  and 
"(ii)  increases  or  decreases  in  benefits  or  benefit  cov- 
erage that  were  the  subject  of  a  collective  bargaining 
agreement  shall  not  be  disregarded. 
"(3)  An  orphan  miner  eligible  for  benefits  pursuant  to  section 
9711(b)(1)(D)  shall  be  entitled  to  a  level  of  benefits  and  benefit 
coverage  equivalent  to  the  level  of  benefits  and  benefit  coverage, 
if  any,  provided  under  individual  employer  plans  maintained 
pursuant  to  the  agreement  described  in  section  9723(7)  on  the 
date  that  the  orphan  miner  first  became  eligible  for  benefits 
from  the  Corporation,  and  shall  be  subject  to  all  limitations  of 
such  coverage. 

"(4)  An  individual  eligible  for  benefits  pursuant  to  section 
9711(c)  shall  be  entitled  to  medical  benefit  coverage  that  does 
not  exceed  the  medical  benefit  coverage  that  is  or  would  have 
been  applicable  to  the  coal  miner  through  whom  the  individual 
claims  eligibility,  and  the  individual  shall  be  subject  to  all  lim- 
itations of  such  coverage. 

"(5)  The  Corporation  may  make  increases  to  its  schedules  of 
benefits  that  are  desirable  for  efficiency  of  administration, 
except  that  such  adjustments  to  benefits  may  not  result  in  an 
increase  in  cost  to  the  Corporation  or  an  increase  in  any  premi- 
um under  section  9704(g). 
"(c)  Mandatory  Managed  Care. — The  Corporation  shall  develop 
managed  care  rules  which  shall  be  applicable  to  the  payment  of 
benefits  under  this  section.  The  rules  shall  preserve  freedom  of 
choice  while  reinforcing  managed  care  network  use  by  allowing  a 
point  of  service  decision  as  to  whether  a  network  medical  provider 
will  be  used.  Major  elements  of  such  rules  shall  include,  but  not  be 
limited  to — 

"(1)  implementing  formulary  for  drugs  and  subjecting  the  pre- 
scription program  to  a  rigorous  review  of  appropriate  use; 

(2)  obtaining  a  unit  price  discount  in  exchange  for  patient 
volume  and  preferred  provider  status,  with  the  amount  of  the 
potential  discount  varying  by  geographic  region; 

"(3)  limiting  benefit  payments  to  physicians  to  the  medicare 
allowable  charge,  while  protecting  beneficiaries  from  balance 
billing  by  providers; 

"(4)  utilizing  Medicare's  'appropriateness  of  service'  protocols 
in  the  claims  payment  function  where  they  are  more  stringent; 

"(5)  creating  mandatory  utilization  review  (UR)  procedures, 
but  placing  the  responsibility  to  follow  such  procedures  on  the 
physician  or  hospital,  not  the  beneficiaries; 
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"(6)  selecting  the  most  efficient  physicians  and  state-of-the-art 
utilization  management  techniques,  including  ambulatory  care 
techniques,  for  medical  services  delivered  by  the  managed  care 
network;  and 

"(7)  utilizing  a  managed  care  network  provider  system  as 
practiced  in  the  health  care  industry  at  the  time  medical  serv- 
ices are  needed  (point-of-service)  in  order  to  receive  maximum 
benefits  available  under  this  section. 
Any  managed  care  or  cost  containment  program  shall  have  as  its 
primary  goal  the  provision  of  quality  medical  care.  In  no  event  shall 
any  such  program  result  in  the  reduction  of  the  quality  of  care  pro- 
vided to  participants  and  beneficiaries  consistent  with  sound  medi- 
cal practice. 

'  (d)  Effective  Date. — Benefits  shall  be  payable  under  this  sec- 
tion as  of  January  1,  1992.  Pursuant  to  section  9715,  the  Corpora- 
tion shall  pay  the  trustees  of  the  plans  described  in  section  9721(d) 
and  the  plan  established  pursuant  to  section  9713  for  all  benefit 
and  administrative  costs  expended  with  respect  to  eligible  orphan 
miners,  spouses,  surviving  spouses  and  dependents,  from  the  effec- 
tive date  to  the  date  that  such  individuals  are  transferred  to  the 
Corporation. 

"(e)  Elective  Coverage. — 

"(1)  An  employer  may  elect  to  provide  retirement  health  cover- 
age to  its  employees  by  meeting  the  following  conditions: 

"(A)  The  employer  must  employ  workers  in  the  coal  in- 
dustry. 

"(B)  The  employer  agrees  to  pay  an  annual  premium,  as 
determined  by  the  Corporation,  sufficient  to  provide  retire- 
ment health  coverage  to  all  of  its  employees  who  perform 
classified  work  as  determined  under  the  agreement  de- 
scribed in  section  9723(7),  or  any  successor  agreement,  who 
have  worked  a  total  of  20  years,  including  both  service  with 
that  employer,  service  for  any  other  employer  described  in 
this  subsection,  and  service  for  any  other  employer  that  is 
credited  for  purposes  of  eligibility  by  a  plan  described  in 
section  404(c). 

"(C)  The  employer  is  not  currently  obligated  by  a  collec- 
tive bargaining  agreement  to  make  contributions  to  the 
plan  established  pursuant  to  section  9713. 

"(D)  The  employer's  election,  once  made,  is  irrevocable. 
"(2)  Upon  the  retirement  of  an  employee  of  an  employer  de- 
scribed in  paragraph  (1),  with  20  or  more  years  of  service,  upon 
such  terms  and  conditions  as  established  by  the  Corporation, 
such  employee  and  his  or  her  dependents  shall  receive  benefits, 
upon  such  terms  and  conditions  as  determined  by  the  Corpora- 
tion. 

"SEC.  9713.  ESTABLISHMENT  OF  UNITED  MINE  WORKERS  OF  AMERICA  1991 
BENEFIT  FUND. 

"(a)  Merger  of  Retiree  Benefit  Plans. — 

"(1)  As  soon  as  practicable  after  the  enactment  of  this  chap- 
ter, and  in  no  event  later  than  60  days,  the  settlors  of  the  plans 
described  in  section  9721(d)  shall  cause  such  plans  to  be 
merged,  and  shall  appoint  a  joint  board  of  trustees  to  manage 
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the  operation  and  administration  of  the  merged  plan.  The 
merged  plan  shall  be  known  as  the  United  Mine  Workers  of 
America  1991  Benefit  Fund  (hereinafter  referred  to  as  the  '1991 
Fund').  The  1991  Fund  shall  be  an  employee  welfare  benefit 
plan  within  the  meaning  of  section  8(1)  of  the  Employee  Retire- 
ment Income  Security  Act  of  1974  (29  U.S.C.  1002(1))  and  a  mul- 
tiemployer plan  within  the  meaning  of  section  3(37)  of  such  Act 
(29  U.S.C.  1002(37)). 

"(2)  The  settlors  shall  design  the  structure  and  administra- 
tion of  the  1991  Fund.  The  settlors  may  at  any  time  and  for  any 
reason  change  the  number  and  identity  of  the  members  compris- 
ing the  board  of  trustees  of  the  1991  Fund. 
"(b)  Eligibility.— 

"(1)  The  following  individuals  shall  be  eligible  to  receive  ben- 
efits from  the  1991  Fund: 

"(A)  Any  individual  who,  as  of  the  date  of  enactment  of 
this  chapter,  was  eligible  to  receive  benefits  from  the  plan 
described  in  section  9721(d)(2)(A)  (or  who,  but  for  the  enact- 
ment of  this  chapter,  would  be  eligible  for  benefits  from 
such  plan),  and  with  respect  to  whom  the  last  signatory  op- 
erator is  and  remains  signatory  to  an  agreement  that  is  de- 
scribed in  section  9723(7)  or  that  contains  provisions  relat- 
ing to  pension  and  health  care  benefits  that  are  the  same 
as  those  contained  in  such  agreement. 

"(B)  Any  individual  who  retired  from  classified  employ- 
ment under  an  agreement  that  is  described  in  section 
9723(7)  or  that  contains  provisions  relating  to  pension  and 
health  care  benefits  that  are  the  same  as  those  contained  in 
such  agreement,  and  any  spouse,  surviving  spouse  or  de- 
pendent of  such  retiree,  with  respect  to  whom  the  last  sig- 
natory operator  makes  an  election  prior  to  February  1,  1993, 
to  pay  premiums  to  the  1991  Fund  for  such  benefits  and  is 
and  remains  signatory  to  an  agreement  that  is  described  in 
section  9723(7)  or  that  contains  provisions  relating  to  pen- 
sion and  health  care  benefits  that  are  the  same  as  those 
contained  in  such  agreement.  Any  election  made  pursuant 
to  this  subparagraph  must  cover,  at  a  minimum,  all  of  the 
last  signatory  operators  retirees  who  retired  from  classified 
employment  as  of  February  1,  1993. 
"(2)  No  individual  shall  be  eligible  under  subparagraph  (A) 
of  paragraph  (1)  unless  the  joint  board  of  trustees  of  the  1991 
Fund  determines  that  such  individual  in  fact  met  all  eligibility 
requirements  of  the  plan  described  in  section  9721(d)(2)(A)  as  of 
the  date  of  enactment  of  this  chapter.  Any  individual  who  was 
finally  determined  to  have  been  ineligible  for  benefits  from  a 
plan  described  in  section  9721(d)(2)(A)  prior  to  such  date  of  en- 
actment shall  be  ineligible  under  subparagraph  (A)  of  para- 
graph (1). 
"(c)  Benefits.— 

"(1)  Except  as  otherwise  provided  in  this  subsection,  health 
care  benefits  provided  under  the  1991  Fund  shall  be  identical  to 
the  benefits  provided  under  the  plans  described  in  section 
9721(d).  The  1991  Fund  shall  provide  coverage  for  death  bene- 
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fits  to  retirees,  equal  to  the  death  benefits  provided  under  the 
plan  described  in  section  9721(c). 

"(2)  The  joint  board  of  trustees  of  the  1991  Fund  shall  devel- 
op managed  care  rules,  subject  to  section  9714(b),  which  shall  be 
applicable  to  the  payment  of  benefits  under  this  section.  The 
rules  shall  preserve  freedom  of  choice  while  reinforcing  man- 
aged care  network  use  by  allowing  a  point  of  service  decision  as 
to  whether  a  network  medical  provider  will  be  used.  The  board 
of  trustees  shall  permit  any  last  signatory  operator  subject  to 
section  9714  to  utilize  the  managed  care  and  cost  containment 
rules  and  programs  developed  pursuant  to  this  paragraph,  at 
the  election  of  such  last  signatory  operator.  Major  elements  of 
such  rules  shall  include,  but  not  be  limited  to — 

"(A)  implementing  formulary  for  drugs  and  subjecting 

the  prescription  program  to  a  rigorous  review  of  appropriate 

use; 

"(B)  obtaining  a  unit  price  discount  in  exchange  for  pa- 
tient volume  and  preferred  provider  status,  with  the 
amount  of  the  potential  discount  varying  by  geographic 
region; 

"(C)  limiting  benefit  payments  to  physicians  to  the  medi- 
care allowable  charge,  while  protecting  beneficiaries  from 
balance  billing  by  providers; 

"(D)  utilizing  medicare's  'appropriateness  of  service'  pro- 
tocols in  the  claims  payment  function  where  they  are  more 
stringent; 

"(E)  creating  mandatory  utilization  review  (UR)  proce- 
dures, but  placing  the  responsibility  to  follow  such  proce- 
dures on  the  physician  or  hospital,  not  the  beneficiaries; 

"(F)  selecting  the  most  efficient  physicians  and  state-of- 
the-art  utilization  management  techniques,  including  am- 
bulatory care  techniques,  for  medical  services  delivered  by 
the  managed  care  network;  and 

"(G)  utilizing  a  managed  care  network  provider  system  as 
practiced  in  the  health  care  industry  at  the  time  medical 
services  are  needed  (point-of-service)  in  order  to  receive  max- 
imum benefits  available  under  this  section. 
Any  managed  care  or  cost  containment  program  shall  have  as 
its  primary  goal  the  provision  of  quality  medical  care.  In  no 
event  shall  any  such  program  result  in  the  reduction  of  the 
quality  of  care  provided  to  participants  and  beneficiaries  con- 
sistent with  sound  medical  practice. 
1  Yd)  Assessments.  — 

"(1)  As  of  November  SO  of  each  plan  year,  the  joint  board  of 
trustees  of  the  1991  Fund  shall  set  a  monthly  assessment  for] 
each  person  required  to  pay  assessments  pursuant  to  paragraph 
(2).  The  monthly  assessment  for  each  such  person  shall  be  equal 
to  V12  of  the  product  of— 

"(A)  the  projected  cost  of  operating  the  1991  Fund  during 
the  succeeding  plan  year  (less  any  assets  received  from  a 
plan  described  in  section  9721(c)  and  any  other  surplus 
assets)  divided  by  the  number  of  participants  and  benefici- 
aries for  the  current  plan  year;  and 
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"(B)  the  projected  number  of  the  1991  Funds'  eligible  par- 
ticipants and  beneficiaries  attributable  to  such  person,  de- 
termined as  of  the  nearest  November  1. 
In  projecting  the  cost  of  operating  the  1991  Fund,  the  board  of 
trustees  shall  take  into  account  the  anticipated  benefit  experi- 
ence and  administrative  expenses  of  the  1991  Fund  as  a  whole, 
and  amounts  needed  to  eliminate  any  accumulated  deficit  The 
monthly  assessment  determined  under  this  paragraph  shall  be 
verified  by  an  independent  auditor,  and  shall  continue  in  effect 
for  each  month  of  the  succeeding  plan  year,  except  that  the 
joint  board  of  trustees  shall  determine  a  monthly  assessment 
for  any  new  contributor  or  other  person  for  whom  a  monthly  as- 
sessment has  not  been  established,  and  a  revised  monthly  as- 
sessment for  any  last  signatory  operator  that  makes  the  election 
described  in  subsection  (b)(1)(B)  and  with  respect  to  which  new 
participants  and  beneficiaries  become  eligible  for  benefits.  Any 
new  monthly  assessment  or  revised  monthly  assessment  shall  be 
based  upon  the  number  of  projected  participants  and  benefici- 
aries attributable  to  the  contributor  as  of  the  date  the  new  or 
revised  assessment  is  made.  Each  person  required  to  pay  assess- 
ments pursuant  to  paragraph  (2)  shall  continue  to  pay  to  the 
plans  described  in  section  9721(d)  the  contributions  required 
under  the  applicable  coal  wage  agreement,  until  the  first  month 
for  which  the  assessment  described  in  this  paragraph  in  set.  In 
no  event  shall  a  person  required  to  pay  assessments  pursuant  to 
paragraph  (2)  be  required  to  make  any  payment  to  the  1991 
Fund  for  the  same  period  for  which  a  contribution  to  a  plan 
described  in  section  9721(d)  is  required. 

"(2)  Each  last  signatory  operator  with  respect  to  any  person 
described  in  subsection  (b)(1)(A),  and  each  last  signatory  opera- 
tor with  respect  to  any  person  described  in  subsection  (b)(1)(B) 
that  has  agreed  to  provide  benefits  coverage  through  the  1991 
Fund,  shall  pay  to  the  1991  Fund  for  each  month  the  assess- 
ment determined  by  the  joint  board  of  trustees  pursuant  to 
paragraph  (1).  The  assessments  paid  under  this  section  shall  be 
deemed  to  be  fully  deductible  under  this  title  without  regard  to 
any  limitation  on  deductibility  set  forth  in  this  title. 

"(3)  Either  of  the  settlors  shall  have  the  right  to  audit  the  ac- 
counts, books  and  records,  and  operation  of  the  1991  Fund,  at 
any  time  and  for  any  reason,  upon  reasonable  notice  to  the  joint 
board  of  trustees.  The  joint  board  of  trustees  shall  cooperate 
fully  with  the  settlors  in  connection  with  any  such  audit  and 
shall  make  available  appropriate  personnel  and  records  deemed 
necessary  by  the  auditors  for  inspection  and  copying  at  reasona- 
ble times  and  places. 

"(4)  Each  last  signatory  operator  obligated  to  pay  assessments 
to  the  1991  Fund  pursuant  to  paragraph  (2)  shall  be  bound  by 
all  of  the  provisions  of  the  plan  and  trust  documents  establish- 
ing and  governing  the  1991  Fund. 

"(5)  As  of  the  date  any  assessment  owed  under  this  subsection 
is  due,  the  persons  described  in  section  9723(5)  (B)  or  (C)  with 
respect  to  any  last  signatory  operator  shall  be  treated  as  such 
last  signatory  operator  and  shall  be  jointly  and  severally  liable 
for  such  assessment. 


286 


"(e)  Exclusive  Obligation— Except  as  provided  in  this  chapter, 
no  employer  that  was  a  signatory  to  the  1978  or  any  subsequent  coal 
wage  agreement  and  that  had  an  obligation  to  provide  health  care 
benefits  to  coal  mine  retirees  shall  be  obligated  to  provide  benefits  to 
individuals  covered  by  the  plans  described  in  section  9721(d),  or  to 
make  contributions  to  any  plan  described  in  section  9721(d),  or  to 
the  1991  Fund,  with  respect  to  work  performed  or  coal  mined  after 
the  date  of  enactment  of  this  chapter,  or  to  pay  withdrawal  liability 
to  a  plan  described  in  section  9721(d)  as  a  result  of  the  change  in 
the  contribution  obligation  required  by  this  chapter. 

"SEC.  9714.  OBLIGATION  OF  LAST  SIGNATORY  OPERATOR  TO  PROVIDE  BEN- 
EFITS TO  RETIREES. 

"(a)  Duration  of  Obligation. — The  last  signatory  operator  of 
any  individual  receiving  retiree  health  care  benefits  as  of  February 
1,  1993  (including  retiree,  spouse,  surviving  spouse  and  dependent 
benefits)  from  an  individual  employer  plan  maintained  pursuant  to 
a  coal  wage  agreement  (or  who  has  applied  for  such  benefits  as  of 
February  1,  1993,  and  has  met  every  eligibility  requirement  for  such 
benefits  as  of  such  date)  shall  provide  retiree  health  care  benefits  to 
such  individual  equal  to  the  benefits  required  to  be  provided  by 
such  last  signatory  operator's  individual  employer  plan  as  of  Janu- 
ary 1,  1992,  as  limited  by  any  managed  care  or  cost  containment 
rules  of  the  type  described  in  sections  9712(c)  and  9713(c)(2),  and 
subject  to  subsection  (b),  for  as  long  as  the  last  signatory  operator 
remains  in  business.  The  existence,  level  and  duration  of  benefits 
provided  to  a  last  signatory  operator's  former  employees  (and  their 
spouses,  surviving  spouses  and  dependents),  other  than  those  de- 
scribed in  this  subsection,  who  are  or  were  covered  by  a  coal  wage 
agreement,  shall  only  be  as  determined  by  and  subject  to  collective 
bargaining  or  lawful  unilateral  action,  except  that  this  subsection 
shall  not  be  construed  to  impair  the  eligibility  of  any  individual  de- 
scribed in  section  9711(b)(1)(D)  for  the  benefit  coverage  described  in 
section  9712(b)(3). 

"(b)  Managed  Care  Provider  System  Quality  Control. — Any 
managed  care  provider  system  adopted  by  a  last  signatory  operator 
as  permitted  under  subsection  (a),  or  by  the  joint  board  of  trustees  of 
the  1991  Fund,  pursuant  to  section  9713(c)(2),  shall  be  subject  to  the 
following  requirements  of  this  subsection: 

"(1)  The  settlors  shall  establish  a  medical  peer  review  panel, 
which  shall  determine  standards  of  quality  for  managed  care 
provider  systems.  Standards  of  quality  shall  include  accessibil- 
ity to  medical  care,  taking  into  account  that  accessibility  re- 
quirements may  differ  depending  upon  the  nature  of  the  medi- 
cal need.  Each  settlor  shall  have  the  power  to  appoint  and 
remove  2  individuals  who  shall  serve  on  the  panel.  A  panel 
member  shall  be  either  a  medical  practitioner  knowledgeable  in 
managed  care,  or  an  individual  who  is  expert  in  managed  care. 

"(2)  Each  last  signatory  operator  and  the  joint  board  of  trust- 
ees of  the  1991  Fund  shall  submit  a  description  of  any  managed 
care  provider  system  to  the  panel  prior  to  implementation  of  the 
system,  and  shall,  on  the  same  date  or  prior  to  such  submission, 
provide  notice  of  the  submission  to  the  participants  of  the  af- 
fected employee  benefit  plan  or  plans.  The  last  signatory  em- 
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ployer  or  the  joint  board  of  trustees  may  implement  the  pro- 
posed system  on  a  provisional  basis  on  or  after  the  120th  day 
after  the  submission  to  the  panel,  unless  the  panel  issues  a  pre- 
liminary determination  that  the  system  has  not  been  shown  to 
meet  the  requisite  standards.  The  requirements  of  this  para- 
graph shall  not  apply  to  a  last  signatory  operator  electing  to 
utilize  the  managed  care  provider  system  established  by  the 
1991  Fund  if  the  panel  has  issued  a  favorable  determination  for 
such  system. 

"(3)(A)  Upon  receipt  of  a  submission  by  a  last  signatory  opera- 
tor or  by  the  joint  board  of  trustees,  the  panel  shall  conduct  a 
preliminary  examination  of  the  managed  care  provider  system. 
In  the  event  that  the  preliminary  review  reveals  a  failure  to 
show  compliance  with  established  standards  such  that  provi- 
sional implementation  by  a  last  signatory  operator  or  by  the 
joint  board  of  trustees  may  be  detrimental  to  participants  sub- 
ject to  the  system,  the  panel  shall,  within  120  days  of  the  sub- 
mission, issue  a  preliminary  determination  that  the  system  has 
not  been  shown  to  meet  the  requisite  standards. 

"(B)  Within  240  days  from  the  date  of  any  submission,  the 
panel  shall  issue  a  final  determination  of  whether  the  system 
has  been  shown  to  meet  the  established  standards  of  quality.  In 
the  event  of  a  negative  determination,  the  panel  shall  list  spe- 
cific steps  that  may  be  taken  by  the  last  signatory  operator  or  by 
the  joint  board  of  trustees  to  qualify  the  system  under  the  estab- 
lished standards. 

"(C)  The  first-named  settlor  in  section  9723(8)  shall  have  the 
authority  to  review  submissions  made  under  paragraph  (2),  and 
to  designate  the  order  in  which  such  submissions  shall  be  con- 
sidered by  the  panel. 

"(D)  In  the  event  that  the  members  of  the  panel  deadlock  on  a 
determination  to  be  made  under  this  paragraph,  they  shall,  by 
majority  vote,  appoint  a  neutral  person,  who  would  be  qualified 
to  serve  as  a  panel  member,  to  break  such  deadlock. 

"(4)  In  the  event  of  a  negative  determination  by  the  panel,  the 
last  signatory  operator  shall  have  the  options  described  in  sub- 
paragraph (A),  (B),  or  (C),  and  the  joint  board  of  trustees  shall 
have  the  options  described  in  subparagraphs  (A)  and  (B): 

"(A)  implementing  the  specific  steps  outlined  by  the  panel 
pursuant  to  paragraph  (3); 

"(B)  consistent  with  the  requirements  of  this  subsection, 
establishing  a  new  managed  care  provider  system  that 
meets  the  requisite  standards;  or 

"(C)  electing  to  utilize  the  managed  care  provider  system 
established  by  the  1991  Fund  if  the  panel  has  issued  a  fa- 
vorable determination  for  such  system. 

"(5)  The  panel  shall  develop  rules  for  the  periodic  review  of 
determinations  made,  except  that  reviews  shall  be  no  more  fre- 
quent than  once  every  3  years;  and  for  the  reconsideration  of 
any  prior  determination  upon  a  showing  that  the  managed  care 
provider  system  does  not  or  has  ceased  to  meet  the  established 
standards.  The  panel  may  take  into  account  written  complaints 
received  from  affected  participants  and  beneficiaries,  but  the 
authority  of  the  panel  shall  be  limited  to  determining  the  con- 
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tinued  qualification  of  a  managed  care  provider  system  under 
the  established  standards,  and  shall  not  extend  to  resolving 
claims  of  medical  malpractice  or  any  other  issue. 

"(6)  The  panel  shall  withhold  from  all  persons  not  connected 
with  the  conduct  of  a  reconsideration  or  review  described  in 
paragraph  (5)  (other  than  the  first-named  settlor  in  section 
9723(8)  all  information  relating  to  the  subject  of  any  written 
complaint  received  by  an  affected  participant  or  beneficiary; 
and  may  not  be  compelled  in  any  Federal,  State,  or  local  civil, 
criminal,  administrative,  legislative,  or  other  proceedings  to 
identify  such  information.  Notwithstanding  the  foregoing,  the 
panel  shall  provide  the  last  signatory  operator  or  the  joint 
board  of  trustees  of  the  1991  Fund  with  a  copy  of  any  written 
complaint  relating  to  a  managed  care  provider  system  main- 
tained by  such  last  signatory  operator  or  joint  board  of  trustees. 

"(7)(A)  The  panel,  any  person  acting  as  a  member  or  staff  to 
the  panel,  any  person  under  a  contract  or  other  formal  agree- 
ment with  the  panel,  and  any  person  who  participates  with  or 
assists  the  panel  with  respect  to  any  action  taken  pursuant  to 
this  subsection,  shall  not  be  liable  in  damages  under  any  law  of 
the  United  States  or  of  any  State  (or  political  subdivision  there- 
of) with  respect  to  the  action.  The  preceding  sentence  shall  not 
apply  to  damages  under  any  law  of  the  United  States  or  any 
State  relating  to  the  civil  rights  of  any  person  or  persons,  in- 
cluding the  Civil  Rights  Act  of  1964  (42  U.S.C.  2000e  et  seq.) 
and  the  Civil  Rights  Acts  (42  U.S.C.  1981  et  seq.).  Nothing  in 
this  subparagraph  shall  prevent  the  United  States  or  any  attor- 
ney general  of  a  State  from  bringing  an  action,  where  such  an 
action  is  otherwise  authorized. 

"(B)  Notwithstanding  any  other  provision  of  law,  no  person 
(whether  as  a  witness  or  otherwise)  providing  information  to 
the  panel  regarding  the  competence  or  professional  conduct  of  a 
physician  shall  be  held,  by  reason  of  having  provided  such  in- 
formation, to  be  liable  in  damages  under  any  law  of  the  United 
States  or  of  any  State  (or  political  subdivision  thereof)  unless 
such  information  is  false  and  the  person  providing  it  knew  that 
such  information  was  false. 

"(8)  The  joint  board  of  trustees  of  the  1991  Fund  and  each 
last  signatory  operator  that  makes  a  submission  pursuant  to 
subsection  (b)(2)  shall  be  liable  for  reasonable  fees  assessed  by 
the  panel  in  connection  with  the  review  of  managed  care  pro- 
vider systems. 

"(c)  Satisfaction  of  Obligations. — Subject  to  the  provisions  of 
sections  9711  and  9713,  the  obligations  of  a  last  signatory  operator 
under  this  section  may  be  satisfied  for  any  period  with  respect  to 
any  individual  by  payment  of  the  required  assessment  under  section 
9713(d)  or  the  premium  under  section  9704(g)(1)(C),  or  by  the  provi- 
sion of  the  required  benefits  under  an  individual  employer  plan. 

"(d)  Control  Group  Liability. — As  of  the  date  that  any  benefit 
obligation  owed  pursuant  to  this  section  is  due,  the  persons  de- 
scribed in  section  9723(5)  (B)  and  (C)  with  respect  to  any  last  signa- 
tory operator  shall  be  treated  as  such  last  signatory  operator,  and 
shall  be  jointly  and  severally  liable  for  such  benefit  obligation. 
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"SEC.  9715.  TRANSITION  BENEFITS;  PREMIUM  NONPAYMENT;  TRANSFERS 
BETWEEN  1991  FUND  AND  CORPORATION. 

"(a)  Payment  of  Benefits  to  Orphan  Miners —The  plans  de- 
scribed in  section  9721(d)  and  the  1991  Fund  shall  continue  to  pro- 
vide benefits  to  orphan  miners,  spouses,  surviving  spouses  and  de- 
pendents described  in  section  9711  (b)  and  (c),  until  the  end  of  the 
second  month  beginning  after  the  effective  date  of  section  9712(d). 
Such  orphan  miners,  spouses,  surviving  spouses  and  dependents 
shall  be  transferred  to  the  Corporation  as  of  the  first  day  of  the 
third  month  following  the  effective  date  of  section  9712(d).  The  de- 
fined benefit  pension  plans  maintained  pursuant  to  the  agreement 
described  in  section  9723(7)  shall,  on  behalf  of  the  Corporation  and 
the  1991  Fund,  continue  to  provide  death  benefits  to  orphan  miners 
described  in  section  9711(b)  and  to  retirees  described  in  section 
9713(b)(1)  until  the  end  of  the  second  month  beginning  after  the  ef- 
fective date  of  section  9712(d).  Such  pension  plans  shall  have  no  li- 
ability for  death  benefits  for  the  orphan  miners  described  in  section 
9711(b),  or  for  the  retirees  described  in  section  9713(b)(1),  as  of  the 
first  day  of  the  third  month  following  the  effective  date  of  section 
9712(d).  The  Corporation  may  elect  to  pay  the  plans  described  in  sec- 
tion 9721(d),  the  1991  Fund,  or  the  defined  benefit  pension  plans 
maintained  pursuant  to  the  agreement  described  in  section  9723(7) 
to  continue  to  provide  transition  benefits  after  the  end  of  the  second 
month  beginning  after  the  effective  date  of  section  9712(d),  and  for  a 
period  not  to  exceed  6  months.  If  the  Corporation  so  elects,  it  shall 
pay  such  plans  all  amounts  necessary  to  enable  the  provision  of  ben- 
efits and  to  cover  all  costs  of  administration  associated  with  the 
provision  of  benefits.  The  schedule  for  such  payments  shall  be  deter- 
mined by  the  boards  of  trustees  of  the  plans,  and  may  require  ad- 
vance payments.  Amounts  paid  pursuant  to  this  subsection  shall  not 
be  included  in  the  amounts  to  be  reimbursed  pursuant  to  subsection 
(b). 

"(b)  Reimbursement  of  Cost  for  Transition  Benefits. — No 
later  than  the  first  day  of  the  fourth  month  after  the  effective  date 
of  section  9712(d),  the  Corporation  shall  reimburse  the  plans  de- 
scribed in  section  9721(d)  and  the  1991  Fund,  with  interest,  for  the 
amounts  of  benefits  paid  and  administrative  expenses  incurred  pur- 
suant to  subsection  (a).  No  later  than  the  first  day  of  the  fourth 
month  after  the  effective  date  of  section  9712(d),  the  Corporation 
and  the  1991  Fund  shall  reimburse  the  defined  benefit  pension 
plans  maintained  pursuant  to  the  agreement  described  in  section 
9723(7),  with  interest,  for  the  amount  of  death  benefits  paid  and  ad- 
ministrative expenses  incurred  pursuant  to  subsection  (a). 

"(c)  Access  to  Records.— The  joint  boards  of  trustees  of  the 
plans  described  in  section  9721(d)  and  the  1991  Fund  shall  share 
with  the  Corporation  all  records,  files  and  documents  related  to  the 
orphan  miners,  spouses,  surviving  spouses  and  dependents  trans- 
ferred to  the  Corporation,  to  the  extent  necessary  for  the  Corporation 
to  administer  the  payment  of  benefits  to  such  individuals. 

"(d)  Premium  Nonpayment. — 

"(1)  No  individual  shall  be  eligible  for  benefits  from  the  1991 
Fund  during  any  month  for  which  the  assessments  required 
under  section  9713(d)  have  not  been  paid  by  such  individual  s 
last  signatory  operator.  Such  individual  shall  be  immediately 


290 


eligible  to  receive  benefits  from  the  Corporation  and  the  Corpo- 
ration shall  have  a  cause  of  action  against  such  individuals 
last  signatory  operator  for  the  per  beneficiary  premium  imposed 
under  section  9704(g)(1)(C). 

"(2)  The  1991  Fund  shall  continue  to  treat  an  individual  de- 
scribed in  paragraph  (1)  as  if  he  or  she  were  eligible  for  benefits 
until  the  end  of  the  third  month  for  which  an  assessment  due 
has  not  been  paid.  If  the  last  signatory  operator  with  respect  to 
such  individual  has  not  paid  its  assessments  due  by  the  end  of 
such  month  (with  such  interest  and  liquidated  damages  im- 
posed by  the  board  of  trustees  in  their  discretion,  up  to  the 
amounts  provided  in  section  9722(d)(2)  (B)  and  (C)X  the  1991 
Fund  shall  notify  the  Corporation  that  the  individual  is  trans- 
ferred to  the  Corporation  pursuant  to  paragraph  (1),  and  the 
Corporation  shall  reimburse  the  1991  Fund,  with  interest,  for 
any  benefits  paid  to  or  on  behalf  of  such  individual  for  all 
months  for  which  assessments  have  not  been  paid. 

"Subchapter  C— Other  Provisions 

"Sec.  9721.  Determination  and  disposition  of  excess  assets. 

"Sec.  9722.  Civil  enforcement. 

"Sec.  9723.  Definitions. 

"Sec.  9724.  Sham  transactions. 

"SEC.   9721.   DETERMINATION  AND  DISPOSITION  OF  EXCESS  PENSION 
ASSETS. 

"(a)  Determination  of  Excess  Pension  Assets. — 

"(1)  Within  30  days  after  the  enactment  of  this  chapter,  the 
joint  board  of  trustees  of  the  plan  described  in  subsection  (c) 
shall,  through  the  independent  actuaries  of  the  plan,  calculate  : 
the  amount  of  the  excess  pension  assets.  The  trustees  of  the  plan 
described  in  subsection  (c)  shall  recalculate  the  excess  pension 
assets  at  any  time  that  they  are  directed  to  do  so  by  the  settlors. 

"(2)  Immediately  following  the  calculation  (or  recalculation) 
of  the  excess  pension  assets,  the  trustees  of  the  plan  described  in 
subsection  (c)  shall  segregate  the  excess  pension  assets  from  the 
remaining  assets  of  such  plan.  The  segregated  excess  pension 
assets  (including  all  earnings  thereon)  shall  be  held  in  the  plan  I 
until  disbursed  pursuant  to  subsection  (b). 
"(b)  Disposition  of  Excess  Pension  Assets. — Notwithstanding 
any  other  provision  of  law,  the  excess  pension  assets  (including  all 
earnings  thereon)  shall  be  expended  in  the  following  order: 

"(1)  Fifty  million  dollars  shall  be  added  to  the  general  assets 
of  the  Corporation. 

"(2)  The  deficits  in  the  plans  described  in  subsection  (d)  as  of 
the  date  of  enactment  of  this  chapter  shall  be  reduced  to  zero. 

"(3)  Fifty  million  dollars  shall  be  added  to  the  general  assets 
of  the  1991  Fund. 

"(4)  The  remainder  of  the  excess  pension  assets,  if  any,  shall 
be  added  to  the  general  assets  of  the  1991  Fund,  at  such  times 
and  in  such  amounts  as  may  be  directed  by  the  settlors. 
"(c)  Plan  Containing  Excess  Pension  Assets. — A  plan  is  de- 
scribed in  this  subsection  if  it  is  a  pension  plan  and — 

"(1)  it  is  a  plan  described  in  section  404(c)  or  a  continuation 
thereof;  and 
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"(2)  participation  in  the  plan  is  substantially  limited  to  indi- 
viduals who  retired  prior  to  January  1,  1976. 
u(d)  Related  Welfare  Plans. — A  plan  is  described  in  this  sub- 
section if— 

"(1)  it  is  a  plan  described  in  section  404(c)  or  a  continuation 
thereof;  and 

"(2)  it  provides  health  benefits  to  retirees  and  beneficiaries  of 
the  industry  which  maintained  the  plan  described  in  subsection 

(c) ;  and 

"(A)  participation  in  the  plan  is  substantially  limited  to 
individuals  who  retired  prior  to  January  1,  1976;  or 

"(B)  participation  in  the  plan  is  substantially  limited  to 
individuals  who  retired  on  or  after  January  1,  1976. 
"(e)  Tax  Treatment,  Validity  of  Transfer  of  Excess  Pension 
Assets.— 

"(1)  No  deduction  shall  be  allowed  under  this  title  with  re- 
spect to  the  expenditure  of  excess  pension  assets  pursuant  to 
subsection  (a),  but  such  transfer  shall  not  adversely  affect  the 
deductibility  (under  applicable  provisions  of  this  title)  of  contri- 
butions previously  made  by  employers  or  amounts  hereafter  con- 
tributed by  employers  to  the  plans  described  in  subsection  (c)  or 

(d) ,  or  to  the  1991  Fund. 

"(2)  The  expenditure  of  excess  pension  assets  pursuant  to  sub- 
section (b) — 

"(A)  shall  not  be  treated  as  an  employer  reversion  from  a 
qualified  plan  for  purposes  of  section  4980,  and 

"(B)  shall  not  be  includible  in  the  gross  income  of  any 
employer  maintaining  a  plan  described  in  subsection  (c). 
"(3)  Neither  the  segregation  of  excess  pension  assets  pursuant 
to  subsection  (a)(2),  the  expenditure  of  excess  pension  assets  pur- 
suant to  subsection  (b),  nor  any  direction  made  by  the  settlors 
pursuant  to  subsection  (a)(1)  or  (b)(4)  shall  be  deemed  to  violate 
or  be  prohibited  by  any  provision  of  law,  or  to  cause  the  settlors, 
joint  board  of  trustees,  employers  or  any  related  person  to  incur 
or  be  subject  to  taxes,  fines,  or  penalties  of  any  kind  whatsoever. 

"SEC.  9722.  CIVIL  ENFORCEMENT. 

"(a)  Civil  actions  may  be  brought  by  the  1991  Fund  for  appropri- 
ate relief,  legal  or  equitable  or  both,  to  enforce  the  provisions  of  this 
chapter. 

"(b)  Except  as  otherwise  provided  in  this  chapter,  where  such  an 
action  is  brought  in  a  district  court  of  the  United  States,  it  may  be 
brought  in  the  district  where  the  1991  Fund  is  administered,  in  the 
district  where  the  violation  took  place,  or  where  a  defendant  resides 
or  may  be  found,  and  process  may  be  served  in  any  other  district 
where  a  defendant  resides  or  may  be  found. 

"(c)  The  district  courts  of  the  United  States  shall  have  jurisdic- 
tion of  actions  brought  by  the  1991  Fund  under  this  chapter  without 
regard  to  the  amount  in  controversy  in  any  such  action. 

"(d)(1)  In  any  action  brought  under  subsection  (a)  (other  than  an 
action  described  in  paragraph  (2)),  the  court  in  its  discretion  may 
award  to  the  1991  Fund  all  or  a  portion  of  the  costs  of  litigation, 
including  reasonable  attorneys '  fees,  incurred  by  the  1991  Fund  in 
connection  with  such  action. 
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"(2)  In  any  action  by  the  1991  Fund  to  enforce  section  9713(d)(2), 
in  which  a  judgment  in  favor  of  the  1991  Fund  is  awarded,  the 
court  shall  award  the  1991  Fund — 
"(A)  the  unpaid  assessments; 
"(B)  interest  on  the  unpaid  assessments; 
"(C)  an  amount  equal  to  the  greater  of— 

"(i)  interest  on  the  unpaid  assessments;  or 
(ii)  liquidated  damages  in  the  amount  of  20  percent  of 
the  amount  determined  by  the  court  under  subparagraph 
(A); 

"(D)  reasonable  attorneys'  fees  and  costs  of  the  action,  to  be 
paid  by  the  defendant;  and 

"(E)  such  other  legal  or  equitable  relief  as  the  court  deems  ap- 
propriate. 

For  purposes  of  this  paragraph,  interest  on  unpaid  assessments 
shall  be  determined  by  using  the  rate  provided  under  the  rules  of 
the  1991  Fund,  or,  if  none,  the  rate  prescribed  under  section  6621. 

"(e)(1)  Except  as  provided  in  paragraph  (2),  an  action  under  this 
subsection  may  not  be  brought  after  the  later  of— 

"(A)  6  years  after  the  date  on  which  the  cause  of  action  arose; 

or 

"(B)  3  years  after  the  earliest  date  on  which  the  1991  Fund 
acquired  or  should  have  acquired  actual  knowledge  of  the  exist- 
ence of  such  cause  of  action. 
"(2)  In  the  case  of  fraud  or  concealment,  the  period  described  in 
paragraph  (l)(b)  shall  be  extended  to  6  years  after  the  applicable 
date. 

"(f)  Any  person  who  is  an  employer,  a  last  signatory  operator,  a 
person  described  in  section  9723(5)  (B)  or  (C)  with  respect  to  an  em- 
ployer or  last  signatory  operator,  a  bituminous  coal  industry  retiree, 
or  any  spouse,  surviving  spouse  or  dependent  of  a  bituminous  coal 
industry  retiree,  and  is  adversely  affected  by  any  act  or  omission  of 
any  party  under  this  chapter,  or  who  is  an  employee  organization  of 
which  such  a  coal  industry  retiree  is  a  member,  or  an  employer  asso- 
ciation of  which  such  an  employer  is  a  member,  may  bring  an 
action  for  appropriate  equitable  relief  in  the  appropriate  court. 

"(1)  During  the  pendency  of  any  proceeding  under  this  subsec- 
tion by  an  employer,  employer  association,  last  signatory  opera- 
tor, or  person  described  in  section  9723(5)  (B)  or  (C)  with  respect 
to  an  employer  or  last  signatory  operator,  all  potentially  affect- 
ed retirees,  spouses,  surviving  spouses  and  dependents  eligible 
for  benefits  from  the  1991  Fund  shall  be  transferred  to  the  Cor- 
poration, which  shall — 

"(A)  provide  such  benefits  as  would  have  been  provided 
from  the  1991  Fund,  and 

"(B)  have  and  exercise  all  of  the  rights  and  obligations  of 
the  1991  Fund  with  respect  to — 

"(i)  the  collection  of  assessments  relating  to  such  re- 
tirees and  spouses,  surviving  spouses  and  dependents, 
and 

"(ii)  the  defense  of  the  proceeding. 
"(2)  In  the  event  that  a  last  signatory  operator  or  other  person 
pays  to  the  1991  Fund  the  assessments  required  pursuant  to  sec- 
tion 9713(d)  for  any  month  during  the  pendency  of  a,  proceeding 
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described  in  paragraph  (1),  the  1991  Fund,  and  not  the  Corpora- 
tion, shall  be  responsible  for  providing  any  benefits  required  to 
be  paid  for  that  month  to  eligible  individuals  under  section 
9713(b). 

"(g)  In  any  action  brought  under  subsection  (f),  the  court  may 
award  all  or  a  portion  of  the  costs  and  expenses,  including  reasona- 
ble attorneys '  fees,  incurred  in  connection  with  such  action  to  any 
party  that  prevails  or  substantially  prevails  in  such  action. 

"(h)  This  subsection  shall  be  the  exclusive  means  for  bringing  ac- 
tions against  the  Corporation  or  the  1991  Fund  under  this  chapter. 

"(i)(l)  Except  as  provided  in  paragraph  (2),  an  action  under  this 
subsection  may  not  be  brought  after  the  later  of— 

"(A)  6  years  after  the  date  on  which  the  cause  of  action  arose; 

or 

"(B)  3  years  after  the  earliest  date  on  which  the  plaintiff  ac- 
quired or  should  have  acquired  actual  knowledge  of  the  exist- 
ence of  such  cause  of  action. 
"(2)  In  the  case  of  fraud  or  concealment,  the  period  described  in 
paragraph  (1)(B)  shall  be  extended  to  6  years  after  the  applicable 
date. 

"(j)  The  district  courts  of  the  United  States  have  jurisdiction  of 
actions  brought  under  this  subsection  without  regard  to  the  amount 
in  controversy. 

"(k)  In  any  suit,  action  or  proceeding  in  which  the  1991  Fund  is  a 
party,  in  any  State  court,  the  1991  Fund  may,  without  bond  or  secu- 
rity, remove  such  suit,  action,  or  proceeding  from  the  State  court  to 
the  United  States  district  court  for  the  district  or  division  in  which 
such  suit,  action  or  proceeding  is  pending  by  following  any  proce- 
dure for  removal  now  or  hereafter  in  effect. 
"SEC.  9723.  DEFINITIONS. 

"For  purposes  of  this  chapter — 

"(1)  The  term  'coal  production  work'  shall  mean  work  in 
which  an  individual  engages  in  physical  operations  consisting 
of  the  mining,  preparation,  handling,  processing,  cleaning  and 
loading  of  coal,  including  removal  of  overburden  and  coal 
waste,  the  transportation  of  coal  (except  by  waterway  or  rail  not 
owned  by  an  employer  engaged  in  the  production  of  coal),  repair 
and  maintenance  work  normally  performed  at  a  mine  site  or 
central  shop  of  an  employer  engaged  in  the  production  of  coal, 
maintenance  of  gob  piles  and  mine  roads,  construction  of  mine 
or  mine-related  facilities  including  the  erection  of  mine  tipples 
and  sinking  of  mine  shafts  or  slopes  performed  by  employees  of 
the  employer  engaged  in  the  production  of  coal,  and  work  of  the 
type  customarily  related  to  the  foregoing;  except  that  the  term 
shall  not  mean  managerial,  supervisory,  warehouse,  clerical  or 
technical  work,  unless  such  work  is  performed  subject  to  a  coal 
wage  agreement  binding  the  employer  engaged  in  the  production 
of  coal 

"(2)  The  term  'coal  wage  agreement'  shall  mean — 

"(A)  the  National  Bituminous  Coal  Wage  Agreement; 
"(B)  any  agreement  substantially  identical  or  substantial- 
ly similar  to  such  agreement,  but  only  if,  as  of  the  date  of 
enactment  of  this  chapter,  such  agreement  provided  for  con- 
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tributions  to  be  made  to  the  plans  described  in  section 
9721(d);  or 

"(C)  any  other  agreement  entered  into  between  an  employ- 
er in  the  bituminous  coal  industry  and  the  United  Mine 
Workers  of  America  that  requires  the  provision  of  health 
benefits  to  retirees  of  such  employer,  eligibility  for  which  is 
based  on  years  of  service  credited  under  a  plan  established 
by  the  settlors  and  described  in  section  404(c)  or  a  continu- 
ation of  such  plan. 
"(3)  The  term  'credited  service' shall  have  the  same  meaning  as 
determined  under  the  applicable  defined  benefit  pension  plan, 
but  only  if  such  service  was  of  the  type  used  to  determine 
eligibility  under  the  plan  described  in  section  9721(d)(2)(B). 
section  9721(d)(2)(B). 
"(4)  The  term  'excess  pension  assets'  shall  mean  the  excess  of 
the  current  value  of  plan  assets  (as  defined  in  section  8(26)  of 
the  Employee  Retirement  Income  Security  Act  of  1974  (29  U.S.C. 
1002(26))  of  the  plan  described  in  section  9721(c)  over  the  actuar- 
ial present  value  of  all  benefits  for  all  plan  participants  under 
such  plan,  determined  as  of  the  date  of  enactment,  in  accord- 
ance with  the  actuarial  assumptions  and  methods  which  reflect 
the  plan  actuary's  best  estimate  of  anticipated  experience  under 
such  plan,  except  that  where  excess  pension  assets  are  recalcu- 
lated as  required  under  section  9721(a)(1),  the  amount  of  excess 
pension  assets  shall  be  determined  as  of  the  July  1  next  preced- 
ing the  date  of  the  recalculation. 

"(5)  A  last  signatory  operator  shall  be  considered  to  be  in 
business  for  purposes  of  this  chapter  if  any  of  the  following  con- 
ducts or  derives  revenue  from  any  business,  whether  or  not 
within  the  coal  industry — 

"(A)  such  last  signatory  operator; 

"(B)  any  member  of  the  controlled  group  of  corporations 
(within  the  meaning  of  section  414(b))  of  such  last  signatory 
operator;  or 

"(C)  any  trade  or  business  which  is  under  common  con- 
trol (as  determined  under  section  414(c))  with  such  last  sig- 
natory operator. 

If  a  last  signatory  operator  is  no  longer  in  business  and  there  is 
no  successor,  the  relationships  described  in  paragraphs  (2)  and 
(3)  shall  be  determined  at  the  time  it  ceased  to  be  in  business. 

"(6)(A)  The  term  'last  signatory  operator  shall  mean,  with  re- 
spect to  any  orphan  miner  or  other  coal  industry  retiree  eligible 
for  medical  benefits,  a  person  that  meets  or  at  one  time  met  the 
following  conditions: 

"(i)  A  person  meets  the  conditions  of  this  clause  if  such 
person  is — 

"(I)  an  owner,  lessee  or  other  person  who  operates, 
controls  or  supervises  a  coal  mine; 

"(II)  an  independent  contractor  who  operates,  con- 
trols or  supervises  a  coal  mine;  or 

"(III)  in  the  event  a  person  described  in  (I)  or  (II)  is 
no  longer  in  business,  any  successor  to  such  person, 
except  that  a  purchaser  shall  not  be  considered  to  be  a 
successor  with  respect  to  any  orphan  miner  or  other 
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coal  industry  retiree  eligible  for  medical  benefits,  if  re- 
sponsibility for  the  medical  benefits  of  such  orphan 
miner  or  other  coal  industry  retiree  was  retained  by  the 
seller  in  the  purchase  and  sale  transaction, 
"(ii)  A  person  meets  the  conditions  of  this  clause  if  such 
person  or,  in  the  case  of  a  person  described  in  clause  (i)(III), 
such  person 's  predecessor — 

"(I)  was  a  signatory  to  a  1978  coal  wage  agreement, 
or  any  subsequent  coal  wage  agreement;  and 

"(II)  was  the  last  coal  industry  employer  of  such 
orphan  miner  or  other  retiree. 
"(B)  Notwithstanding  subparagraph  (A),  if,  as  of  the  date  of 
enactment  of  this  chapter,  a  person  has  assumed  or  retained  re- 
sponsibility for  retiree  medical  benefit  obligations  for  individ- 
uals who  retired  from  employment  under  a  coal  wage  agree- 
ment, then  such  person  shall  be  treated  as  the  last  signatory  op- 
erator with  respect  to  such  individuals  for  purposes  of  this 
chapter,  and  any  person  from  whom  such  responsibility  was  as- 
sumed shall  not  be  treated  as  the  last  signatory  operator. 

"(C)  For  purposes  of  this  chapter,  the  last  signatory  operator 
of  any  orphan  miner  or  other  coal  industry  retiree  shall  be  con- 
sidered to  be  the  last  signatory  operator  with  respect  to  such 
orphan  miners  or  other  coal  industry  retiree's  spouse,  surviving 
spouse  and  dependents,  if  any. 

"(7)  The  term  'National  Bituminous  Coal  Wage  Agreement' 
shall  mean  the  collective  bargaining  agreement  negotiated  by 
the  settlors. 

"(8)  The  term  'settlors'  means  the  United  Mine  Workers  of 
America  and  the  Bituminous  Coal  Operators'  Association,  Inc. 
(hereinafter  referred  to  as  the  'BCOA  ),  except  that  if  the  BCOA 
ceases  to  exist,  members  of  the  BCOA  representing  more  than  50 
percent  of  the  tonnage  membership  of  BCOA  on  the  date  of  en- 
actment of  this  Act  shall  collectively  be  considered  a  settlor. 
"SEC.  9724.  SHAM  TRANSACTIONS. 

"If  a  principal  purpose  of  any  transaction  is  to  evade  or  avoid  li- 
ability under  this  chapter,  this  chapter  shall  be  applied  (and  liabil- 
ity shall  be  imposed)  without  regard  to  such  transaction.  A  bona 
fide,  arm's-length  sale  of  an  entity  subject  to  liability  under  this 
chapter  to  an  unrelated  party  (within  the  meaning  of  section  4304(d) 
of  the  Employee  Retirement  Income  Security  Act  of  1974,  as  amend- 
ed), shall  not  by  itself  be  sufficient  to  establish  a  principal  purpose 
to  evade  or  avoid  liability  within  the  meaning  of  this  section.  " 

(b)  Conforming  Amendment.— The  table  of  subtitles  for  the  In- 
ternal Revenue  Code  of  1986  is  amended  by  adding  at  the  end  there- 
of the  following  new  subtitle: 

"Subtitle  J.  Coal  Industry  health  benefits.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  on  and  after  the  date  of  the  enactment  of  this  Act. 
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And  the  Senate  agree  to  the  same. 

That  the  Senate  recede  from  its  amendment  to  the  title  of  the 
bill. 

Dan  Rostenkowski, 
Sam  Gibbons, 
J.J.  Pickle, 
Charles  B.  Rangel, 
Pete  Stark, 
Managers  on  the  Part  of  the  House. 

Lloyd  Bentsen, 
George  Mitchell, 
Daniel  Patrick  Moynihan, 
Managers  on  the  Part  of  the  Senate. 


JOINT  EXPLANATORY  STATEMENT  OF  THE  COMMITTEE  OF 

CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the 
conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendments  of  the  Senate  to  the  bill  (H.R.  4210)  to  amend  the  In- 
ternal Revenue  Code  of  1986  to  provide  incentives  for  increased 
economic  growth  and  to  provide  tax  relief  for  families,  submit  the 
following  joint  statement  to  the  House  and  the  Senate  in  explana- 
tion of  the  effect  of  the  action  agreed  upon  by  the  managers  and 
recommended  in  the  accompanying  conference  report. 

The  Senate  amendment  to  the  text  of  the  bill  struck  out  all  of 
the  House  bill  after  the  enacting  clause  and  inserted  a  substitute 
text. 

The  House  recedes  from  its  disagreement  to  the  amendment  of 
the  Senate  with  an  amendment  which  is  a  substitute  for  the  House 
bill  and  the  Senate  amendment.  The  differences  between  the  House 
bill,  the  Senate  amendment,  and  the  substitute  agreed  to  in  confer- 
ence are  noted  below,  except  for  clerical  corrections,  conforming 
changes  made  necessary  by  agreements  reached  by  the  conferees, 
and  minor  drafting  and  clarifying  changes. 
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unemployed  (sec.  2022  of  the  Senate  amendment)   324 

5.  Penalty-free  withdrawals  from  IRAs  and  retirement  plans  through 

1992  (sec.  2023  of  the  Senate  amendment)   325 

C.  Education  Provisions   326 

1.  Tax  benefit  for  interest  on  student  loans  (sec.  1002  of  the  House 

bill  and  sec.  2121  of  the  Senate  amendment)   326 

2.  Income  dependent  education  assistance:  Self-reliance  loans  (sees. 

2101  and  2102  of  the  Senate  amendment)   331 

3.  Workforce  training:  Formation  of,  and  contributions  to,  tax-exempt 

youth  training  organizations  and  establishment  of  National 
Board  for  Professional  and  Technical  Standards  (sees.  2111-2116 
of  the  Senate  amendment)   337 

4.  Expansion  of  educational  savings  bond  provisions  (sec.  2122  of  the 

Senate  amendment)   340 

5.  Extension  of  exclusion  for  employer-provided  educational  assist- 

ance (sec.  2306  of  the  House  bill  and  sec.  2123  of  the  Senate 
amendment)   341 

D.  Health  Insurance  and  Health  Care  Provisions   342 

1.  Extend  health  insurance  deduction  for  self-employed  (sec.  1006  of 

the  House  bill  and  sec.  2201  of  the  Senate  amendment)   342 

2.  Improvements  in  health  insurance  affordability  for  small  employ- 

ers   343 

a.  Grants  to  States  for  small  employer  health  insurance  purchas- 

ing programs  (sec.  2202  of  the  Senate  amendment)   343 

b.  Study  use  of  medicare  rates  by  private  health  insurance  plans 

(sec.  2203  of  the  Senate  amendment)   343 
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II.  Economic  Growth  Tax  Incentives — Continued 

D.  Health  Insurance  and  Health  Care  Provisions.— Continued 

3.  Improvements  in  health  insurance  for  small  employers:  Standards 
and  requirements  of  small  employer  health  insurance  (sec.  2211 
of  the  Senate  amendment);  Excise  tax  on  premiums  received  on 
health  insurance  policies  which  do  not  meet  certain  require- 
ments (sec.  2221  of  the  Senate  amendment);  GAO  study  and 
report  on  rating  requirements  and  benefit  packages  for  small 


group  health  insurance  (sec.  2231  of  the  Senate  amendment)   344 

4.  Improvements  in  portability  of  private  health  insurance:  Excise 

tax  imposed  on  failure  to  provide  for  preexisting  condition  (sec. 

2241  of  the  Senate  amendment)  ,   348 

5.  Health  care  cost  containment   349 

a.  Establishment  of  Health  Care  Cost  Commission  (sec.  2251  of 

the  Senate  amendment)   349 

b.  Federal  certification  of  managed  care  plans  and  utilization 

review  programs  (sec.  2252  of  the  Senate  amendment)   350 

c.  Additional  funding  for  outcomes  research  (sec.  2253  of  the 

Senate  amendment)   351 

6.  Medicare  prevention  benefits   352 

a.  Coverage  of  certain  immunizations  (sec.  2261  of  the  Senate 

amendment)   352 

b.  Coverage  of  well-child  care  (sec.  2262  of  the  Senate  amend- 

ment)  352 

c.  Demonstration  projects  for  coverage  of  other  preventive  serv- 

ices (sec.  2263  of  the  Senate  amendment)   353 

d.  OTA  study  of  process  for  review  of  medicare  coverage  of 

preventive  services  (sec.  2264  of  the  Senate  amendment)   353 

e.  Financing  of  additional  benefits  (sec.  2265  of  the  Senate 

amendment)   354 

7.  Health  benefits  for  retired  coal  miners  (sec.  2281  of  the  Senate 

amendment)   355 

E.  Capital  Gains  Provisions   356 

1.  Individual  capital  gains  (sec.  2101  of  the  House  bill  and  sees.  2301- 

2303  of  the  Senate  amendment)   356 

2.  Small  business  stock  (sec.  2102  of  the  House  bill  and  sec.  2311  of 

the  Senate  amendment)   364 

F.  Real  Estate  Provisions   369 

1.  Exclusion  of  gain  on  the  sale  of  a  principal  residence  (sec.  1004  of 

the  House  bill)   369 

2.  Tax  credit  for  first-time  homebuyers  (sec.  2401  of  the  Senate 

amendment)   369 

3.  Modification  of  passive  loss  rules  for  certain  real  estate  persons 

(sec.  2201  of  the  House  bill  and  sec.  2411  of  the  Senate  amend- 
ment)  370 

4.  Changes  relating  to  real  estate  investments  by  pension  funds  and 

others   376 

a.  Relax  debt-finance  restrictions  (sec.  2211  of  the  House  bill  and 

sec.  2421  of  the  Senate  amendment)   376 

b.  Repeal  automatic  UBTI  rule  for  publicly-traded  partnerships 

(sec.  2212  of  the  House  bill  and  sec.  2422  of  the  Senate 
amendment)   378 

c.  Permit  title-holding  companies  to  receive  small  amounts  of 

income  that  is  subject  to  UBTI  (sec.  2213  of  the  House  bill 

and  sec.  2423  of  the  Senate  amendment)   379 

d.  Exclude  from  UBTI  any  gains  from  the  disposition  of  property 

acquired  from  financial  institutions  in  conservatorships  or 
receiverships  (sec.  2214  of  the  House  bill  and  sec.  2424  of  the 
Senate  amendment)   380 

e.  Exclude  loan  commitment  fees  and  certain  option  premiums 

from  UBTI  (sec.  2425  of  the  Senate  amendment)   381 

f.  Exclude  certain  hotel  rental  income  from  UBTI  (sec.  2426  of 

the  Senate  amendment)   382 

g.  Relax  limitations  on  investments  in  real  estate  investment 

trusts  by  pension  funds  (sec.  2215  of  the  House  bill)   382 

5.  Increase  recovery  period  for  depreciation  of  real  property  (sec.  3202 

of  the  House  bill  and  sec.  2431  of  the  Senate  amendment)   384 
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II.  Economic  Growth  Tax  Incentives — Continued 

F.  Real  Estate  Provisions. — Continued 

6.  Extension  of  low-income  housing  tax  credit  (sec.  2302  of  the  House 

bill  and  sec.  2432  of  the  Senate  amendment)   385 

7.  Qualified  mortgage  bonds  and  mortgage  credit  certificate  programs 

(sec.  2304  of  the  House  bill  and  sec.  2433  of  the  Senate  amend- 
ment)   390 

8.  Treatment  of  contributions  in  aid  of  construction  (sec.  2434(a)  of 

the  Senate  amendment)   391 

9.  Require  reporting  of  taxpayer  identification  numbers  of  parties  in 

seller-financed  mortgage  transactions  (sec.  2434(b)  of  the  Senate 
amendment)   392 

G.  Minimum  Tax  Provisions   393 

1.  AMT  treatment  of  charitable  contributions  of  appreciated  property 

(sec.  2401  of  the  House  bill  and  sec.  2502  of  the  Senate  amend- 
ment)   393 

2.  Alternative  minimum  tax  relief  for  intangible  drilling  costs  of 

independent  oil  and  gas  producers  (sec.  2503  of  the  Senate 
amendment)   396 

3.  Elimination  of  ACE  depreciation  adjustment  (sec.  2402  of  the 

House  bill  and  sec.  2504  of  the  Senate  amendment)   399 

H.  Extension  of  Other  Expiring  Tax  Provisions   400 

1.  Research  and  experimentation  tax  credit  (sec.  2301  of  the  House 

bill  and  sec.  2505  of  the  Senate  amendment)   400 

2.  Extension  of  targeted  jobs  tax  credit  (sec.  2303  of  the  House  bill 

and  sec.  1003  of  the  Senate  amendment)   401 

3.  Qualified  small-issue  bonds  (sec.  2305  of  the  House  bill  and  sec. 

2506  of  the  Senate  amendment)   402 

4.  Business  energy  tax  credits  for  solar  and  geothermal  property  (sec. 

2507  of  the  Senate  amendment)   403 

5.  Excise  tax  on  certain  vaccines  for  the  Vaccine  Injury  Compensa- 

tion Trust  Fund  (sec.  2307  of  the  House  bill  and  sec.  2508  of  the 
Senate  amendment)   403 

6.  Permanent  extension  of  general  fund  transfer  to  Railroad  Retire- 

ment Tier  2  Fund  (sec.  2308  of  the  House  bill  and  sec.  2509  of  the 
Senate  amendment)   406 

7.  Tax  credit  for  orphan  drug  clinical  testing  expenses  (sec.  2510  of 

the  Senate  amendment)   406 

8.  Access  to  tax  information  by  the  Department  of  Veterans  Affairs 

(sec.  2124  of  the  Senate  amendment)   407 

9.  Exclusion  for  employer-provided  group  legal  services  and  tax  ex- 

emption for  group  legal  services  organizations  (sec.  6007  of  the 
Senate  amendment)   408 

10.  Allocation  and  apportionment  of  research  expenses   408 

I.  Urban  Tax  Enterprise  Zones  and  Rural  Development  Investment  Zones 

(sees.  2601-2611  of  the  House  bill)   410 

J.  Excise  Taxes   418 

1.  Repeal  of  luxury  excise  tax  on  boats,  aircraft,  jewelry,  and  furs; 

Indexing  of  luxury  excise  tax  on  automobiles  (sec.  2501  of  the 
House  bill  and  sec.  2511  of  the  Senate  amendment)   418 

2.  Impose  excise  tax  on  diesel  fuel  used  in  non-commercial  boats  (sec. 

2502  of  the  House  bill  and  sec.  2512  of  the  Senate  amendment)   418 

3.  Increase  base  tax  rate  on  ozone-depleting  chemicals  (sec.  2271  of 

the  Senate  amendment)   419 

K.  Trade-Related  Provisions   420 

1.  Classification  of  multi-purpose  vehicles  (sec.  2514  of  the  Senate 

amendment)   420 

2.  Western  Hemispheric  Trade  Center  (sec.  6006  of  the  Senate 

amendment)   421 

III.  Tax  Payments  by  High-Income  Taxpayers   421 

A.  Treatment  of  High-Income  Individuals   421 

1.  Individual  income  tax  rates  (sec.  3001-3002  of  the  House  bill  and 

sec.  3001  of  the  Senate  amendment)   421 

2.  Surtax  on  taxable  income  in  excess  of  $1  million  (sec.  3003  of  the 

House  bill  and  sec.  3002  of  the  Senate  amendment)   424 

3.  Extension  of  itemized  deduction  limitation  (sec.  3004  of  the  House 

bill  and  sec.  3003  of  the  Senate  amendment)   425 
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III.  Tax  Payments  by  High-Income  Taxpayers— Continued 

A.  Treatment  of  High-Income  Individuals — Continued 

4.  Extension  of  personal  exemption  phaseout  (sec.  3005  of  the  House 

bill  and  sec.  3004  of  the  Senate  amendment)   426 

B.  Administrative  Provisions   427 

1.  Modify  individual  estimated  tax  requirements  (sec.  3101  of  the 

House  bill  and  Senate  amendment)   427 

2.  Modify  estimated  tax  payment  rules  for  large  corporations  (sec. 

3102  of  the  House  bill  and  Senate  amendment)   428 

3.  Expansion  of  45-day  interest-free  period  (sec.  3103  of  the  House  bill 

and  Senate  amendment)   429 

C.  Other  Revenue-Increase  Provisions   430 

1.  Mark  to  market  accounting  method  for  dealers  in  securities  (sec. 

3205  of  the  House  bill  and  sec.  3005  of  the  Senate  amendment)   430 

2.  Limit  deduction  for  executive  compensation  (sec.  3006  of  the  House 

bill  and  Senate  amendment)   437 

3.  Tax  treatment  of  certain  FSLIC  financial  assistance  (sec.  3201  of 

the  House  bill  and  sec.  6002  of  the  Senate  amendment)   439 

4.  Deduction  for  moving  expenses  (sec.  3203  of  the  House  bill)   443 

5.  Treatment  of  pre-contribution  gain  on  certain  partnership  redemp- 

tions (sec.  3204  of  the  House  bill)   445 

IV.  Simplification  Provisions   446 

A.  Provisions  Relating  to  Individuals   446 

1.  Rollover  of  gain  on  sale  of  principal  residence  in  case  of  multiple 

rollovers  and  in  case  of  divorce  or  separation  (sec.  4102  of  the 
House  bill  and  sec.  4101  of  the  Senate  amendment)   446 

2.  De  minimis  exception  to  passive  loss  rules  (sec.  4103  of  the  House 

bill)   447 

3.  Permit  payment  of  taxes  by  credit  card  (sec.  4104  of  the  House  bill 

and  sec.  4102  of  the  Senate  amendment)   449 

4.  Election  by  parent  to  claim  unearned  income  of  certain  children 

on  parent's  return  (sec.  4105  of  the  House  bill  and  sec.  4103  of 

the  Senate  amendment)   449 

5.  Simplified  foreign  tax  credit  limitation  for  individuals  (sec.  4106  of 

the  House  bill  and  sec.  4104  of  the  Senate  amendment)   450 

6.  Personal  transactions  by  individuals  in  foreign  currency  (sec.  4107 

of  the  House  bill  and  sec.  4105  of  the  Senate  amendment)   451 

7.  Make  income  tax  withholding  rules  parallel  to  rules  for  exclusion 

from  income  for  combat  pay  (sec.  4108  of  the  House  bill  and  sec. 
4106  of  the  Senate  amendment)   453 

8.  Expanded  access  to  simplified  income  tax  returns  (sec.  4109  of  the 

House  bill  and  sec.  4107  of  the  Senate  amendment)   453 

9.  Simplification  of  tax  treatment  of  rural  letter  carriers'  vehicle 

expenses  (sec.  4110  of  the  House  bill  and  sec.  4108  of  the  Senate 
amendment)   454 

10.  Exception  from  luxury  excise  tax  for  certain  equipment  installed 
on  passenger  vehicles  for  use  by  disabled  individuals  (sec.  4111  of 

the  House  bill  and  sec.  4109  of  the  Senate  amendment)   455 

B.  Pension  Simplification   455 

1.  Simplified  distribution  rules  (sees.  4201-4203  of  the  House  bill  and 

sees.  4201-4204  of  the  Senate  amendment)   455 

2.  Increased  access  to  pension  plans   462 

a.  Simplified  salary  reduction  arrangements  for  small  employers 

(sec.  4211  of  the  House  bill  and  Senate  amendment)   462 

b.  Repeal  of  limitation  on  ability  of  nongovernmental  tax-exempt 

employers  to  maintain  cash  or  deferred  arrangements  (sec. 
4212  of  the  House  bill  and  Senate  amendment)   464 

c.  Duties  of  master  and  prototype  plan  sponsors  (sec.  4213  of  the 

House  bill  and  Senate  amendment)   465 

3.  Nondiscrimination  provisions   467 

a.  Simplification  of  nondiscrimination  tests  applicable  under  sec- 

tions 401  (k)  and  (m)  (sec.  4222  of  the  House  bill  and  sec. 
4224  of  the  Senate  amendment)   467 

b.  Definition  of  highly  compensated  employee  and  family  aggre- 

gation rules  (sec.  4223  of  the  House  bill  and  sec.  4221  of  the 
Senate  amendment)   471 
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IV.  Simplification  Provisions — Continued 

B.  Pension  Simplification — Continued 

3.  Nondiscrimination  provisions — Continued 

c.  Election  to  treat  base  pay  as  compensation  (sec.  4222  of  the 

Senate  amendment)   474 

d.  Modification  of  additional  participation  requirements  (sec. 

4223  of  the  Senate  amendment)   474 

4.  Miscellaneous  pension  simplification   475 

a.  Definition  of  leased  employee  (sec.  4221  of  the  House  bill  and 

sec.  4231  of  the  Senate  amendment)   475 

b.  Cost-of-living  adjustments  (sec.  4224  of  the  House  bill  and  sec. 

4233  of  the  Senate  amendment)   479 

c.  Plans  covering  self-employed  individuals  (sec.  4225  of  the 

House  bill  and  sec.  4234  of  the  Senate  amendment)   480 

d.  Alternative  full  funding  limitation  (sec.  4226  of  the  House  bill 

and  sec.  4236  of  the  Senate  amendment)   480 

e.  In-service  distributions  from  rural  cooperative  plans  (sec.  4227 

of  the  House  bill  and  sec.  4237  of  the  Senate  amendment)   482 

f.  Special  rule  for  plans  covering  pilots  (sec.  4228  of  the  House 

bill  and  sec.  4245  of  the  Senate  amendment)   483 

g.  Elimination  of  special  vesting  rule  for  multi-employer  plans 

(sec.  4229  of  the  House  bill)   484 

h.  Treatment  of  deferred  compensation  plans  of  State  and  local 

governments  and  tax-exempt  organizations  (sec.  4230  of  the 
House  bill)   484 

i.  Limits  on  contributions  and  benefits  under  governmental  plans 

(sec.  4231  of  the  House  bill  and  sec.  4238  of  the  Senate 
amendment)   486 

j.  Use  of  501(c)(21)  black  lung  trust  assets  to  fund  retiree  health 
benefits  (sec.  4232  of  the  House  bill  and  sec.  4239  of  the 
Senate  amendment)   487 

k.  Definition  of  employer  reversion  (sec.  4233  of  the  House  bill) ....  488 

I.  Clarification  of  application  of  health  care  continuation  rules  to 

savings  and  loan  associations  (sec.  4234  of  the  House  bill)   488 

m.  Elimination  of  half-year  requirements  (sec.  4232  of  the  Senate 

amendment)   489 

n.  Penalties  for  failure  to  provide  reports  relating  to  pension 
payments  (sec.  4905  of  the  House  bill  and  sec.  4240  of  the 
Senate  amendment)   490 

o.  Contributions  on  behalf  of  disabled  employees  (sec.  4241  of  the 

Senate  amendment)   490 

p.  Affiliation  requirements  for  employers  jointly  maintaining  a 

VEBA  (sec.  4242  of  the  Senate  amendment)   491 

q.  Disaggregation  of  union  plans  (sec.  4243  of  the  Senate  amend- 
ment)  492 

r.  Uniform  retirement  age  (sec.  4244  of  the  Senate  amendment)....  493 

s.  National  Commission  on  Private  Pension  Plans  (sec.  4246  of 

the  Senate  amendment)   493 

t.  Date  for  adoption  of  plan  amendments  (sec.  4247  of  the  Senate 

amendment)   494 

u.  Full  funding  limitation  of  multi-employer  plans  (sec.  4235  of 

the  Senate  amendment)   494 

C.  Treatment  of  Large  Partnerships   495 

1.  General  Provisions   495 

a.  Simplified  flow-through  for  large  partnerships  (sec.  4301  of  the 

House  bill  and  Senate  amendment)   495 

b.  Simplified  audit  procedures  for  large  partnerships  (sec.  4302  of 

the  House  bill  and  Senate  amendment)   509 

c.  Advance  due  date  for  furnishing  information  to  partners  (sec. 

4303  of  the  House  bill  and  Senate  amendment)   513 

d.  Partnership  returns  on  magnetic  media  (sec.  4304  of  the  House 

bill  and  Senate  amendment)  

2.  Partnership  Proceedings  Under  Tax  Equity  and  Fiscal  Responsibil- 

ity Act  of  1982  (TEFRA)   514 

a.  Clarify  the  treatment  of  partnership  items  in  deficiency  pro- 
ceedings (sec.  4311  of  the  House  bill  and  Senate  amendment).  514 
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IV.  Simplification  Provisions — Continued 

C.  Treatment  of  Large  Partnerships — Continued 

2.  Partnership  Proceedings  Under  Tax  Equity  and  Fiscal  Responsibil- 
ity Act  of  1982  (TEFRA)— Continued 

b.  Permit  the  IRS  to  rely  on  partnership  returns  to  determine 

the  proper  audit  procedures  (sec.  4312  of  the  House  bill  and 
Senate  amendment)   516 

c.  Statute  of  limitations  suspension  ,   517 

i.  Suspend  statute  when  an  untimely  petition  is  filed  (sec. 

4313(a)  of  the  House  bill  and  Senate  amendment)   517 

ii.  Suspend  statute  of  limitations  during  bankruptcy  proceed- 

ings (sec.  4313(b)  of  the  House  bill  and  Senate  amend- 
ment)  517 

iii.  Extend  statute  of  limitations  for  bankrupt  TMPs  (sec. 
4313(c)  of  the  House  bill  and  Senate  amendment)   518 

d.  Expand  small  partnership  exception  from  TEFRA  (sec.  4314  of 

the  House  bill  and  Senate  amendment)   519 

e.  Exclude  partial  settlements  from  1-year  assessment  rule  (sec. 

4315  of  the  House  bill  and  Senate  amendment)   520 

f.  Extend  time  for  filing  a  request  for  administrative  adjustment 

(sec.  4316  of  the  House  bill  and  Senate  amendment)   520 

g.  Provide  innocent  spouse  relief  for  TEFRA  proceedings  (sec. 

4317  of  the  House  bill  and  Senate  amendment)   521 

h.  Determine  penalties  at  the  partnership  level  (sec.  4318  of  the 

House  bill  and  the  Senate  amendment)   522 

i.  Clarify  jurisdiction  of  the  Tax  Court  (sec.  4319  of  the  House  bill 

and  the  Senate  amendment)   522 

j.  Treatment  of  premature  petitions  filed  by  certain  partners  (sec. 

4320  of  the  House  bill  and  the  Senate  amendment)   523 

k.  Clarify  bond  requirement  for  appeals  from  TEFRA  proceed- 
ings (sec.  4321  of  the  House  bill  and  the  Senate  amendment) .  523 
1.  Suspend  interest  where  there  is  a  delay  in  computational 
adjustment  resulting  from  TEFRA  settlements  (sec.  4322  of 
the  House  bill  and  the  Senate  amendment)   524 

D.  Foreign  Provisions   525 

1.  Deferral  of  tax  on  income  earned  through  foreign  corporations  and 

exceptions  to  deferral  (sees.  4401-4404  of  the  House  bill  and  the 
Senate  amendment)   525 

2.  Treatment  of  controlled  foreign  corporations  (sees.  4411-4414  of  the 

House  bill  and  sees.  4411-4413  of  the  Senate  amendment)   526 

3.  Translation  of  foreign  taxes  into  U.S.  dollar  amounts  (sec.  4421  of 

the  House  bill  and  the  Senate  amendment)   536 

4.  Foreign  tax  credit  limitation  under  the  alternative  minimum  tax 

(sec.  4422  of  the  House  bill  and  the  Senate  amendment)..   540 

5.  Inbound  and  outbound  transfers  (sees.  4423  and  4424  of  the  House 

bill  and  the  Senate  amendment)   541 

E.  Treatment  of  Intangibles   545 
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I.  Income  Tax  Treatment  of  Working  Families 


1.  TAX  CREDIT  FOR  MIDDLE-INCOME  TAXPAYERS 


Present  law 


Present  law  provides  no  income  tax  credit  based  on  social  securi- 
ty tax  liability.  Under  present  law,  a  payroll  tax  is  imposed  to  fi- 
nance social  security  programs  through  the  old-age,  survivors,  and 
disability  insurance  (OASDI)  and  hospital  insurance  (HI)  trust 
funds.  As  of  January  1992,  the  employer  and  employee  each  pay  an 
OASDI  tax  equal  to  6.20  percent  of  the  first  $55,500  of  covered 
earnings  and  an  HI  tax  equal  to  1.45  percent  of  the  first  $130,200  of 
covered  earnings.  Self-employed  individuals  pay  tax  at  the  com- 
bined employer-employee  rate,  but  are  permitted  to  deduct  one-half 
of  the  payment  as  a  business  expense  in  determining  their  income 
tax  liability. 

Present  law  provides  no  income  tax  credit  to  taxpayers  on  the 
basis  of  whether  taxpayers  have  a  child  residing  with  them.  How- 
ever, present  law  permits  a  personal  exemption  deduction  from 
gross  income  for  each  of  the  taxpayer's  dependent  children.  For 
1992,  the  amount  of  this  deduction  is  $2,300  for  each  exemption 
claimed.  This  exemption  amount  is  adjusted  annually  for  inflation. 

In  addition,  low-income  workers  with  children  are  able  to  claim  a 
refundable  earned  income  tax  credit  (EITC)  of  up  to  17.6  percent 
(18.4  percent  for  taxpayers  with  more  than  one  qualifying  child)  of 
the  first  $7,520  of  earned  income  for  1992.  The  maximum  amount 
of  credit  for  1992  is  $1,324  ($1,384  for  taxpayers  with  more  than 
one  qualifying  child).  This  maximum  credit  is  reduced  by  12.57  per- 
cent (13.14  percent  for  taxpayers  with  more  than  one  qualifying 
child)  of  earned  income  (or  adjusted  gross  income,  if  greater)  in 
excess  of  $11,840.  The  EITC  is  totally  phased  out  for  workers  with 
earned  income  (or  adjusted  gross  income,  if  greater)  over  $22,370. 
The  maximum  amount  of  earned  income  on  which  the  EITC  may 
be  claimed  and  the  income  threshold  for  the  phaseout  of  the  EITC 
are  indexed  for  inflation.  Earned  income  consists  of  wages,  salaries, 
other  employee  compensation,  and  net  self-employment  income. 

The  credit  rates  for  the  EITC  change  over  time  under  present 
law,  as  shown  in  the  following  table. 


One  qualifying  child- 


Two  or  more  qualifying 
children- 


Year 


Phaseout 
rate 


Credit  rate 


Credit  rate 


Phaseout 
rate 


1992  

1993  

1994  and  after 


17.6 
18.5 
23.0 


12.57 
13.21 
16.43 


18.4 
19.5 
25.0 


13.14 
13.93 
17.86 
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House  bill 

The  House  bill  provides  a  refundable  income  tax  credit  in  calen- 
dar years  1992  and  1993  for  up  to  20  percent  of  an  employee's 
social  security  tax  liability.  The  employee's  social  security  tax  li- 
ability equals  the  sum  of  the  employee  share  of  OASDI  and  HI  tax 
liability  and  not  the  employer  portion.  In  the  case  of  self-employed 
individuals,  the  base  of  the  credit  will  be  one-half  total  OASDI  and 
HI  tax  liability.  The  maximum  credit  is  $200  for  single  taxpayers 
and  $400  for  married  couples  filing  joint  returns.  The  income  tax 
credit  will  not  reduce  social  security  trust  fund  reserves. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning after  December  31,  1991.  The  provision  will  not  apply  to  tax- 
able years  beginning  after  December  31,  1993. 

Senate  amendment 

The  Senate  amendment  provides  a  $300  income  tax  credit  for 
each  qualifying  child  of  the  taxpayer.  A  "qualifying  child"  is  de- 
fined as  a  child  under  age  16  who  resided  with  the  taxpayer  for 
more  than  6  months  during  the  taxable  year.  The  tax  credit  offsets 
regular  tax  liability  and  is  not  refundable  (although,  through  the 
offset  of  tax  liability,  the  tax  credit  could  act  to  increase  the 
amount  of  refund  from  the  earned  income  tax  credit  that  a  taxpay- 
er might  receive).  The  credit  amount  is  indexed  annually  for  infla- 
tion (though  no  indexing  occurs  until  the  inflation  adjustment  is 
greater  than  $50).  In  addition,  the  credit  is  phased  out  ratably  for 
taxpayers  with  adjusted  gross  income  between  $47,500  and  $60,000 
(the  phaseout  range  is  not  adjusted  for  inflation). 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning after  December  31,  1991. 

Conference  agreement 

The  conference  agreement  follows  both  the  House  bill  and  the 
Senate  amendment,  with  modifications. 

For  1992  and  1993,  the  conference  agreement  provides  an  income 
tax  credit  for  up  to  20  percent  of  an  employee's  social  security  tax 
liability.  In  the  case  of  State  and  local  government  workers  who  do 
not  pay  FICA  taxes,  contributions  to  a  retirement  plan  maintained 
by  the  State  or  local  government  will  be  considered  equivalent  to 
social  security  tax  liability.  The  maximum  credit  is  $150  for  un- 
married taxpayers  and  $300  for  married  couples  filing  joint  re- 
turns. The  tax  credit  is  phased  out  ratably  for  taxpayers  with  ad- 
justed gross  income  between  $50,000  and  $70,000  (married  taxpay- 
ers filing  a  joint  return),  or  between  $35,000  and  $50,000  (unmar- 
ried taxpayers  filing  as  single  or  as  head  of  household).  The  tax 
credit  is  refundable  to  taxpayers  with  a  ' 'qualifying  child",  for  pur- 
poses of  this  credit  generally  defined  as  a  child  under  age  19  who 
resided  with  the  taxpayer  for  more  than  6  months  during  the  tax- 
able year. 

For  taxable  years  beginning  in  1994  and  thereafter,  the  confer- 
ence agreement  provides  a  nonrefundable  $300  income  tax  credit 
(indexed  for  inflation)  for  each  qualifying  child  of  the  taxpayer.  For 
purposes  of  this  credit,  a  ' 'qualifying  child"  is  defined  as  a  child 
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under  age  16  who  resided  with  the  taxpayer  for  more  than  6 
months  during  the  taxable  year.  The  credit  is  phased  out  ratably 
for  taxpayers  with  adjusted  gross  income  between  $50,000  and 
$70,000  (the  phaseout  range  is  not  adjusted  for  inflation). 

2.  SIMPLIFICATION  AND  EXPANSION  OF  EARNED  INCOME  TAX  CREDIT 

Present  law 

Eligible  low-income  workers  are  able  to  claim  a  refundable 
earned  income  tax  credit  (EITC)  of  up  to  17.6  percent  of  the  first 
$7,520  of  earned  income  for  1992  (18.4  percent  for  taxpayers  with 
more  than  one  qualifying  child).  The  maximum  amount  of  credit 
for  1992  is  $1,324  ($1,384  for  taxpayers  with  more  than  one  qualify- 
ing child).  This  maximum  credit  is  reduced  by  12.57  percent  of 
earned  income  (or  adjusted  gross  income,  if  greater)  in  excess  of 
$11,840  (13.14  percent  for  taxpayers  with  more  than  one  qualifying 
child).  The  EITC  is  totally  phased  out  for  workers  with  earned 
income  (or  adjusted  gross  income,  if  greater)  over  $22,370.  The  max- 
imum amount  of  earned  income  on  which  the  EITC  may  be 
claimed  and  the  income  threshold  for  the  phaseout  of  the  EITC  are 
indexed  for  inflation.  Earned  income  consists  of  wages,  salaries, 
other  employee  compensation,  and  net  self-employment  income. 

The  credit  rates  for  the  EITC  change  over  time  under  present 
law,  as  shown  in  the  following  table. 


One  qualifying  child—  Two  or  more  qualifying 
  children— 

Cre«e     ?1T     Credit  rate  *™* 


1992   17.6       12.57        18.4  13.14 

1993   18.5       13.21        19.5  13.93 

1994  and  after   23.0       16.43        25.0  17.86 


A  supplemental  young  child  credit  is  available  to  taxpayers  with 
qualifying  children  under  the  age  of  one  year.  This  young  child 
credit  rate  is  5  percent  and  the  phase-out  rate  is  3.57  percent.  It  is 
computed  on  the  same  income  base  as  the  ordinary  EITC.  The  max- 
imum supplemental  young  child  credit  for  1992  is  $376.  If  a  taxpay- 
er claims  the  supplemental  young  child  credit,  the  child  that  quali- 
fies the  taxpayer  for  such  credit  is  not  a  qualifying  individual  for 
purposes  of  the  dependent  care  tax  credit  (sec.  21). 

A  supplemental  health  insurance  credit  is  available  to  taxpayers 
who  provide  health  insurance  coverage  for  their  qualifying  chil- 
dren. This  health  insurance  credit  rate  is  6  percent  and  the  phase- 
out  rate  is  4.285  percent.  It  is  computed  on  the  same  income  base 
as  the  ordinary  EITC,  but  the  credit  claimed  cannot  exceed  the  out- 
of-pocket  cost  of  the  health  insurance  coverage.  In  addition,  the 
taxpayer  is  denied  an  itemized  deduction  for  medical  expenses  of 
qualifying  insurance  coverage  up  to  the  amount  of  credit  claimed. 
The  maximum  supplemental  health  insurance  credit  for  1992  is 
$451. 
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House  bill 

The  House  bill  repeals  the  supplemental  young  child  credit  and 
the  supplemental  health  insurance  credit  and  increases  the  basic 
EITC  rate  for  taxpayers  with  two  or  more  qualifying  children  as 
shown  in  the  following  table. 


One  qualifying  child- 


Year 


Credit  rate 


Phaseout 
rate 


Two  or  more  qualifying 
children- 


Credit  rate 


Phaseout 
rate 


1992   17.6       12.57        22.2  15.84 

1993   18.5       13.21        23.3  16.64 

1994  and  after   23.0       16.43        28.8  20.58 


Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  repeals  the  supplemental  young  child 
credit  and  increases  the  basic  EITC  rate  for  taxpayers  with  two  or 
more  qualifying  children  as  shown  in  the  following  table. 


One  qualifying  child—  Two  or  more  qualifying 
  children— 

Credit  rate     Ph™f     Credit  rate  Phaseout 


1992  

1993  

1994  and  after. 


17.6 

12.57 

20.15 

14.39 

18.5 

13.21 

21.25 

15.17 

23.0 

16.43 

26.75 

19.10 

The  Senate  amendment  permits  taxpayers  to  include  all  health 
insurance  expenses  as  medical  expenses,  subject  to  the  7.5  percent 
of  adjusted  gross  income  floor  on  deductible  medical  expenses,  re- 
gardless of  whether  these  expenses  had  been  used  to  claim  the 
health  insurance  component  of  the  EITC.  The  amendment  also  per- 
mits a  self-employed  taxpayer  to  claim  the  allowable  deduction  for 
health  insurance  costs  and  to  use  the  full  amount  of  these  expenses 
that  are  related  to  coverage  of  dependent  children  to  claim  the 
health  insurance  component  of  the  EITC. 

Effective  date. — Same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment except  that  the  basic  EITC  credit  rates  are  increased  for  fam- 
ilies with  two  or  more  qualifying  children  as  shown  in  the  follow- 
ing table: 
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One  qualifying  child- 


Two  or  more  qualifying 
children— 


Year 

Credit  rate 

Phaseout 
rate 

Credit  rate 

Ptiaseout 
rate 

1992  

  17.6 

12.57 

18.9 

13.49 

1993  

  18.5 

13.21 

20.5 

14.64 

1994  and  after  

  23.0 

16.43 

26.0 

18.56 

3.  EMPLOYER-PROVIDED  TRANSPORTATION  BENEFITS 

Present  law 

Under  Treasury  regulations,  monthly  transit  passes,  tokens,  etc., 
provided  by  an  employer  are  excludable  from  an  employee's  income 
(for  both  income  and  payroll  tax  purposes)  as  a  de  minimis  fringe 
benefit  if  the  total  value  of  the  transit  pass  does  not  exceed  $21.  If 
the  total  value  of  such  benefits  exceeds  $21  per  month,  the  full 
value  of  the  benefits  is  includible  in  income. 

Parking  at  or  near  the  employer's  business  premises  that  is  paid 
for  by  the  employer  is  excludable  from  the  gross  income  of  the  em- 
ployee (for  both  income  and  payroll  tax  purposes)  as  a  working  con- 
dition fringe  benefit,  regardless  of  the  value  of  the  parking. 

House  bill 

Under  the  House  bill,  gross  income  and  wages  (for  both  income 
and  payroll  tax  purposes)  does  not  include  qualified  transportation 
fringe  benefits.  In  general,  a  qualified  transportation  fringe  is  (1) 
transportation  in  a  commuter  highway  vehicle  if  such  transporta- 
tion is  in  connection  with  travel  between  the  employee's  residence 
and  place  of  employment,  (2)  a  transit  pass,  or  (3)  qualified  parking. 
The  maximum  amount  of  qualified  parking  that  is  excludable  from 
an  employee's  gross  income  is  $180  per  month  (regardless  of  the 
total  value  of  the  parking).  Other  qualified  transportation  fringes 
are  excludable  from  gross  income  to  the  extent  that  the  aggregate 
value  of  the  benefits  does  not  exceed  $60  per  month  (regardless  of 
the  total  value  of  the  benefits). 

A  transit  pass  includes  any  pass,  token,  farecard,  voucher,  or 
similar  item  entitling  a  person  to  transportation  on  mass  transit 
facilities  (whether  publicly  or  privately  owned).  Types  of  transit  fa- 
cilities that  may  qualify  for  the  exclusion  include,  for  example, 
rail,  bus,  and  ferry. 

Qualified  parking  is  parking  provided  to  an  employee  on  or  near 
the  business  premises  of  the  employer  or  on  or  near  a  location 
from  which  the  employee  commutes  to  work  by  mass  transit,  in  a 
commuter  highway  vehicle,  or  by  carpool. 

Effective  date. — The  provision  applies  to  benefits  provided  by  the 
employer  on  or  after  January  1,  1992,  except  that  the  $160  per 
month  limit  on  the  exclusion  for  qualified  parking  benefits  applies 
to  benefits  provided  after  the  date  of  enactment. 
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Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  the  $60  and  $160  limits  are  indexed  for  inflation.  The  limits  as 
indexed  are  rounded  down  to  the  next  whole  dollar. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

II.  Economic  Growth  Tax  Incentives 

A.  Temporary  Cost  Recovery  Provisions 

1.  TEMPORARY  INCREASE  IN  AMOUNT  OF  EXPENSING  FOR  SMALL 

BUSINESSES 

Present  law 

In  lieu  of  depreciation,  a  taxpayer  with  a  sufficiently  small 
amount  of  annual  investment  may  elect  to  deduct  up  to  $10,000  of 
the  cost  of  qualifying  property  placed  in  service  for  the  taxable 
year.  In  general,  qualifying  property  is  defined  as  depreciable  tan- 
gible personal  property  that  is  purchased  for  use  in  the  active  con- 
duct of  a  trade  or  business.  The  $10,000  amount  is  reduced  (but  not 
below  zero)  by  the  amount  by  which  the  cost  of  qualifying  property 
placed  in  service  during  the  taxable  year  exceeds  $200,000.  In  addi- 
tion, the  amount  eligible  to  be  expensed  for  a  taxable  year  may  not 
exceed  the  taxable  income  of  the  taxpayer  for  the  year  that  is  de- 
rived from  the  active  conduct  of  a  trade  or  business  (determined 
without  regard  to  this  provision).  Any  amount  that  is  not  allowed 
as  a  deduction  because  of  the  taxable  income  limitation  may  be 
carried  forward  to  succeeding  taxable  years  (subject  to  similar  limi- 
tations). 

House  bill 

For  taxable  years  beginning  after  December  31,  1991,  and  before 
January  1,  1994,  the  $10,000  amount  allowed  to  be  expensed  is  in- 
creased to  $25,000. 

Effective  date— The  provision  is  effective  for  taxable  years  begin- 
ning after  December  31,  1991,  and  before  January  1,  1994. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  except  that  the 
amount  allowed  to  be  expensed  is  $20,000  (rather  than  $25,000). 
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2.  SPECIAL  DEPRECIATION  ALLOWANCE  FOR  CERTAIN  EQUIPMENT 
ACQUIRED  IN  1992 

Present  law 

Depreciation  deductions 

A  taxpayer  is  allowed  to  recover,  through  annual  depreciation 
deductions,  the  cost  of  certain  property  used  in  a  trade  or  business 
or  for  the  production  of  income.  The  amount  of  the  depreciation  de- 
duction allowed  with  respect  to  tangible  property  for  a  taxable  year 
is  determined  under  the  accelerated  cost  recovery  system 
("ACRS"),  as  modified  by  the  Tax  Reform  Act  of  1986.  Under 
ACRS,  different  types  of  property  generally  are  assigned  applicable 
recovery  periods  and  depreciation  methods.  The  recovery  periods 
applicable  to  most  tangible  personal  property  (generally  tangible 
property  other  than  residential  rental  property  and  nonresidential 
real  property)  range  from  3  to  20  years.  The  depreciation  methods 
generally  applicable  to  tangible  personal  property  are  the  200-per- 
cent and  150-percent  declining  balance  methods,  switching  to  the 
straight-line  method  for  the  taxable  year  in  which  depreciation  de- 
duction would  be  maximized. 

For  purposes  of  the  alternative  minimum  tax  ("AMT"),  tangible 
personal  property  generally  is  depreciated  using  the  150-percent 
declining  balance  method  over  useful  lives  that  are  typically  longer 
than  the  applicable  recovery  periods  for  regular  tax  purposes.  In 
addition,  for  purposes  of  the  adjusted  current  earnings  ("ACE") 
component  of  the  corporate  AMT,  tangible  personal  property  is  de- 
preciated using  the  straight-line  method  over  these  longer  useful 
lives. 

Expensing  election 

In  lieu  of  depreciation,  a  taxpayer  with  a  sufficiently  small 
amount  of  annual  investment  may  elect  to  deduct  up  to  $10,000  of 
the  cost  of  qualifying  property  placed  in  service  for  the  taxable 
year.  In  general,  qualifying  property  is  defined  as  depreciable  tan- 
gible personal  property  that  is  purchased  for  use  in  the  active  con- 
duct of  a  trade  or  business.  The  $10,000  amount  is  reduced  (but  not 
below  zero)  by  the  amount  by  which  the  cost  of  qualifying  property 
placed  in  service  during  the  taxable  year  exceeds  $200,000.  In  addi- 
tion, the  amount  eligible  to  be  expensed  for  a  taxable  year  may  not 
exceed  the  taxable  income  of  the  taxpayer  for  the  year  that  is  de- 
rived from  the  active  conduct  of  a  trade  or  business  (determined 
without  regard  to  this  provision).  Any  amount  that  is  not  allowed 
as  a  deduction  because  of  the  taxable  income  limitation  may  be 
carried  forward  to  succeeding  taxable  years  (subject  to  similar  limi- 
tations). 

House  bill 

The  House  bill  allows  an  additional  first-year  depreciation  deduc- 
tion equal  to  15  percent  of  the  adjusted  basis  of  certain  qualified 
property  that  is  placed  in  service  before  July  1,  1993.  The  addition- 
al depreciation  deduction  is  allowed  for  both  regular  tax  and  AMT 
purposes  for  the  taxable  year  in  which  the  property  is  placed  in 
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service.  The  basis  of  the  property  and  the  depreciation  allowances 
in  the  year  of  purchase  and  later  years  are  appropriately  adjusted 
to  reflect  the  additional  first-year  depreciation  deduction.  A  tax- 
payer may  elect  to  not  claim  the  additional  first-year  depreciation 
for  qualified  property. 

Property  qualifies  for  the  additional  first-year  depreciation  de- 
duction if  (1)  the  property  is  section  1245  property  to  which  ACRS 
applies  (other  than  property  that  is  required  to  be  depreciated 
under  the  alternative  depreciation  system  of  ACRS)  and  (2)  the 
original  use  of  the  property  commences  with  the  taxpayer  on  or 
after  February  1,  1992. 1  In  addition,  the  property  must  be  acquired 
by  the  taxpayer  (1)  on  or  after  February  1,  1992,  and  before  Janu- 
ary 1,  1993,  but  only  if  no  binding  written  contract  for  the  acquisi- 
tion is  in  effect  before  February  1,  1992,  or  (2)  pursuant  to  a  bind- 
ing written  contract  which  was  entered  into  on  or  after  February  1, 
1992,  and  before  January  1,  1993.  Finally,  property  that  is  manu- 
factured, constructed,  or  produced  by  the  taxpayer  for  use  by  the 
taxpayer  will  qualify  if  the  taxpayer  begins  the  manufacture,  con- 
struction, or  production  of  the  property  on  or  after  February  1, 
1992,  and  before  January  1,  1993  (and  all  other  requirements  are 
met). 

The  limitations  on  the  amount  of  depreciation  deductions  al- 
lowed with  respect  to  certain  passenger  automobiles  (sec.  280F  of 
the  Code)  are  adjusted  to  reflect  the  additional  first  year  deprecia- 
tion deduction.  Thus,  the  limitation  on  the  amount  of  depreciation 
allowable  for  the  taxable  year  that  the  automobile  is  placed  in 
service  with  respect  to  which  this  provision  applies  will  be  in- 
creased by  15  percent  and  subsequent  year  depreciation  allowances 
will  be  decreased  to  reflect  this  first  year  increase. 

The  following  examples  illustrate  the  operation  of  the  provision. 

Example  1. — Assume  that  on  July  1,  1992,  a  calendar  year  tax- 
payer acquires  and  places  in  service  qualified  property  that  costs 
$1  million.  Under  the  provision,  the  taxpayer  is  allowed  an  addi- 
tional first-year  depreciation  deduction  of  $150,000.  The  remaining 
$850,000  of  adjusted  basis  is  to  be  recovered  in  1992  and  subsequent 
years  pursuant  to  the  depreciation  rules  of  present  law. 

Example  2. — Assume  that  on  July  1,  1992,  a  calendar  year  tax- 
payer acquires  and  places  in  service  qualified  property  that  costs 
$45,000.  In  addition,  assume  that  the  property  qualifies  for  the  ex- 
pensing election  under  section  179  (as  amended  by  the  House  bill). 
Under  the  provision,  the  taxpayer  is  first  allowed  a  $25,000  deduc- 
tion under  section  179.  The  taxpayer  then  is  allowed  an  additional 
first-year  depreciation  deduction  of  $3,000  based  on  $20,000  ($45,000 
original  cost  less  the  section  179  deduction  of  $25,000)  of  adjusted 
basis.  Finally,  the  remaining  adjusted  basis  of  $17,000  ($20,000  ad- 
justed  basis  less  $3,000  additional  first-year  depreciation)  is  to  be 
recovered  in  1992  and  subsequent  years  pursuant  to  the  deprecia-  ! 
tion  rules  of  present  law. 


1  A  special  rule  applies  in  the  case  of  certain  leased  property.  In  the  case  of  any  property  that 
is  originally  placed  in  service  by  a  person  and  that  is  sold  to  the  taxpayer  and  leased  back  to 
such  person  by  the  taxpayer  within  three  months  after  the  date  that  the  property  was  placed  in 
service,  the  property  is  to  be  treated  as  originally  placed  in  service  by  the  taxpayer  not  earlier 
than  the  date  that  the  property  is  used  under  the  leaseback. 
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Effective  date. — The  provision  applies  to  property  placed  in  serv- 
ice on  or  after  February  1,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  with  two 
exceptions.  The  Senate  amendment  allows  an  additional  first-year 
depreciation  deduction  equal  to  10  percent  of  the  adjusted  basis  of 
certain  qualified  property  (rather  than  15  percent  as  provided  in 
the  House  bill).  In  addition,  under  the  Senate  amendment,  50  per- 
cent of  the  amount  of  the  additional  first-year  depreciation  deduc- 
tion is  allowed  as  a  deduction  in  the  year  the  property  is  placed  in 
service  and  50  percent  is  allowed  as  a  deduction  in  the  succeeding 
taxable  year. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
the  following  clarifications.  First,  except  as  otherwise  provided  in 
regulations,  repaired  or  reconstructed  property  is  not  qualified 
property.  Second,  if  property  that  qualifies  for  additional  first-year 
depreciation  is  disposed  of  in  the  year  that  the  property  is  placed 
in  service,  the  amount  of  the  additional  first-year  depreciation  de- 
duction that  would  have  been  allowed  in  the  succeeding  taxable 
year  is  not  allowed,  and  the  adjusted  basis  of  the  property  immedi- 
ately before  the  disposition  is  increased  by  the  amount  of  the  disal- 
lowed deduction.  Finally,  property  that  is  manufactured,  construct- 
ed, or  produced  for  the  taxpayer  by  another  person  under  a  con- 
tract that  is  entered  into  prior  to  the  manufacture,  construction,  or 
production  of  the  property  is  considered  to  be  manufactured,  con- 
structed, or  produced  by  the  taxpayer. 

B.  Individual  Retirement  Arrangements  (IRAs) 

1.  RESTORATION  OF  IRA  DEDUCTION 

Present  law 

Under  present  law,  an  individual  that  is  not  an  active  partici- 
pant in  an  employer-sponsored  retirement  plan  (and  whose  spouse 
also  is  not  an  active  participant  in  such  a  plan)  may  make  deducti- 
ble contributions  to  an  individual  retirement  arrangement  (IRA)  up 
to  the  lesser  of  $2,000  or  100  percent  of  compensation.  The  amounts 
held  in  an  IRA,  including  earnings  on  contributions,  generally  are 
not  included  in  taxable  income  until  withdrawn. 

If  the  individual  (or  the  individual's  spouse)  is  an  active  partici- 
pant in  an  employer-sponsored  retirement  plan,  the  $2,000  deduc- 
tion limit  is  phased  out  over  certain  adjusted  gross  income  (AGI) 
levels.  The  limit  is  phased  out  between  $25,000  and  $35,000  for  indi- 
viduals, and  between  $40,000  and  $50,000  for  joint  filers.  An  indi- 
vidual may  make  nondeductible  IRA  contributions  (up  to  the  con- 
tribution limit)  to  the  extent  the  individual  is  not  permitted  to 
make  deductible  IRA  contributions. 

House  bill 

No  provision. 
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Senate  amendment 

The  Senate  amendment  restores  the  deductibility  of  IRA  contri- 
butions for  all  taxpayers  under  the  rules  in  effect  prior  to  the  Tax 
Reform  Act  of  1986,  and  provides  for  the  indexing  of  the  limits  on 
contributions  to  IRAs,  in  increments  of  $500.  In  addition,  the  limit 
on  contributions  (deductible  and  nondeductible)  to  IRAs  is  coordi- 
nated with  the  limit  on  elective  deferrals  to  a  qualified  cash  or  de- 
ferred arrangement  (sec.  401(k)  plan),  tax-sheltered  annuity  (sec. 
403(b)  annuity),  simplified  employee  pension  (SEP),  or  a  section 
501(c)(18)  plan.  Under  the  coordinated  limit,  IRA  contributions 
cannot  exceed  the  difference  (if  any)  between  the  limit  on  elective 
deferrals  ($8,728  in  1992)  and  the  amount  in  fact  deferred.  For  ex- 
ample, if  the  limit  were  in  effect  in  1992,  a  taxpayer  who  elected  to 
defer  $8,000  under  a  401(k)  plan  could  contribute  only  $728  to  an 
IRA.  (A  taxpayer  who  elected  to  defer  $5,000  under  a  401(k)  plan 
could  still  only  contribute  $2,000  (indexed)  to  an  IRA.) 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1992. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

2.  SPECIAL  IRA'S 

Present  law 

Under  present  law,  certain  individuals  may  make  deductible  con- 
tributions to  an  IRA  up  to  the  lesser  of  $2,000  or  100  percent  of 
compensation.  The  amounts  held  in  an  IRA,  including  earnings  on 
contributions,  generally  are  not  included  in  taxable  income  until 
withdrawn. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  permits  individuals  to  establish  and 
maintain  new  "special  IRAs"  to  which  they  can  make  nondeduct- 
ible contributions.  Withdrawals  from  a  special  IRA  are  not  includ- 
ible in  income  if  attributable  to  contributions  that  have  been  held 
in  the  special  IRA  for  at  least  5  years. 

The  limits  on  contributions  to  deductible  IRAs  and  special  IRAs 
are  coordinated.  Thus,  the  sum  of  contributions  to  a  deductible  IRA 
and  a  special  IRA  cannot  exceed  the  lesser  of  $2,000  (indexed)  or 
100  percent  of  compensation.  In  addition,  this  limit  is  coordinated 
with  the  limit  on  elective  deferrals. 

The  Senate  amendment  also  permits  transfers  from  deductible 
IRAs  to  special  IRAs  without  imposition  of  the  10-percent  tax  on 
early  withdrawals.  The  amount  transferred  to  a  special  IRA  gener- 
ally is  includible  in  income  in  the  year  withdrawn  from  the  deduct- 
ible IRA.  However,  in  the  case  of  a  transfer  before  January  1,  1994, 
the  transferred  amount  is  includible  in  income  ratably  over  the  4- 
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taxable  year  period  beginning  in  the  taxable  year  in  which  the  dis- 
tribution was  made. 

Effective  date. — The  provision  generally  applies  to  taxable  years 
beginning  after  December  31,  1992.  However,  the  provision  permit- 
ting transfers  from  deductible  IRAs  to  special  IRAs  is  effective  for 
taxable  years  beginning  after  December  31,  1991.  Thus,  special 
IRAs  can  be  established  and  maintained  in  taxable  years  beginning 
before  January  1,  1993,  only  with  funds  transferred  from  a  deducti- 
ble IRA. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

3.  PENALTY-FREE  DISTRIBUTIONS 

Present  law 

Under  present  law,  withdrawals  from  an  IRA  (other  than  with- 
drawals of  nondeductible  contributions)  are  includible  in  gross 
income.  In  addition,  amounts  withdrawn  prior  to  age  59  Vfe,  death, 
or  disability  are  subject  to  an  additional  10-percent  income  tax, 
unless  the  withdrawals  are  in  the  form  of  substantially  equal  peri- 
odic payments  over  the  life  (or  life  expectancy)  of  the  IRA  owner  or 
over  the  joint  lives  (or  life  expectancies)  of  the  IRA  owner  and  his 
or  her  beneficiary.  The  10-percent  additional  tax  also  applies  to 
early  withdrawals  from  tax-qualified  retirement  plans. 

There  is  an  exception  to  the  additional  10-percent  income  tax  on 
early  withdrawals  for  distributions  from  a  tax-qualified  retirement 
plan  that  do  not  exceed  the  amount  allowable  as  a  deduction  for 
medical  care  for  the  year.  This  exception  does  not  apply  to  IRAs. 

House  bill 

First-time  home  purchasers 

The  House  bill  waives  the  10-percent  additional  income  tax  on 
early  withdrawals  from  an  IRA  with  respect  to  the  first  $10,000  of 
withdrawals  applied  within  60  days  of  the  date  of  distribution  for 
the  purchase  or  construction  of  a  principal  residence  of  the  pur- 
chaser. This  provision  applies  to  an  individual  if  the  individual 
(and,  if  married,  the  individual's  spouse)  (1)  did  not  own  any  inter- 
est in  a  residence  at  any  time  within  the  36-month  period  ending 
on  the  date  on  which  a  principal  residence  is  purchased  or  con- 
structed and  (2)  is  not  in  an  extended  period  for  rolling  over  gain 
from  the  sale  of  a  principal  residence. 

In  addition,  the  waiver  of  the  early  withdrawal  tax  is  available 
for  withdrawals  from  an  IRA  by  a  parent  on  behalf  of  a  child,  pro- 
vided the  child  (and,  if  married,  the  child's  spouse)  qualifies  as  a 
first-time  homebuyer.  However,  in  no  event  will  the  waiver  of  the 
tax  apply  to  more  than  $10,000  per  principal  residence  purchased. 

The  waiver  of  the  early  withdrawal  tax  does  not  apply  to  with- 
drawals of  amounts  (1)  from  an  inherited  IRA  or  (2)  that  had  been 
previously  rolled  over  from  a  qualified  retirement  plan. 

If  any  IRA  distribution  fails  to  satisfy  the  requirements  for  the 
early  withdrawal  tax  exception  solely  because  of  a  delay  or  cancel- 
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lation  of  the  purchase  or  construction  of  the  residence,  the  amount 
that  was  distributed  from  the  IRA  may  be  recontributed  to  an  IRA 
and  treated  as  a  qualifying  rollover  contribution  except  that  (1)  the 
contribution  is  not  treated  as  failing  to  satisfy  the  requirements  for 
a  rollover  contribution  if  the  contribution  is  made  within  120  days 
of  the  original  IRA  withdrawal,  (2)  the  rule  that  prohibits  more 
than  one  IRA  rollover  per  year  does  not  apply,  and  (3)  the  amount 
contributed  is  not  taken  into  account  for  purposes  of  determining 
whether  any  other  contribution  to  an  IRA  qualifies  as  a  rollover 
contribution  or  for  purposes  of  the  dollar  limit  on  subsequent  with- 
drawals from  an  IRA  for  a  first  home  purchase. 

Under  the  provisions,  if  the  total  amount  withdrawn  exceeds 
$10,000,  then  the  excess  over  $10,000  is  subject  to  the  10-percent  ad- 
ditional tax. 

Education  expenses 

The  House  bill  provides  an  exception  to  the  10-percent  additional 
tax  for  withdrawals  from  an  IRA  for  amounts  that  do  not  exceed 
the  amount  of  qualifying  educational  expenses  of  the  taxpayer  or 
the  taxpayer's  spouse  or  dependent.  Qualifying  educational  ex- 
penses are  expenses  for  higher  education  and  post-economy  voca- 
tional education.  The  amount  of  qualified  higher  educational  ex- 
penses for  any  taxable  year  is  reduced  by  any  amount  excludable 
from  gross  income  under  the  provision  in  the  Code  pertaining  to 
U.S.  education  savings  bonds  (sec.  135).  As  in  the  case  of  the  waiver 
of  the  early  withdrawal  tax  for  first  home  purchases,  the  waiver 
does  not  apply  to  withdrawals  of  amounts  from  an  inherited  IRA  or 
amounts  that  had  been  previously  rolled  over  from  a  qualified  re- 
tirement plan. 

Deductible  medical  expenses 

The  House  bill  extends  to  IRAs  the  present-law  exception  to  the 
10-percent  additional  income  tax  for  distributions  from  qualified  re- 
tirement plans  used  to  pay  deductible  medical  expenses.  Moreover, 
for  purposes  of  the  medical  expense  exception  (with  regard  to  both 
IRAs  and  qualified  retirement  plans),  a  child,  grandchild,  or  ances- 
tor of  the  taxpayer  is  treated  as  a  dependent  of  the  taxpayer  in  de- 
termining whether  medical  expenses  are  deductible. 

5-year  holding  period 

No  provision. 

Effective  date 

The  provisions  are  effective  for  withdrawals  on  or  after  February 
1,  1992. 

Senate  amendment 

First-time  home  purchasers 

The  Senate  amendment  allows  withdrawals  from  an  IRA  and 
from  amounts  attributable  to  elective  deferrals  under  (1)  a  cash  or 
deferred  arrangement  (sec.  401(k)  plan),  (2)  a  tax-sheltered  annuity 
(sec.  403(b)  annuity),  or  (3)  a  section  501(c)(18)  plan  without  imposi- 
tion of  the  10-percent  additional  income  tax  on  early  withdrawals 
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(and  without  disqualification  of  the  401(k)  plan  or  403(b)  annuity)  to 
the  extent  the  amount  withdrawn  is  used  to  pay  qualified  acquisi- 
tion, construction,  or  reconstruction  costs  with  respect  to  a  princi- 
pal residence  of  a  first-time  homebuyer  who  is  the  taxpayer,  the 
taxpayer's  spouse,  or  the  taxpayer's  child  or  grandchild.  There  is 
no  dollar  limitation  on  the  amount  that  can  be  withdrawn  without 
penalty. 

A  first-time  homebuyer  is  any  individual  (and  if  married,  such 
individual's  spouse)  who  (1)  did  not  own  an  interest  in  a  principal 
residence  during  the  2  years  prior  to  the  purchase  of  a  home  and 
(2)  is  not  in  an  extended  period  for  rolling  over  gain  from  the  sale 
of  a  principal  residence. 

If  any  IRA  distribution  fails  to  satisfy  the  requirements  for  the 
early  withdrawal  tax  exception  solely  because  of  a  delay  or  cancel- 
lation of  the  purchase  or  construction  of  the  residence,  the  amount 
that  was  distributed  from  the  IRA  may  be  recontributed  to  an  IRA 
and  treated  as  a  qualifying  rollover  contribution  except  that  (1)  the 
contribution  is  not  treated  as  failing  to  satisfy  the  requirements  for 
a  rollover  contribution  if  the  contribution  is  made  within  120  days 
of  the  original  IRA  withdrawal,  (2)  the  rule  that  prohibits  more 
than  one  IRA  rollover  per  year  does  not  apply,  and  (3)  the  amount 
recontributed  is  not  taken  into  account  for  purposes  of  determining 
whether  any  other  contribution  to  an  IRA  qualifies  as  a  rollover 
contribution. 

Education  expenses 

The  Senate  amendment  is  generally  the  same  as  the  House  bill, 
except  the  Senate  provision  also  allows  penalty-free  withdrawals 
from  amounts  attributable  to  elective  deferrals  under  (1)  a  section 
401(k)  plan,  (2)  a  sec.  403(b)  annuity,  or  (3)  a  section  501(c)(18)  plan. 

The  Senate  amendment  also  provides  that  qualifying  educational 
expenses  of  the  taxpayer's  grandchild  qualify  for  the  exception. 

Deductible  medical  expenses 

The  Senate  amendment  is  the  same  as  the  House  bill. 

5-year  holding  period 

The  Senate  amendment  provides  that  the  present-law  rule  per- 
mitting penalty-free  IRA  withdrawals  after  an  individual  reaches 
59%  does  not  apply  in  the  case  of  amounts  attributable  to  contribu- 
tions made  during  the  previous  5  years.  Thus,  contributions  to  a  de- 
ductible IRA  generally  must  remain  in  the  account  for  at  least  5 
years  to  avoid  withdrawal  penalties.  This  restriction  only  applies  to 
contributions  (and  earning  allocated  thereto)  that  are  made  after 
December  31,  1992.  Moreover,  for  purposes  of  applying  the  rule, 
distributions  are  treated  as  having  been  made  first  from  the  earli- 
est contributions  (and  earnings)  remaining  in  the  account,  and 
then  from  other  contributions  in  the  order  in  which  made. 

Effective  dates 

The  provisions  generally  are  effective  for  withdrawals  after  De- 
cember 31,  1991.  The  provision  requiring  a  5-year  holding  period  to 
avoid  withdrawal  penalties  applies  to  contributions  (and  earnings 
allocable  thereto)  made  after  December  31,  1992. 
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Conference  agreement 
First-time  home  purchasers 

The  conference  agreement  follows  the  House  bill,  except  that  the 
provision  also  applies  to  a  first-time  homebuyer  who  is  the  taxpay- 
er's spouse  or  grandchild. 

Education  expenses 

The  conference  agreement  follows  the  House  bill,  except  that  the 
provision  applies  to  qualifying  education  expenses  of  the  taxpayer's 
child  or  grandchild  without  regard  to  whether  they  are  dependents. 

Deductible  medical  expenses 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

5-year  holding  period 

The  conference  agreement  follows  the  Senate  amendment. 

Effective  dates 

The  provisions  are  generally  effective  for  withdrawals  on  or  after 
February  1,  1992.  The  provision  requiring  a  5-year  holding  period 
to  avoid  withdrawal  penalties  applies  to  contributions  (and  earn- 
ings allocable  thereto)  made  after  December  31,  1992. 

4.  PENALTY-FREE  IRA  AND  QUALIFIED  PLAN  WITHDRAWALS  FOR  THE 
LONG-TERM  UNEMPLOYED 

Present  law 

Under  present  law,  withdrawals  from  an  IRA  (other  than  with- 
drawals of  nondeductible  contributions)  are  includible  in  gross 
income.  In  addition,  amounts  withdrawn  prior  to  age  59  V2,  death, 
or  disability  are  subject  to  an  additional  10-percent  income  tax, 
unless  the  withdrawals  are  in  the  form  or  substantially  equal  peri- 
odic payments  over  the  life  (or  life  expectancy)  of  the  IRA  owner  or 
over  the  joint  lives  (or  life  expectancies)  of  the  IRA  owner  and  his 
or  her  beneficiary.  The  10-percent  additional  tax  also  applies  to 
early  withdrawals  from  tax-qualified  retirement  plans. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  permits  distributions  from  an  IRA  and 
from  amounts  attributable  to  elective  deferrals  under  (1)  a  cash  or 
deferred  arrangement  (sec.  401(k)  plan),  (2)  a  tax-sheltered  annuity 
(sec.  403(b)  annuity),  or  (3)  a  section  501(c)(18)  plan  without  imposi- 
tion of  the  10-percent  additional  income  tax  on  early  withdrawals 
(and  without  disqualification  of  the  401(k)  plan  or  403(b)  annuity)  to 
the  extent  distributions  are  made  to  an  individual  after  separation 
from  employment,  if  (1)  the  individual  has  received  unemployment 
compensation  for  12  consecutive  weeks  under  any  Federal  or  State 
unemployment  compensation  law  by  reason  of  the  separation  and 
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(2)  the  distributions  are  made  during  the  taxable  year  during 
which  such  unemployment  compensation  is  received  or  the  succeed- 
ing taxable  year. 

Effective  date. — Distributions  made  on  or  after  December  31, 
1991. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  penalty-free  distributions  are  permitted  only  from  an  IRA  (not 
from  an  employer-provided  plan),  and  the  waiver  of  the  early  with- 
drawal tax  does  not  apply  to  withdrawals  of  amounts  (1)  from  an 
inherited  IRA  or  (2)  that  had  been  previously  rolled  over  from  a 
qualified  retirement  plan. 

Effective  date. — Distributions  made  on  or  after  February  1,  1992. 

5.  PENALTY-FREE  WITHDRAWALS  FROM  IRAS  AND  RETIREMENT  PLANS 

THROUGH  1992 

Present  law 

Under  present  law,  withdrawals  from  an  IRA  (other  than  with- 
drawals of  nondeductible  contributions)  are  includible  in  gross 
income.  In  addition,  amounts  withdrawn  prior  to  age  59  V2,  death, 
or  disability  are  subject  to  an  additional  10-percent  income  tax, 
unless  the  withdrawals  are  in  the  form  of  substantially  equal  peri- 
odic payments  over  the  life  (or  life  expectancy)  of  the  IRA  owner  or 
over  the  joint  lives  (or  life  expectancies)  of  the  IRA  owner  and  his 
or  her  beneficiary.  The  10-percent  additional  tax  also  applies  to 
early  withdrawals  from  tax-qualified  retirement  plans. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  permits  certain  individuals  to  make 
withdrawals  totalling  no  more  than  $10,000  from  an  IRA  or  from 
amounts  attributable  to  elective  deferrals  under  (1)  a  cash  or  de- 
ferred arrangement  (sec.  401(k)  plan),  (2)  a  tax-sheltered  annuity 
(sec.  403(b)  annuity),  or  (3)  a  section  501(c)(18)  plan  without  imposi- 
tion of  the  10-percent  additional  income  tax  on  early  withdrawals 
(and  without  disqualification  of  the  401(k)  plan  or  403(b)  annuity)  to 
the  extent  the  amount  withdrawn  is  used  to  purchase  a  first  home 
or  a  new  passenger  automobile  (a  "qualified  withdrawal").  The  pro- 
vision applies  to  individuals  whose  adjusted  gross  income  (AGI)  in 
1991  did  not  exceed  $75,000  ($100,000  for  joint  filers). 

For  Federal  income  tax  purposes,  qualified  withdrawals  are 
treated  as  made  first  from  amounts  that  are  includible  in  gross 
income  when  distributed,  and  then  from  amounts  not  so  includible. 
The  taxable  portion  of  a  qualified  withdrawal  generally  is  includ- 
ible in  income  ratably  over  the  4-taxable  year  period  beginning 
with  the  taxable  year  in  which  the  withdrawal  occurs.  However, 
the  amount  required  to  be  included  in  income  for  any  taxable  year 
is  reduced  by  any  designated  recontribution  that  is  made  not  later 
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than  the  due  date  (without  extension)  for  such  taxable  year.  A  des- 
ignated recontribution  is  a  contribution  to  an  IRA  or  any  retire- 
ment plan  from  which  a  qualified  withdrawal  can  be  made  which  is 
designated  by  the  taxpayer  as  in  lieu  of  all  (or  any  portion  of)  the 
amount  that  would  otherwise  be  included  in  gross  income  for  the 
taxable  year.  The  recontribution  would  not  be  treated  as  a  contri- 
bution to  an  IRA  or  retirement  plan.  Thus  no  deduction  would  be 
permitted  for  the  recontribution,  nor  would  the  recontribution 
reduce  the  amount  that  the  individual  could  otherwise  contribute 
to  an  IRA  or  retirement  plan. 

A  first-time  homebuyer  is  any  individual  (and  if  married,  such 
individual's  spouse)  who  did  not  own  an  interest  in  a  principal  resi- 
dence during  the  2  years  prior  to  the  purchase  of  a  principal  resi- 
dence. Parents  and  grandparents  can  make  withdrawals  to  help 
their  children  or  grandchildren  purchase  a  first  home  (but  not  a 
new  automobile).  In  this  case,  the  AGI  limits  are  applied  by  refer- 
ence to  the  income  of  the  child  or  grandchild. 

If  any  qualified  withdrawal  fails  to  satisfy  the  requirements  for 
the  early  withdrawal  tax  exception  solely  because  of  a  delay  or 
cancellation  of  the  purchase  or  construction  of  the  residence,  the 
amount  that  was  withdrawn  may  be  recontributed  to  an  IRA  and 
treated  as  a  qualifying  rollover  contribution  except  that  (1)  the  rule 
that  prohibits  more  than  one  IRA  rollover  per  year  does  not  apply, 
and  (2)  the  amount  recontributed  is  not  taken  into  account  for  pur- 
poses of  determining  whether  any  other  contribution  to  an  IRA 
qualifies  as  a  rollover  contribution. 

The  provision  applies  only  to  withdrawals  made  in  1992  that  are 
used  to  purchase  a  first  home  or  new  automobile  within  6  months 
of  withdrawal. 

Effective  date. — The  provision  applies  to  withdrawals  after  De- 
cember 31,  1991. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

C.  Education  Provisions 

1.  TAX  BENEFIT  FOR  INTEREST  ON  STUDENT  LOANS 

Present  law 

The  Tax  Reform  Act  of  1986  repealed  the  deduction  for  personal 
interest.  Student  loan  interest  is  generally  treated  as  personal  in- 
terest and  thus  is  not  allowable  as  an  itemized  deduction  from 
income.  There  is  no  tax  credit  allowed  for  student  loan  interest 
paid  by  a  taxpayer. 

House  bill 

In  general 

The  House  bill  allows  individuals  a  nonrefundable  credit  against 
regular  tax  liability  generally  equal  to  15  percent  of  the  interest 
paid  on  qualified  education  loans.  The  amount  of  the  credit  is  sub- 
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ject  to  certain  dollar  limits  and  is  phased  out  based  upon  the  tax- 
payer's income. 

A  qualified  education  loan  generally  is  any  indebtedness  1  in- 
curred to  pay  for  qualified  higher  education  expenses  of  the  tax- 
payer or  the  taxpayer's  spouse  or  dependents  with  respect  to 
higher  education  institutions  and  certain  area  vocational  education 
schools  (i.e.,  eligible  educational  institutions  defined  in  Code  section 
135(cX3)).  The  qualified  higher  education  expenses  must  be  paid  or 
incurred  within  a  reasonable  period  of  time  before  or  after  the  in- 
debtedness is  incurred  and  must  be  attributable  to  education  fur- 
nished during  a  period  of  time  that  the  individual  benefiting  from 
the  loan  proceeds  was  at  least  a  half-time  student.  Indebtedness 
that  is  used  to  refinance  a  qualified  education  loan  is  also  treated 
as  a  qualified  education  loan. 

Qualified  higher  education  expenses  include  tuition,  fees,  books, 
supplies,  and  reasonable  living  expenses  while  the  student  lives 
away  from  home.  At  the  time  the  expenses  are  incurred,  the  stu- 
dent must  be  the  taxpayer  or  the  taxpayer's  spouse  or  dependent 
(as  defined  under  Code  section  152).  Qualified  higher  education  ex- 
penses taken  into  account  for  the  purpose  of  this  credit  are  reduced 
by  the  amount  excluded  from  gross  income  under  Code  section  135 
(relating  to  the  redemption  of  United  States  savings  bonds  to  pay 
for  higher  education  expenses). 

Limit  on  size  of  credit 

In  general 

In  general,  the  maximum  credit  in  a  taxable  year  is  $300  with 
respect  to  the  interest  paid  with  respect  to  each  individual  whose 
qualified  higher  education  expenses  were  financed  by  a  qualified 
education  loan.  For  example,  for  a  taxpayer  who,  during  the  tax- 
able year,  paid  $2,500  of  qualified  education  loan  interest  with  re- 
spect to  one  child  and  $1,000  of  qualified  education  loan  interest 
with  respect  to  a  second  child,  the  credit  generally  would  be  limit- 
ed to  $450.2 

For  taxpayers  whose  education  loan  interest  payments  are  large 
relative  to  the  taxpayer's  income,  the  maximum  credit  is  increased. 
If  interest  paid  on  qualified  education  loans  exceeds  10  percent  of 
the  taxpayer's  modified  adjusted  gross  income  (AGI),  the  maximum 
credit  is  determined  according  to  the  following  scale: 


If  the  ratio  of  interest  to  modified  AGI  is —  The  maximum  credit  is — 

At  least  10%  but  less  than  11%   S350 

At  least  11%  but  less  than  12%   400 

At  least  12%  but  less  than  13%   450 

At  least  13%   500 


1  Indebtedness  with  respect  to  related  parties  as  defined  in  Code  sections  267(h)  and  707(bXD 
will  not  be  treated  as  a  qualified  education  loan. 

2  The  $300  maximum  is  applied  separately  with  respect  to  each  child's  interest.  Fifteen  per- 
cent of  the  $2,500  of  interest  paid  with  respect  to  the  first  child  is  $375.  That  exceeds  the  $300 
maximum,  so  the  amount  of  the  credit  for  that  child's  education  loan  interest  is  $300.  Fifteen 
percent  of  the  $1,000  of  interest  paid  with  respect  to  the  second  child  is  $150,  so  the  amount  of 
the  credit  for  that  child's  education  loan  interest  is  $150.  Thus  the  taxpayer  may  claim  a  total 
credit  of  $450. 
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Modified  AGI  is  defined  as  in  section  86(b)(2).3 

Carryover  of  excess  interest  and  of  unused  credit 

If  15  percent  of  the  amount  of  qualified  education  loan  interest 
paid  in  a  given  taxable  year  exceeds  the  limit  on  the  maximum 
credit  for  such  taxable  year,  the  excess  is  carried  forward  to  the 
next  taxable  year  and  treated  as  interest  paid  during  that  next  tax- 
able year. 

If  the  taxpayer's  income  tax  liability  for  a  given  taxable  year  is 
reduced  to  zero  because  of  the  credit  allowed  for  that  taxable  year, 
any  unused  portion  of  the  credit  may  be  carried  forward  for  the 
next  5  taxable  years. 

Limitations  on  claiming  credit 

In  general 

No  credit  is  allowed  to  an  individual  if  that  individual  is  claimed 
as  a  dependent  on  another  taxpayer's  return  for  the  taxable  year 
beginning  in  the  calendar  year  in  which  such  individual's  taxable 
year  begins. 

No  credit  is  allowed  for  interest  on  any  amount  of  education  loan 
indebtedness  for  which  a  deduction  is  claimed  under  any  other  pro- 
vision. 

Credit  claimed  for  interest  on  borrowing  for  expenses  of  tax- 
payer or  spouse 

In  the  case  of  qualified  education  loans  used  to  pay  the  qualified 
higher  education  expenses  of  the  taxpayer  or  the  taxpayer's  spouse, 
no  credit  is  allowed  for  any  taxable  year  after  the  first  five  taxable 
years  (whether  or  not  consecutive)  with  respect  to  which  the  tax- 
payer or  spouse  (as  the  case  may  be)  is  not  at  least  a  half-time  stu- 
dent. For  purposes  of  this  rule,  an  individual  is  treated  as  a  half- 
time  student  during  any  period  in  which  payment  of  interest  is  de- 
ferred under  Federal  or  State  law. 

The  amount  of  the  otherwise  allowable  credit  is  phased  out  rat- 
ably for  taxpayers  with  modified  AGI  in  the  following  ranges: 
$50,000-$75,000  for  married  individuals  filing  joint  returns, 
$30,000-$55,000  for  unmarried  individuals,  and  $25,000-$37,500  for 
married  individuals  filing  separate  returns. 

If  the  taxpayer  is  under  23  years  old  (or,  in  the  case  of  a  joint 
return,  if  both  spouses  are  under  23)  at  the  end  of  the  calendar 
year  ending  with  or  within  the  taxable  year,  the  amount  of  the 
credit  is  not  to  exceed  the  taxpayer's  regular  tax  liability  multi- 
plied by  the  ratio  of  the  taxpayer's  earned  income  (defined  in  sec. 
911(d)(2))  to  the  taxpayer's  modified  AGI. 


3  AGI  plus  (1)  tax-exempt  interest  received  or  accrued  during  the  taxable  year,  (2)  amounts 
earned  in  a  foreign  country,  a  United  States  possession,  or  Puerto  Rico  that  are  excluded  from 
gross  income,  (3)  housing  cost  amounts  of  individuals  living  abroad  that  are  excluded  from  gross 
income,  and  (4)  amounts  of  redemptions  of  United  States  savings  bonds  that  are  excluded  from 
gross  income  under  Code  section  135,  minus  amounts  of  Social  Security  and  tier  1  railroad  re- 
tirement benefits  included  in  gross  income  under  Code  section  86. 
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Credit  claimed  for  interest  on  borrowing  for  expenses  of  tax- 
payer's dependent 

In  the  case  of  qualified  education  loans  used  to  pay  the  qualified 
higher  education  expenses  of  an  individual  other  than  the  taxpayer 
or  the  taxpayer's  spouse,  no  credit  is  allowed  unless  the  individual 
is  claimed  as  a  dependent  of  the  taxpayer  for  that  taxable  year  and 
the  individual  is  at  least  a  half-time  student  during  that  taxable 
year. 

The  amount  of  the  otherwise  allowable  credit  is  phased  out  rat- 
ably for  taxpayers  with  modified  AGI  in  the  following  ranges: 
$75,000-$100,000  for  married  individuals  filing  joint  returns, 
$45,000-$70,000  for  unmarried  individuals,  and  $37,500-$50,000  for 
married  individuals  filing  separate  returns. 

Effective  date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1991.  Interest  paid  after  the  effective  date  on  indebted- 
ness incurred  before  January  1,  1992,  is  eligible  for  the  credit  if  it 
satisfies  all  of  the  requirements  above  for  qualified  education  loan 
indebtedness.4 

Senate  amendment 

In  general 

The  Senate  amendment  allows  individuals  who  have  paid  inter- 
est on  qualified  education  loans  to  choose  either  a  deduction  for 
such  interest  or  a  nonrefundable  credit  against  regular  tax  liability 
generally  equal  to  15  percent  of  such  interest,  subject  to  a  maxi- 
mum credit  of  $300.  Unused  amounts  of  credit  may  not  be  carried 
forward  or  backward  to  other  taxable  years. 

A  qualified  education  loan  generally  is  any  indebtedness  5  in- 
curred to  pay  for  qualified  higher  education  expenses  of  the  tax- 
payer or  the  taxpayer's  spouse  or  dependents  (within  the  definition 
of  section  152)  with  respect  to  higher  education  institutions  and 
certain  area  vocational  education  schools  (i.e.,  eligible  educational 
institutions  defined  in  sec.  135(c)(3))  and  institutions  conducting  in- 
ternship or  residency  programs  leading  to  a  degree  or  certificate 
from  an  institution  of  higher  education,  a  hospital,  or  a  health  care 
facility  conducting  postgraduate  training. 

The  qualified  higher  education  expenses  must  be  paid  or  in- 
curred within  a  reasonable  period  of  time  before  or  after  the  in- 
debtedness is  incurred  and  must  be  attributable  to  education  fur- 
nished during  a  period  of  time  that  the  individual  benefiting  from 
the  loan  proceeds  was  at  least  a  half-time  student.  Indebtedness 
that  is  used  to  refinance  any  indebtedness  described  in  the  previ- 
ous sentence  is  also  treated  as  a  qualified  education  loan. 


4  In  particular,  the  taxpayer  must  satisfy  the  limitations  described  above  on  the  number  of 
years  the  credit  may  be  claimed.  If  the  interest  is  on  borrowing  for  the  education  expenses  of 
the  taxpayer  or  the  taxpayer's  spouse.,  no  credit  can  be  claimed  if  the  first  five  taxable  years 

I  (whether  or  not  consecutive)  with  respect  to  which  the  taxpayer  or  spouse  (as  the  case  may  be)  is 
not  at  least  a  half-time  student  have  elapsed.  If  the  interest  is  on  borrowing  for  the  education 
expenses  of  the  taxpayer's  dependent,  such  dependent  must  be  at  least  a  half-time  student 
during  the  taxable  year. 

5  Indebtedness  incurred  by  a  student  from  borrowing  from  a  related  party  (as  defined  in  sees. 
267(b)  and  707(b)(1))  will  not  be  treated  as  a  qualified  education  loan. 
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Qualified  higher  education  expenses  are  defined  as  the  student's 
cost  of  attendance.6  At  the  time  the  expenses  are  incurred,  the  stu- 
dent must  be  the  taxpayer  or  the  taxpayer's  spouse  or  dependent 
(as  defined  under  Code  section  152).  Qualified  higher  education  ex- 
penses taken  into  account  for  the  purpose  of  this  credit  are  reduced 
by  (1)  amounts  excluded  from  gross  income  under  Code  section  135 
(relating  to  the  redemption  of  United  States  savings  bonds  to  pay 
for  higher  education  expenses),  (2)  the  amount  of  the  reduction  de- 
scribed in  sec.  135(d)(1)  (relating  to  certain  scholarships  and  veter- 
ans benefits),  and  (3)  amounts  withdrawn  from  individual  retire- 
ment arrangements  used  to  pay  education  expenses. 

Deduction  or  credit  claimed  for  interest  on  borrowing  for  ex- 
penses of  taxpayer  or  spouse 

In  the  case  of  qualified  education  loans  used  to  pay  the  qualified 
higher  education  expenses  of  the  taxpayer  or  the  taxpayer's  spouse, 
the  credit  or  deduction  is  allowed  only  with  respect  to  interest  paid 
on  a  qualified  education  loan  that  is  allocable  to  the  first  48 
months  during  which  interest  accrued  on  the  loan.7 

Deduction  or  credit  claimed  for  interest  on  borrowing  for  ex- 
penses of  taxpayer's  dependent 

In  the  case  of  qualified  education  loans  used  to  pay  the  qualified 
higher  education  expenses  of  an  individual  other  than  the  taxpayer 
or  the  taxpayer's  spouse,  no  deduction  or  credit  is  allowed  unless 
the  individual  is  claimed  as  a  dependent  of  the  taxpayer  for  that 
taxable  year  and  the  individual  is  at  least  a  half-time  student 
during  that  taxable  year. 

Limitation  on  claiming  deduction 

A  taxpayer  may  not  claim  a  deduction  for  interest  on  any 
amount  of  education  loan  indebtedness  for  which  a  credit  or  deduc- 
tion is  allowed  under  any  other  provision. 

Limitations  on  claiming  credit 

No  credit  is  allowed  to  an  individual  if  that  individual  is  claimed 
as  a  dependent  on  another  taxpayer's  return  for  the  taxable  year 
beginning  in  the  calendar  year  in  which  such  individual's  taxable 
year  begins. 

No  credit  is  allowed  for  interest  on  any  amount  of  education  loan 
indebtedness  for  which  a  deduction  is  claimed  under  any  other  pro- 
vision. 

Effective  date 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1991,  and  only  for  loans  whose  first  payments  are  due 
after  that  date. 


6  For  purposes  of  the  Senate  amendment,  "cost  of  attendance"  is  defined  in  section  472  of  the 
Higher  Education  Act  of  1965  as  in  effect  on  the  day  before  the  date  of  enactment  of  this  provi- 
sion (generally,  tuition,  fees,  room  and  board,  and  related  expenses). 

7  For  purposes  of  counting  the  48  months,  any  qualified  education  loan  and  all  refinancing 
(that  is  treated  a  qualified  education  loan)  of  such  loan  is  treated  as  a  single  loan. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  the  follow- 
ing modifications.  The  rate  of  the  credit  is  25  percent,  with  a  maxi- 
mum credit  of  $400  with  respect  to  the  interest  paid  with  respect  to 
each  individual  whose  qualified  higher  education  expenses  were  fi- 
nanced by  a  qualified  education  loan.  The  maximum  credit  is  not 
adjusted  for  taxpayers  whose  education  loan  interest  payments  are 
large  relative  to  the  taxpayer's  income.  There  is  no  carryforward  of 
either  excess  interest  or  unused  credit. 

In  the  case  of  qualified  education  loans  used  to  pay  the  qualified 
higher  education  expenses  of  the  taxpayer  or  the  taxpayer's  spouse, 
the  credit  or  deduction  is  allowed  only  with  respect  to  the  interest 
paid  on  a  qualified  education  loan  that  is  allocable  to  the  first  48 
months  during  which  interest  accrued  on  the  loan.8 

There  is  the  same  phaseout  range  for  the  credit  regardless  of  the 
relationship  of  the  taxpayer  to  the  student.  The  amount  of  the  oth- 
erwise allowable  credit  is  phased  out  ratably  for  taxpayers  with 
modified  AGI  in  the  following  ranges:  $60,000-$85,000  for  married 
individuals  filing  joint  returns,  $40,000-$65,000  for  unmarried  indi- 
viduals, and  $30,000-$42,500  for  married  individuals  filing  separate 
returns. 

No  credit  is  allowed  for  interest  on  any  amount  of  education  loan 
indebtedness  for  which  a  deduction  is  claimed  under  any  other  pro- 
vision. 

Effective  date. — Follows  the  Senate  amendment. 

2.  INCOME-DEPENDENT  EDUCATION  ASSISTANCE:  SELF-RELIANCE  LOANS 

Present  law 

The  Department  of  Education  subsidizes  guaranteed  student 
loans  under  the  Stafford,  Parent  Loans  to  Undergraduate  Students 
(PLUS),  and  Supplemental  Loans  for  Students  (SLS)  programs. 
These  loan  programs  generally  are  available  for  certain  postsecond- 
ary  educational  expenses  and,  in  the  cases  of  the  PLUS  and  SLS 
programs,  are  available  regardless  of  a  student's  financial  need. 
The  subsidies  provided  under  the  guaranteed  student  loan  pro- 
grams generally  take  three  forms.  First,  the  Department  of  Educa- 
tion guarantees  repayment  of  qualified  student  loans  made  by 
banks.  Second,  the  Department  pays  special  allowance  payments  as 
an  interest  subsidy  on  qualifying  student  loans  so  that  student  bor- 
rowers are  required  to  pay  less  interest  on  the  loans.  Third,  with 
Stafford  loans  the  Department  of  Education  pays  an  additional  in- 
terest subsidy  on  qualified  loans  while  the  student  is  attending 
school.1 


8  For  purposes  of  counting  the  48  months,  any  qualified  education  loan  and  all  refinancing 
(that  is  treated  a  qualified  education  loan)  of  such  loan  is  treated  as  a  single  loan. 

1  In  the  case  of  Supplemental  Loans  for  Students  there  is  no  in-school  interest  subsidy  provid- 
ed by  the  Federal  government.  SLS  loans  are  available  only  to  independent  students  (as  defined 
in  the  Higher  Education  Act  of  1965). 

Stafford  loans  generally  are  limited  to  $3,500  for  freshmen  and  sophomores,  $5,500  for  juniors 
and  seniors,  with  a  total  undergraduate  cap  of  $23,000.  SLS  loans  generally  are  limited  to  $4,000 
for  freshmen  and  sophomores,  $5,000  for  juniors  and  seniors,  with  a  total  undergraduate  cap  of 
$23,000. 
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In  addition,  through  the  National  Direct  Student  Loan  (NDSL) 
program,  the  Federal  government  has  made  available  revolving, 
direct-loan  funds  at  certain  participating  educational  institutions. 
Such  loans  (commonly  referred  to  as  "Perkins  loans")  are  available 
only  to  low-income  students  with  significant  demonstrated  finan- 
cial need.  The  schools  participating  in  the  NDSL  program  are  re- 
sponsible for  collecting  amounts  due  from  student  borrowers. 

Federal  agencies  are  authorized  to  notify  the  IRS  that  a  person 
owes  a  past-due,  legally  enforceable  debt  (such  as  a  delinquent  stu- 
dent loan)  to  that  agency.  The  IRS  then  is  required  to  reduce  the 
amount  of  any  Federal  tax  refund  due  such  person  by  the  amount 
of  the  debt  and  pay  that  amount  to  the  agency.  The  refund  offset 
program  applies  with  respect  to  debts  of  individuals  and  corpora- 
tions (sec.  6402(d)). 

House  bill 

No  provision. 

Senate  amendment 

In  general 

The  Senate  amendment  creates  a  program  ("Income-Dependent 
Education  Assistance")  of  direct  loans  ("Self-Reliance  Loans")  for 
higher  education  expenses.  The  Secretary  of  Education  will  make 
payments  to  participating  institutions  on  the  basis  of  estimated 
borrowing  needs  of  the  students  at  such  institution.  Eligible  stu- 
dents who  borrow  funds  under  the  program  will  have  an  account 
established  with  the  Secretary  of  Education  to  record  interest  on 
and  repayment  of  the  Self-Reliance  Loans.  Such  borrowers  will 
make  income-dependent  repayment  installments  through  the 
income  tax  system  by  means  of  a  specially  computed  addition  to 
tax  that  generally  represents  principal  and  interest  on  the  loan. 

Eligible  studen  ts 

Eligible  students  are  United  States  citizens  at  least  17  years  old, 
but  not  yet  51  years  old,  who  are  enrolled  at  a  participating  institu- 
tion (which  are  selected  by  the  Secretary  of  Education).  Eligible 
students  are  able  to  receive  Self-Reliance  Loans  without  regard  to 
financial  need.  Notwithstanding  any  other  provision  of  law,  an  eli- 
gible student  may  not  receive  a  Self-Reliance  Loan  in  any  fiscal 
year  unless  such  student's  eligibility  for  assistance  under  section 
428  and  subpart  1  of  part  A  of  the  Higher  Education  Act  has  been 
assessed. 

Limits  on  amounts  borrowed 
In  general 

The  maximum  amount  of  Self-Reliance  Loans  that  may  be  bor- 
rowed by  a  student  in  his  or  her  lifetime  is  $30,000,  with  no  more 
than  $25,000  of  that  amount  for  undergraduate  education.  A  stu- 
dent may  receive  Self-Reliance  Loans  in  the  amount  of  no  more 
than  $5,000  per  fiscal  year  in  the  case  of  an  undergraduate  student 
and  no  more  than  $15,000  per  fiscal  year  in  the  case  of  a  graduate 
student. 


333 


Coordination  with  other  Federal  loan  programs 

The  combined  maximum  amount  of  loans  a  student  may  borrow 
under  the  Income-Dependent  Education  Assistance  program,  Part 
B  (Stafford  and  Perkins  loans),  and  Part  E  (Supplemental  Loans  for 
Students)  of  the  Higher  Education  Act  of  1965  may  not  exceed 
$52,000  for  a  dependent  undergraduate,  $62,000  for  an  independent 
undergraduate 2  who  borrows  at  least  $10,000  in  Self-Reliance 
Loans,  and  $115,000  for  a  graduate  student. 

Limit  by  cost  of  attendance 

In  any  fiscal  year,  a  student  may  not  receive  Self-Reliance  Loans 
in  an  amount  greater  than  such  student's  cost  of  attendance  3  at  a 
postsecondary  school  4  less  any  other  Federal  educational  financial 
assistance  received  by  such  student. 

Interest  rate  on  loans 

The  interest  rate  on  a  Self-Reliance  Loan  is  established  at  the 
time  of  issuance  and  is  equal  to  the  average  market  yield  on  the 
10-year  and  30-year  Treasury  bonds.  The  Secretary  of  Education 
will  establish  the  interest  rate  on  Self-Reliance  Loans  at  the  same 
time  (and  with  the  same  frequency)  as  is  done  for  the  Supplemen- 
tal Loans  for  Students  program.5 

Repayment  procedure 

In  general 

Repayment  on  an  individual's  Self-Reliance  Loan  obligations  is 
collected  through  the  individual  income  tax.  For  a  taxpayer  in  re- 
payment status,  the  taxpayer's  income  tax  liability  generally  is  in- 
creased by  the  applicable  Self-Reliance  Loan  repayment  rate  multi- 
plied by  the  taxpayer's  adjusted  gross  income  (AGI).6  The  repay- 
ment installments  are  treated  as  a  tax  imposed  by  section  1  of  the 
Code  except  for  purposes  of  determining  the  amount  of  any  tax 
credit  or  the  amount  of  minimum  tax. 

The  applicable  repayment  rate  for  a  loan  obligation  is  fixed  at 
the  time  the  taxpayer  first  enters  repayment  status  and  depends 
upon  the  taxpayer's  amount  of  outstanding  Self-Reliance  Loan  in- 
debtedness.7 Students  with  "high"  indebtedness  (as  determined  by 


2  As  determined  in  section  428A  of  the  Higher  Education  Act  of  1965. 

3  As  defined  in  section  472  of  the  Higher  Education  Act  of  1965  (generally,  tuition,  fees,  room 
and  board,  and  related  expenses). 

4  As  defined  in  section  481(a)  of  the  Higher  Education  Act  of  1965. 

5  If,  during  a  continuous  period  of  study,  the  student  incurs  multiple  Self-Reliance  loan  obliga- 
tions bearing  different  interest  rates,  the  Secretary  of  Education  will  provide  for  a  consolidation 
of  the  loan  obligations  into  one  loan  bearing  an  interest  rate  that  is  the  weighted  average  of  the 
interest  rates  on  the  multiple  loan  obligations. 

6  In  the  case  of  a  married  individual  whose  spouse  has  not  received  a  Self-Reliance  Loan  and 
who  files  a  joint  return,  the  income  tax  liability  on  the  joint  return  is  increased  by  the  individ- 
ual's repayment  rate  multiplied  by  the  AGI  on  the  joint  return.  In  the  case  of  a  married  individ- 
ual whose  spouse  has  not  received  a  Self-Reliance  Loan  and  who  files  a  separate  return,  such 
individual's  income  tax  liability  is  increased  by  the  individual's  repayment  rate  multiplied  by 
the  sum  of  the  AGI  of  that  individual  and  the  AGI  of  the  individual's  spouse  (from  the  spouse's 
separate  return). 

7  If  the  taxpayer  in  repayment  status  later  takes  out  another  Self-Reliance  loan,  the  repay- 
ment rate  may  be  changed  to  reflect  the  new,  larger  amount  of  outstanding  Self-Reliance  Loan 
indebtedness. 


334 


the  Secretary  of  Education)  will  have  a  repayment  rate  of  7  per- 
cent. Students  with  '  'moderate"  indebtedness  will  choose  between  a 
repayment  rate  of  5  percent  or  7  percent.  Students  with  "low"  in- 
debtedness will  choose  among  a  repayment  rate  of  3  percent,  5  per- 
cent, or  7  percent.  The  Secretary  of  Education  will  make  the  deter- 
mination of  "low"  and  "moderate"  indebtedness  ranges  so  that  the 
average  borrower  in  each  indebtedness  status  will  be  projected  to 
repay  the  Self-Reliance  Loan  over  a  similar  number  of  years  as  the 
average  borrower  with  "high"  indebtedness  status. 

With  respect  to  any  Self-Reliance  Loan,  the  borrower  enters  re- 
payment status  in  the  first  taxable  year  following  the  taxable  year 
in  which  the  borrower  ceases  (after  the  loan  was  incurred)  to  be  at 
least  a  half-time  student.  The  borrower  remains  in  repayment 
status  until  the  loan  obligation  is  repaid  or,  if  earlier,  the  end  of 
the  25th  taxable  year  after  entering  repayment  status. 

A  borrower  may  prepay  all  or  part  of  a  Self-Reliance  Loan  with- 
out penalty. 

Repayment  tax  payments  received  on  or  before  the  due  date 
(without  regard  to  any  extension)  for  filing  of  the  income  tax 
return  for  a  given  taxable  year  are  credited  to  the  taxpayer's  Self- 
Reliance  Loan  account  as  if  received  on  the  last  day  of  the  previous 
taxable  year.  Repayment  tax  payments  received  after  the  due  date 
(without  regard  to  any  extension)  for  filing  of  the  income  tax 
return  for  a  given  taxable  year  are  credited  to  the  taxpayer's  Self- 
Reliance  Loan  account  as  if  received  on  the  last  day  of  the  follow- 
ing taxable  year. 

Exception  for  borrowers  not  required  to  file  a  tax  return 

No  repayment  of  a  Self-Reliance  Loan  is  required  in  any  year  in 
which  the  borrower  is  not  required  to  file  an  income  tax  return. 

Discharge  of  liability  of  the  borrower 

In  general. — The  Secretary  of  Education  will  discharge  the  liabil- 
ity to  repay  a  Self-Reliance  Loan  in  the  event  of  the  death  or  total 
permanent  disability  of  a  borrower.  If  a  loan  were  discharged  be- 
cause of  expiration  of  the  25-year  repayment  status  period,  the  bor- 
rower (or  his  or  her  estate)  is  not  considered  to  have  discharge  of 
indebtedness  income. 

Bankruptcy. — A  Self-Reliance  Loan  will  not  be  dischargeable  in 
bankruptcy.  The  Secretary  of  the  Treasury,  however,  may  postpone 
payment  on  past-due  amounts  owed  by  bankrupt  individuals. 

Delinquent  taxpayers 

Borrowers  who  are  delinquent  in  repaying  their  Self-Reliance 
Loan  and  who  subsequently  make  interest  payments  to  the  Secre- 
tary of  the  Treasury  on  their  underpayment  are  entitled  to  have 
interest  that  is  properly  allocable  to  such  loans  credited  by  the  Sec- 
retary of  Education  to  their  Self-Reliance  Loan  repayment. 

Administration  of  the  loan  program 

The  Secretary  of  the  Treasury  will  enter  into  an  agreement  with 
the  Secretary  of  Education  to  process  information  on  repayments 
and  credit  such  repayments  to  the  Department  of  Education. 


335 


The  Secretary  of  the  Treasury  will  make  appropriate  provisions 
to  require  borrowers  to  make  Self-Reliance  Loan  repayments 
through  payroll  withholding  and  estimated  tax  payments  to  the 
extent  practicable  and  will  determine  the  liability  of  borrowers  for 
incorrect  withholding  according  to  rules  on  estimated  tax  pay- 
ments. 

The  Secretary  of  Education  will  develop  a  central  data  system  to 
administer  the  Income-Dependent  Education  Assistance  program. 
Such  data  system  will  provide  borrowers  with  information  on  their 
Self-Reliance  Loan  balance  and  on  prepayment  options,  on  at  least 
an  annual  basis. 

Not  later  than  January  1  of  each  year,  the  Secretary  of  Educa- 
tion will  certify  to  the  Secretary  of  the  Treasury  a  list  of  borrowers 
in  repayment  status  for  that  year  and  such  borrowers'  repayment 
rates.  The  Secretary  of  the  Treasury  will  report  to  the  Secretary  of 
Education  the  amount  of  loan  repayment  installments  made  by  the 
borrower. 

Not  later  than  January  31  of  each  calendar  year,  the  Secretary 
of  Education  will  certify  to  each  borrower  the  amount  of  interest 
and  principal  paid  on  such  loans  for  the  second  preceding  calendar 
year.8 

Any  borrower  who  receives  the  certifications  described  above  re- 
lating to  principal,  interest,  or  balances  and  who  believes  such  cer- 
tification contains  an  error  of  statement  or  omission  or  believes 
that  such  certification  asserts  a  debt  not  owed  will  be  required  to 
notify  the  Secretary  of  Education  within  60  days  of  receipt.  The 
Secretary  of  Education  will,  within  30  days  of  receipt  of  such  objec- 
tion, affirm,  adjust,  or  withdraw  such  certification  and  send  notice 
to  the  borrower  and  the  Secretary  of  the  Treasury.  Such  decisions 
will  be  reviewable  by  the  appropriate  district  court  as  a  final 
agency  decision. 

Demonstration  program 

In  general 

The  Secretary  of  Education  will  select  institutions  of  higher  edu- 
cation for  participation  in  the  Self-Reliance  Loan  program  from 
those  institutions  submitting  applications  that  are  eligible  to  par- 
ticipate in  part  B  loan  programs.  Not  later  than  May  1,  1993,  the 
Secretary  will  select  not  more  than  500  institutions  to  participate 
in  the  program.  The  participating  institutions  will  be  chosen  so  as 
to  represent  a  cross-section  by  educational  sector,  length  of  aca- 
demic program,  default  experience,  annual  loan  volume,  highest 
degree  offered,  enrollment  size,  and  geographic  location.  The  Secre- 
tary will  also  select  participating  institutions  in  such  a  manner 
that  the  volume  of  student  borrowing  under  the  demonstration  pro- 
gram would  not  exceed  the  following  amounts: 

$450,000,000  in  fiscal  year  1994. 

$550,000,000  in  fiscal  year  1995. 

$650,000,000  in  fiscal  year  1996. 

$900,000,000  in  fiscal  year  1997. 


8  Thus,  under  the  provision  in  section  2121  of  the  Senate  amendment  that  allows  a  credit  or 
deduction  for  student  loan  interest,  interest  paid  on  Self-Reliance  Loans  will  be  treated  as  paid 
in  the  taxable  year  beginning  in  the  calendar  year  following  the  calendar  year  in  which  such 
interest  was  paid. 
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Each  institution  wishing  to  offer  an  Income-Dependent  Educa- 
tion Assistance  program  is  required  to  submit  an  application  to  the 
Secretary  of  Education  and,  if  accepted,  enter  into  an  agreement 
with  the  Secretary  of  Education  for  receipt  of  funds.  Each  partici- 
pating school  must  agree  to  follow  procedures  specified  by  the  Sec- 
retary of  Education  in  consultation  with  the  Secretary  of  the 
Treasury  in  disbursing  such  loans;  to  accept  liability  stemming 
from  mismanagement  of  loans  or  false  origination  of  loans;  to  pro- 
vide the  Secretary  of  Education  at  least  once  a  month  with  a  list  of 
Self-Reliance  Loan  participants  and  any  change  in  their  enrollment 
status;  and  to  counsel  borrowers  on  their  repayment  options  and 
their  obligations. 

The  Secretary  of  Education  has  the  same  authority  to  limit,  sus- 
pend, or  terminate  an  institution's  participation  in  the  Income-De- 
pendent Education  Assistance  program  as  applies  to  an  institu- 
tion's participation  in  loan  programs  under  Part  B  of  the  Higher 
Education  Act  of  1965,  and  may  also  impose  additional  regulations 
or  criteria  for  participation.  The  demonstration  program  concludes 
at  the  end  of  fiscal  year  1997. 

Administrative  costs 

There  will  be  available  to  the  Secretaries  of  Education  and  the 
Treasury  for  administrative  costs  amounts  not  to  exceed  the  follow- 
ing: 


Fiscal  year  Treasury  Education 


1992  

  0 

0 

1993  

  $1,000,000 

$40,000,000 

1994  

  7,500,000 

20,000,000 

1995  

  4,500,000 

20,000,000 

1996  

  3,600,000 

20,000,000 

1997  

  4,000,000 

20,000,000 

It  is  expected  that  if,  in  a  given  fiscal  year,  amounts  less  than  the 
above  maxima  are  appropriated,  the  unused  balance  will  be  devot- 
ed to  deficit  reduction. 

Evaluation  and  reporting 

Beginning  one  year  after  enactment,  the  Secretary  of  Education, 
in  consultation  with  the  Secretary  of  the  Treasury,  will  make 
annual  reports  to  Congress  describing  and  evaluating  the  imple- 
mentation and  administration  of  the  Income-Dependent  Education 
Assistance  program  and  identifying  problems  that  require  legisla- 
tive action. 

Not  later  than  January  1,  1997,  the  Secretary  of  Education,  in 
consultation  with  the  Secretary  of  the  Treasury,  will  make  a  report 
to  the  Senate  Committee  on  Labor  and  Human  Resources  and  the 
House  Committee  on  Education  and  Labor  analyzing  the  adminis- 
trative capacity  of  the  Departments  of  Education  and  of  the  Treas- 
ury to  operate  this  program;  the  administrative  burden  and  costs 
imposed  on  the  Departments  of  Education  and  of  the  Treasury  by 
this  program;  the  accuracy  of  information  provided  by  the  Secre- 
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tary  of  Education;  the  administrative  and  financial  factors  that 
would  affect  the  ability  of  all  schools  to  participate  in  the  program; 
the  impact  of  this  program  on  repayments,  delinquencies  and  de- 
faults under  all  federal  student  loan  programs;  and  any  other  rele- 
vant information.  The  report  will  also  (1)  publish  the  tuition  and 
cost  of  attendance  at  each  institution  participating  in  the  program 
and  analyze  changes  in  those  costs  compared  to  changes  occurring 
at  institutions  not  participating  in  the  program,  (2)  examine  the 
feasibility  of  including  individuals  over  age  50  as  eligible  students 
and  of  adjusting  repayment  rates  and  schedules  to  insure  such  indi- 
viduals' repayment  before  retirement,  (3)  examine  the  feasibility  of 
integrating  the  Income-Dependent  Education  Assistance  program 
with  a  national  service  program,  and  (4)  make  recommendations 
for  criteria  to  govern  institutional  eligibility  if  the  Income-Depend- 
ent Education  Assistance  program  were  continued  or  later  expand- 
ed to  all  eligible  institutions  of  higher  education. 

Effective  date 

The  provision  generally  is  effective  on  the  date  of  enactment. 
Amendments  made  to  the  Internal  Revenue  Code  are  effective  for 
taxable  years  beginning  after  December  31,  1992.  The  first  Self-Re- 
liance  Loans  may  be  issued  on  or  after  September  1,  1993.  No  Self- 
Reliance  Loans  may  be  issued  after  September  30,  1997. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

3.  WORKFORCE  TRAINING:  FORMATION  OF,  AND  CONTRIBUTIONS  TO, 
TAX-EXEMPT  YOUTH  TRAINING  ORGANIZATIONS  AND  ESTABLISHMENT 
OF  NATIONAL  BOARD  FOR  PROFESSIONAL  AND  TECHNICAL  STANDARDS 

Present  law 

In  order  to  qualify  as  a  tax-exempt  organization  under  section 
501(c)(3)  and  be  eligible  to  receive  tax-deductible  contributions,  an 
organization  must  be  organized  and  operated  exclusively  for  chari- 
table, educational,  or  other  exempt  purposes  specified  in  section 
501(c)(3),  and  no  part  of  the  organization's  net  earnings  may  inure 
to  the  benefit  of  any  private  shareholder  or  individual.  Section 
!  501(c)  also  provides  tax-exempt  status  for  other  types  of  organiza- 
i  tions  (e.g.,  social  welfare  organizations  and  business  associations), 
'  provided  certain  requirements  are  satisfied. 

Charitable  contributions  to  organizations  described  in  section 
501(c)(3)  are  allowed  as  an  itemized  deduction,  subject  to  certain 
percentage  limitations  (sec.  170).  In  addition,  donations  to  States  or 
political  subdivisions  are  deductible  as  charitable  contributions, 
I  provided  that  the  donation  is  made  for  exclusively  public  purposes. 
Depending  on  the  type  of  property  contributed  and  the  type  of  the 
donee  organization,  the  amount  of  a  taxpayer's  charitable  contribu- 
|  tion  deduction  generally  is  allowed  in  an  amount  up  to  the  contrib- 
j  uted  property's  fair  market  value.  However,  special  rules  provide 
for  an  augmented  charitable  contribution  deduction  for  certain  con- 
tributions made  by  corporations  of  inventory  property  used  for  the 
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care  of  the  ill,  the  needy,  or  infants,  and  certain  scientific  research 
property  donated  to  educational  or  scientific  organizations  (sec. 
170(e)(3)  and  (4)).  The  deduction  allowed  for  such  donations  is  equal 
to  the  corporation's  basis  in  the  property  plus  one-half  of  the 
amount  of  ordinary  income  that  would  have  been  realized  if  the 
property  had  been  sold  (but  in  no  event  may  the  deduction  exceed 
twice  the  basis  in  the  contributed  property). 

Payments  made  by  a  taxpayer  to  a  tax-exempt  organization  are 
deductible  as  ordinary  and  necessary  business  expenses  under  sec- 
tion 162,  provided  that  the  taxpayer  has  a  reasonable  expectation 
of  financial  return  to  his  trade  or  business  commensurate  with  the 
amount  of  the  transfer.  In  such  a  case,  a  "gift  or  contribution"  has 
not  been  made  for  purposes  of  section  170. 1 

House  bill 

No  provision. 

Senate  amendment 

Tax-exempt  status 

The  Senate  amendment  specifically  provides  tax-exempt  status 
for  certain  youth  skills  training  and  education  organizations  meet- 
ing the  following  requirements:  (1)  the  organization  is  organized 
and  operated  solely  for  the  purpose  of  administering  a  program 
that  qualifies  as  a  youth  skills  training  and  education  program 
under  subtitle  B  of  title  II  of  the  Wagner-Peyser  Act;  (2)  the  organi- 
zation is  controlled  by  a  board  of  directors  consisting  of  representa- 
tives of  employers  contributing  to  such  program  (and  certain  of 
their  employees),2  schools  and  higher  education  institutions  partici- 
pating in  the  program,  and  State  and  local  governments;  and  (3) 
the  organization  does  not  pay  for,  and  prohibits  the  use  of  any  con- 
tributions it  receives  for,  employment  training  expenses  or  compen- 
sation for  any  student  participating  in  the  youth  skills  training 
and  employment  program.3 

Augmented  deduction 

The  Senate  amendment  also  provides  an  augmented  deduction 
for  cash  contributions  made  by  a  corporation  or  partnership  to  a 
tax-exempt  youth  skills  training  and  education  organization.4  The 
allowable  deduction  under  the  provision  is  150  percent  of  the  con- 
tributed amount. 

National  Board  for  Professional  and  Technical  Standards 

The  Senate  amendment  amends  the  Wagner-Peyser  Act  (29 
U.S.C.  49  et  seq.)  to  establish  a  National  Board  for  Professional  and 


1  See  Treas.  Reg.  sec.  1.170A-l(c)(5);  Rev.  Rul.  84-110,  1984-2  C.B.  35. 

2  Representatives  of  employers  (and  certain  of  their  employees)  may  not  constitute  more  than 
50  percent  of  the  members  of  the  board  of  directors.  ^ 

3  The  Senate  amendment  specifically  provides  tax-exempt  status  under  new  section  501(c)(26) 
of  the  Internal  Revenue  Code  for  qualifying  youth  skills  training  and  education  organizations 
meeting  the  requirements  of  the  bill.  No  inference  is  intended  as  to  the  required  characteristics 
for  any  tax-exempt  educational  organization  described  in  present-law  section  501(c)(3). 

4  For  purposes  of  this  provision,  amounts  paid  by  a  corporation  or  partnership  to  a  tax-exempt 
youth  skills  training  and  education  organization  are  treated  as  a  charitable  contribution  under 
section  170. 
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Technical  Standards  ("National  Board"),  which  will  be  an  inde- 
pendent national  board  to  develop  a  system  of  industry-based,  occu- 
pational proficiency  standards  and  certifications  of  mastery  for  oc- 
cupations within  each  major  industry  (and  occupations  that  involve 
more  than  one  industry),  for  which  no  recognized  training  stand- 
ards currently  exist.  The  bill  specifies  criteria  for  the  composition 
of  the  membership  of  the  National  Board,  and  requires  that  the 
National  Board  develop  proficiency  standards,  assessments,  and 
curricula  for  certain  industrial  or  occupational  categories.  Such 
proficiency  standards,  assessments,  and  curricula  will  be  made 
available  for  voluntary  use  by  institutions  of  postsecondary  educa- 
tion offering  professional  and  technical  education,  labor  organiza- 
tions, trade  and  technical  associations,  employers  and  labor-man- 
agement organizations  providing  formalized  training,  private  train- 
ing providers,  and  other  organizations  likely  to  benefit  from  such 
proficiency  standards,  assessments,  and  curricula. 

Youth  skills  training  and  education  programs 

The  Senate  amendment  also  amends  subtitle  B  of  title  II  of  the 
Wagner-Peyser  Act  to  specify  the  criteria  for  qualified  youth  skills 
training  and  education  programs.  In  general,  a  qualified  youth 
skills  training  program  is  one  that  provides  eleventh  and  twelfth 
grade  high  school  students  with  the  opportunity  to  voluntarily 
enter  into  a  course  of  study  that  integrates  academic  instruction 
with  supervised  on-the-job  training  and  instruction  in  the  work- 
place in  a  curriculum  designed  to  lead  to  a  high  school  diploma 
and  to  qualify  the  student  for  further  education  or  an  advanced 
technical  or  professional  training  program.  The  program  must  be 
certified  by  a  State  or  local  educational  agency  as  meeting  the  edu- 
cational standards  established  and  approved  by  such  agency.  In  ad- 
dition, the  program  must  be  certified  by  a  State  agency  responsible 
for  occupational  training  as  meeting  certain  occupational-related 
requirements,  including  conforming  to  standards  registered  with 
the  Department  of  Labor's  Bureau  of  Apprenticeship  or  established 
by  the  National  Board  (or  if  such  standards  are  not  available,  the 
provision  of  broad-based  competencies  and  skills  for  career  progres- 
sion), coordination  with  participating  schools,  review  and  evalua- 
tion by  the  program  of  the  student's  progress  in  job  performance 
and  related  academic  instruction,  and  certain  other  labor  require- 
ments governing  the  terms  and  conditions  of  employment  of  stu- 
dents by  employers  participating  in  the  program. 

Department  studies 

The  Treasury,  Labor,  and  Education  Departments  are  directed  to 
jointly  study  and  report  to  Congress  within  three  years  after  enact- 
ment on  the  effects  of  the  provisions  and  any  recommendations  for 
further  legislative  modifications. 

Effective  date 

The  provisions  amending  the  Internal  Revenue  Code  are  effective 
for  taxable  years  beginning  after  the  date  of  enactment. 

The  National  Board  is  required  to  develop,  not  later  than  Decem- 
ber 31,  1993,  proficiency  standards,  assessments,  and  criteria  for  at 
least  30  identified  industrial  or  occupational  categories.  In  addition, 
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the  National  Board  is  required  to  develop  a  program  to  ensure  that 
the  proficiency  standards,  assessments,  and  curricula  for  all  re- 
maining identified  industrial  or  occupational  categories  are  com- 
pleted not  later  than  January  1,  1997. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

4.  EXPANSION  OF  EDUCATION  SAVINGS  BOND  PROVISIONS 

Present  law 

Code  section  135  provides  that  interest  income  earned  on  a  quali- 
fied U.S.  Series  EE  savings  bond  issued  after  December  31,  1989,  is 
excludible  from  gross  income  if  the  proceeds  of  the  bond  upon  re- 
demption do  not  exceed  qualified  higher  education  expenses  paid 
by  the  taxpayer  during  the  taxable  year.1  "Qualified  higher  educa- 
tion expenses"  include  tuition  and  required  fees  for  the  enrollment 
or  attendance  of  the  taxpayer,  the  taxpayer's  spouse,  or  a  depend- 
ent of  the  taxpayer  at  an  eligible  educational  institution.2  A  tax- 
payer cannot  qualify  for  the  interest  exclusion  by  paying  for  the 
education  expenses  of  another  person  (such  as  a  grandchild  or 
other  relative)  who  is  not  a  dependent  of  the  taxpayer. 

The  exclusion  provided  by  section  135  is  phased  out  for  certain 
higher-income  taxpayers.  A  taxpayer's  AGI  for  the  year  the  bond  is 
redeemed  (not  the  year  the  bond  was  issued)  determines  whether 
or  not  the  phaseout  applies.  For  taxpayers  filing  a  joint  return,  the 
phaseout  range  is  for  AGI  between  $60,000  and  $90,000  (adjusted 
for  inflation).  For  single  taxpayers  and  heads  of  households,  the 
phaseout  range  is  for  AGI  between  $40,000  and  $55,000  (adjusted 
for  inflation). 

To  prevent  taxpayers  from  effectively  avoiding  the  income  phase- 
out  limitation  (through  the  issuance  of  bonds  directly  in  the  child's 
name),  section  135(c)(1)(B)  provides  that  the  interest  exclusion  is 
available  only  with  respect  to  U.S.  Series  EE  savings  bonds  issued 
to  taxpayers  who  are  at  least  24  years  old. 

The  interest  rate  on  Series  EE  savings  bonds  varies,  depending 
on  how  long  the  bonds  are  held.  The  interest  rate  on  such  bonds 
held  for  more  than  five  years  is  based  on  the  market  rate  for 
Treasury  outstanding  obligations  with  five  years  to  maturity. 
Bonds  held  for  less  than  five  years  earn  interest  on  a  fixed,  grad- 
uated scale  (generally  below  current  rates  on  comparable  Treasury 
instruments).  Interest  earned  on  Series  EE  bonds  is  paid  when  the 
bonds  are  redeemed. 


1  If  the  aggregate  redemption  amount  (i.e.,  principal  plus  interest)  of  all  Series  EE  bonds  re- 
deemed by  a  taxpayer  during  the  taxable  year  exceeds  the  qualified  education  expenses  in- 
curred, then  the  excludable  portion  of  interest  income  is  based  on  the  ratio  that  the  education 
expenses  bears  to  the  aggregate  redemption  amount  (sec.  135(b)). 

2  Eligible  educational  institutions  are  defined  in  section  1201(a)  and  481(a)(1)(C)  and  (D)  of  the 
Higher  Education  Act  of  1965,  as  in  effect  on  October  21,  1988,  and  in  the  Carl  D.  Perkins  Voca- 
tional Education  Act  (subparagraph  (C)  or  (D)  of  section  521(3)),  as  in  effect  on  October  21,  1988. 
An  eligible  educational  institution  does  not  include  proprietary  institutions. 

"Qualified  higher  education  expenses"  do  not  include  expenses  with  respect  to  any  course  or 
other  education  involving  sports,  games,  or  hobbies  other  than  as  part  of  a  degree  program  (sec. 
135(c)(2)(B)). 
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House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  expands  the  definition  of  "qualified 
higher  education  expenses"  under  section  135  to  include  tuition 
and  required  fees  paid  by  a  taxpayer  for  the  enrollment  or  attend- 
ance of  any  individual  (not  simply  dependents)  at  an  eligible  educa- 
tional institution. 

The  Senate  amendment  also  repeals  the  present-law  AGI  phase- 
out  limitation  under  section  135  (and  the  related  rule  requiring 
that  bonds  be  issued  to  a  person  who  is  at  least  24  years  old).  Thus, 
interest  earned  on  a  Series  EE  savings  bond  is  not  subject  to  tax 
regardless  of  the  taxpayer's  AGI  during  the  year  the  bond  is  re- 
deemed if,  during  that  year,  the  taxpayer  pays  for  qualified  higher 
education  expenses  of  any  individual  and  such  expenses  exceed  the 
proceeds  (principal  plus  interest)  received  upon  redemption.3 

Effective  date. — The  provision  applies  to  U.S.  Series  EE  savings 
bonds  issued  after  December  31,  1989,  and  redeemed  after  Decem- 
ber 31,  1991. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

5.  EXTENSION  OF  EXCLUSION  FOR  EMPLOYER-PROVIDED  EDUCATIONAL 

ASSISTANCE 

Present  law 

An  employee's  gross  income  and  wages  for  income  and  employ- 
ment tax  purposes  do  not  include  amounts  paid  or  incurred  by  the 
employer  for  education  assistance  provided  to  the  employee  if  such 
amounts  are  paid  or  incurred  pursuant  to  an  educational  assist- 
ance program  that  meets  certain  requirements.  This  exclusion, 
which  expires  with  respect  to  amounts  paid  after  June  30,  1992,  is 
limited  to  $5,250  of  educational  assistance  with  respect  to  an  indi- 
vidual during  a  calendar  year. 

In  the  absence  of  this  exclusion,  an  employee  generally  would  be 
required  to  include  in  income  and  wages,  for  income  and  employ- 
ment tax  purposes,  the  value  of  educational  assistance  provided  by 
an  employer  to  the  employee,  unless  the  cost  of  such  assistance 
qualified  as  a  deductible  job-related  expense  of  the  employee. 

House  bill 

The  exclusion  for  employer-provided  educational  assistance  is 
permanently  extended. 


3  Present-law  section  135(b)  prorates  the  excludible  interest  when  aggregate  proceeds  from 
bonds  redeemed  by  a  taxpayer  during  the  taxable  year  exceed  qualified  education  expenses  paid 
by  the  taxpayer  during  that  year.  Consistent  with  this  rule,  it  is  expected  that  the  Treasury 
Department  will  prescribe  procedures  for  allocating  the  income  exclusion  provided  for  by  section 
135  in  cases  where,  with  respect  to  a  particular  taxable  year,  two  (or  more)  taxpayers  redeem 
savings  bonds  and  claim  to  have  paid  qualified  education  expenses  for  the  same  student,  but  the 
aggregate  redemption  proceeds  received  by  the  taxpayers  exceed  the  student's  qualified  educa- 
tion expenses. 
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Effective  date.— The  provision  is  effective  for  taxable  years 
ending  after  June  30,  1992. 

Senate  amendment 

The  exclusion  for  employer-provided  educational  assistance  is  ex- 
tended through  December  31,  1993. 

Effective  date. — The  provision  is  effective  for  taxable  years 
ending  after  June  30,  1992. 

Conference  agreement 

The  conference  agreement  extends  the  exclusion  for  employer- 
provided  educational  assistance  through  June  30,  1993. 

Effective  date. — The  provision  is  effective  for  taxable  years 
ending  after  June  30,  1992. 

D.  Health  Insurance  and  Health  Care  Provisions 

1.  EXTEND  HEALTH  INSURANCE  DEDUCTION  FOR  SELF-EMPLOYED 

Present  law 

Present  law  provides  a  deduction  for  25  percent  of  the  amount 
paid  for  health  insurance  for  a  self-employed  individual  (e.g.,  a 
partner  in  a  partnership  or  a  sole  proprietor)  and  the  individual's 
spouse  and  dependents.  The  25-percent  deduction  is  also  available 
to  more  than  2-percent  shareholders  of  S  corporations.  The  amount 
of  expenses  in  excess  of  the  deductible  amount  can  be  taken  into 
account  in  determining  whether  the  individual  is  entitled  to  a  med- 
ical expense  deduction  (sec.  213). 

The  25-percent  deduction  expires  for  taxable  years  beginning 
after  June  30,  1992.  In  the  case  of  years  beginning  in  1992,  only 
amounts  paid  before  July  1,  1992,  for  coverage  before  July  1,  1992, 
are  taken  into  account  in  determining  the  amount  of  the  deduc- 
tion. 

House  bill 

The  House  bill  extends  the  25-percent  deduction  through  Decem- 
ber 31,  1992. 

Effective  date. — The  provision  is  effective  for  taxable  years 
ending  after  June  30,  1992. 

Senate  amendment 

The  Senate  amendment  increases  and  makes  permanent  the  de- 
duction for  health  insurance  expenses  of  self-employed  individuals. 
For  1992,  the  deduction  is  75  percent.  For  1993  and  thereafter,  the 
deduction  is  100  percent. 

Effective  date. — The  provision  is  effective  for  taxable  years 
ending  after  June  30,  1992. 

Conference  agreement 

The  conference  agreement  extends  the  25-percent  deduction  for 
health  insurance  expenses  of  self-employed  individuals  through 
June  30,  1993. 
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Effective  date. — The  provision  is  effective  for  taxable  years 
ending  after  June  30,  1992. 

2.  IMPROVEMENTS  IN  HEALTH  INSURANCE  AFFORDABILITY  FOR  SMALL 

EMPLOYERS 

a.  Grants  to  States  for  small  employer  health  insurance  purchasing 

programs 

Present  law 

Currently,  there  is  no  Federal  grant  program  to  finance  group 
purchasing  arrangements  to  assist  small  employers  in  purchasing 
health  insurance.  Several  States  have  undertaken  related  initia- 
tives. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  establish  a  grant  program  to 
assist  States  in  developing  small  employer  health  insurance  group 
purchasing  arrangements.  Funds  could  be  expended  for  administra- 
tive costs  including  marketing  and  outreach  efforts,  negotiations 
with  insurers,  and  performance  of  administrative  functions  such  as 
eligibility  screening,  claims  administration  and  customer  service. 
In  awarding  grants  to  States,  the  Secretary  of  Health  and  Human 
Services  (HHS)  would  be  required  to  fund  qualified  applications 
employing  a  variety  of  approaches  to  group  purchasing. 

Such  sums  as  necessary  would  be  authorized  for  fiscal  years  1993 
through  1995  for  the  purpose  of  funding  grant  applications. 

The  Secretary  of  HHS  would  be  required  to  conduct  an  evalua- 
tion and  report  to  the  Congress  by  January  1,  1995,  on  the  impact 
of  these  programs  on  the  number  of  uninsured  and  the  price  of  in- 
surance available  to  small  employers. 

Effective  date. — Date  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

b.  Study  use  of  Medicare  rates  by  private  health  insurance  plans 

Present  law 

In  general,  prices  paid  for  health  care  services  are  arranged  pri- 
vately between  insurers  and  health  care  providers.  No  Federal  law 
directs  these  prices.  Some  States  have  laws  regulating  payments  to 
hospitals  by  private  insurers. 

House  bill 

No  provision. 
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Senate  amendment 

The  Senate  amendment  directs  the  Secretary  of  Health  and 
Human  Services  (the  Secretary)  to  study  and  report  to  the  Con- 
gress by  January  1,  1993,  on  the  feasibility  and  desirability  of  de- 
veloping prices  based  on  Medicare  payment  methodologies  for  use 
by  private  health  insurance.  In  developing  the  study,  the  Secretary 
would  take  into  account  the  findings  and  views  of  the  Prospective 
Payment  Assessment  Commission  and  the  Physician  Payment 
Review  Commission. 

The  study  would  include  an  evaluation  of  (1)  the  appropriateness 
of  using  Medicare  payment  rules  to  determine  payments  for  serv- 
ices provided  to  the  non-Medicare  population,  with  particular  em- 
phasis on  services  furnished  to  children;  (2)  the  potential  impact  of 
such  prices  on  health  insurance  premiums,  access  to  health  care 
services  by  Medicare  beneficiaries  and  others  and  national  health 
care  spending;  and  (3)  the  advantages  and  disadvantages  of  alterna- 
tive mechanisms  for  enforcing  the  use  of  such  rates  when  private 
insurers  opt  to  use  them. 

Effective  date. — Date  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

3.  IMPROVEMENTS  IN  HEALTH  INSURANCE  FOR  SMALL  EMPLOYERS: 
STANDARDS  AND  REQUIREMENTS  OF  SMALL  EMPLOYER  HEALTH  INSUR- 
ANCE; EXCISE  TAX  ON  PREMIUMS  RECEIVED  ON  HEALTH  INSURANCE 
POLICIES  WHICH  DO  NOT  MEET  CERTAIN  REQUIREMENTS;  GAO  STUDY 
AND  REPORT  ON  RATING  REQUIREMENTS  AND  BENEFIT  PACKAGES  FOR 
SMALL  GROUP  HEALTH  INSURANCE 

Present  law 

There  is  no  Federal  law  regulating  the  terms  of  sale  of  private 
health  insurance  sold  to  small  employers.  The  National  Association 
of  Insurance  Commissioners  (NAIC)  has  adopted  model  legislation 
for  State  laws  governing  premium  rates  and  renewability  of  cover- 
age for  health  insurance  sold  to  small  employers,  and  guaranteeing 
availability  of  health  insurance  sold  to  small  employers.  Fourteen 
States  have  enacted  legislation  similar  to  the  NAIC  model  on 
rating  and  renewability  of  coverage.  Another  four  States  have  en- 
acted additional  legislation  to  guarantee  the  availability  of  health 
insurance  sold  to  small  employers. 

House  bill 

No  provision. 

Senate  amendment 
Standards  and  requirements  of  small  employer  health  insurance 

The  Senate  amendment  would  establish  minimum  Federal  re- 
quirements for  State  laws  regarding  the  sale  of  health  insurance  to 
small  employers.  The  requirements  would  apply  to  insurance  sold 
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to  employers  with  between  2  and  50  employees  working  at  least  30 
hours  a  week. 

Development  of  standards. — The  Secretary  of  Health  and  Human 
Services  would  request  the  National  Association  of  Insurance  Com- 
missioners (NAIC)  to  develop  standards  for  State  implementation 
of  the  statutory  requirements  by  September  30,  1992.  If  the  NAIC 
fails  to  act  in  time,  or  if  the  Secretary  finds  that  the  NAIC  stand- 
ards do  not  meet  the  statutory  requirements,  the  Secretary  will  de- 
velop standards  by  December  31,  1992. 

State  adoption  and  enforcement. — States  would  be  required  to  es- 
tablish a  regulatory  program  for  adoption  and  enforcement  of  the 
standards,  subject  to  approval  and  oversight  by  the  Secretary  of 
HHS.  The  General  Accounting  Office  would  conduct  periodic  re- 
views to  evaluate  State  compliance. 

States  could  enact  more  stringent  standards.  The  Secretary  of 
HHS  would  be  authorized  to  provide  waivers  for  rating  band  re- 
quirements in  the  case  of  a  State  with  equally  stringent  but  not 
identical  standards  in  effect  prior  to  January  1,  1992. 

The  standards  would  apply  to  all  entities  subject  to  State  insur- 
ance laws  and  regulation,  including  multiple  employer  welfare  ar- 
rangements. In  the  case  of  a  multiple  employer  welfare  arrange- 
ment that  is  fully  insured,  the  standards  would  apply  to  the  insur- 
er of  the  arrangement.  Self-funded  multiple  employer  welfare  ar- 
rangements would  be  subject  to  State  regulation  in  the  same  way 
as  under  current  law.  Nothing  in  the  Federal  requirements  is  in- 
tended to  interfere  with  a  State's  ability  to  regulate  licensure  or 
financial  solvency  of  insurers. 

Standards  would  provide  for  guaranteed  eligibility,  guaranteed 
renewability,  limits  on  pre-existing  condition  exclusions,  restric- 
tions on  rating  practices,  requirements  for  benefit  package  offer- 
ings, and  guaranteed  availability  of  coverage. 

Guaranteed  eligibility. — Eligible  employees  or  their  dependents 
could  not  be  excluded  from  coverage  under  a  small  group  health 
insurance  plan. 

Guaranteed  renewability. — Insurance  sold  to  small  employers 
could  not  be  canceled  due  to  claims  experience  or  health  condi- 
tions. 

Pre-existing  condition  exclusions. — Newly  covered  employees  and 
dependents  with  previous  health  insurance  coverage  would  general- 
ly be  protected  against  pre-existing  condition  exclusions.  In  the 
case  of  an  individual  without  coverage  for  a  particular  service 
within  the  90-day  period  prior  to  beginning  employment,  insurers 
could  exclude  coverage  for  that  service  for  a  one-time  period  of  up 
to  6  months  for  any  pre-existing  condition.  A  pre-existing  condition 
would  be  defined  as  one  that  was  diagnosed  or  treated  within  3 
months  of  the  beginning  of  coverage.  Individuals  with  previous 
health  insurance  coverage  would  be  given  credit  for  each  month  of 
coverage  toward  the  pre-existing  condition  exclusion  period.  Pre-ex- 
isting condition  exclusions  could  not  be  applied  to  services  fur- 
nished to  newborns. 

Rating  requirements. — Minimum  Federal  requirements  for  rating 
of  small  employer  premiums  would  limit  variation  in  premiums  for 
health  insurance  sold  to  small  employers  on  account  of  health 
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status,  claims  experience,  duration  since  issue,  industry  and  occu- 
pation. 

Rating  bands  would  be  established  such  that  the  highest  premi- 
um charged  to  the  lowest  premium  charged  to  a  small  employer 
with  similar  demographic  characteristics  (age,  sex  and  family  size) 
for  the  same  or  similar  benefits  could  not  exceed  1.5  for  the  first 
three  years  the  law  is  in  effect,  and  1.35  in  subsequent  years. 

Under  limited  circumstances,  insurers  could  sort  small  employ- 
ers into  separate  blocks  of  business,  and  the  rating  bands  would 
apply  independently  to  each  block  of  business.  Variation  in  premi- 
ums charged  between  all  blocks  of  business  could  not  exceed  20 
percent.  Insurers  would  be  allowed  to  create  no  more  than  six 
blocks  of  business  to  segregate  plans  purchased  from  another  insur- 
er, plans  provided  through  an  association  of  small  employers,  and 
plans  marketed  through  direct  mail  or  another  marketing  ap- 
proach. 

These  rating  bands  would  not  apply  to  differences  in  premiums 
due  to  age  and  sex,  or  geography.  Adjustments  to  premiums  based 
on  these  factors  would  have  to  be  applied  consistently  across  small 
employers.  In  addition,  demographic  rating  factors  would  have  to 
be  consistent  with  guidelines  developed  by  the  National  Association 
of  Insurance  Commissioners. 

Insurers  would  disclose  to  the  employer  information  on  rating 
practices,  the  impact  of  rating  factors  on  the  employer's  premiums, 
and  the  potential  for  future  rate  changes. 

Annual  rate  increases. — Premiums  for  a  small  employer  could  in- 
crease by  no  more  than  5  percent  above  the  underlying  trend  in 
health  care  costs,  as  measured  by  the  increase  in  the  lowest  rate 
charged  by  the  insurer  for  the  block  of  business. 

Benefit  packages. — All  insurers  offering  coverage  to  small  em- 
ployers must  make  available  at  least  a  standard  and  a  basic  benefit 
package  to  all  small  employers  in  all  blocks  of  business.  State  laws 
requiring  the  coverage  of  specified  items  and  services  would  not 
apply  to  either  benefit  package.  State  laws  involving  the  coverage 
of  newborn  children,  adopted  children  or  other  individuals  would 
continue  to  govern.  Neither  does  the  Finance  Committee  intend  to 
preclude  State  requirements  with  respect  to  continuation  and  con- 
version benefits. 

The  standard  benefit  package  would  provide  for  the  following 
benefits: 

(1)  inpatient  and  outpatient  hospital  services,  except  that 
mental  health  services  could  be  limited  annually  to  at  least  45 
days  of  inpatient  treatment  and  20  outpatient  visits; 

(2)  physician  services  and  diagnostic  tests;  and 

(3)  preventive  services  limited  to  prenatal  care,  well  baby 
care  for  children  under  1  year,  well  child  care,  Pap  smears, 
mammograms  and  colorectal  screening  services. 

Physician  services  would  be  defined  to  include  services  lawfully 
provided  by  a  physician  under  State  medical  practice  acts,  and  in- 
cludes services  provided  by  a  dentist,  licensed  advance-practice 
nurse,  physician  assistant,  optometrist,  podiatrist,  or  chiropractor 
acting  within  the  scope  of  their  practices  as  determined  under 
State  law.  Outpatient  psychotherapy  and  counseling  could  be  pro- 
vided by  a  physician,  clinical  psychologist,  clinical  social  worker  or 
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other  licensed  providers  operating  within  the  scope  of  State  law. 
Mental  health  services  would  include  treatment  of  alcohol  and 
drug  dependency. 

Out-of-pocket  costs  would  be  limited  in  several  ways.  The  annual 
deductible  could  not  exceed  $400  for  an  individual  and  $700  for  a 
family  in  1993.  These  limits  would  be  indexed  to  the  consumer 
price  index.  Coinsurance  could  not  exceed  20  percent,  except  in  the 
case  of  outpatient  mental  health  services  for  which  a  50-percent  co- 
insurance rate  would  apply.  An  overall  annual  cap  on  deductibles 
and  coinsurance  would  be  established  at  $3,000  for  individuals  and 
families  in  1993,  indexed  to  the  consumer  price  index  thereafter. 

The  basic  benefit  package  would  provide  for  inpatient  and  outpa- 
tient hospital  care,  including  emergency  services;  inpatient  and 
outpatient  physician  services,  preventive  services  which  may  in- 
clude prenatal  and  well-baby  care,  well-child  care,  mammograms, 
Pap  smears  and  colorectal  screening.  Nothing  in  the  Federal  re- 
quirements prohibits  the  inclusion  of  mental  health  services  in  the 
basic  benefit  package.  Deductibles  and  coinsurance  could  be  im- 
posed. A  limit  on  out-of-pocket  spending  would  be  required. 

Within  the  scope  of  these  Federal  requirements,  a  State  could 
choose  to  define  a  specific  basic  benefit  package  that  all  insurers 
must  offer,  or  a  State  could  allow  insurers  to  offer  alternative  basic 
benefit  packages.  The  intent  of  the  basic  benefit  package  require- 
ment is  to  encourage  the  development  of  affordable  health  benefit 
packages  for  small  employers. 

Guaranteed  availability  of  coverage. — Insurance  coverage  would 
be  made  available  to  every  small  employer  within  a  state.  States 
could  choose  among  alternative  approaches  to  guarantee  availabil- 
ity of  coverage.  The  National  Association  of  Insurance  Commission- 
ers (or  the  Secretary)  would  develop  standards  to  implement  at 
least  the  four  alternatives,  including  (1)  mandating  that  all  insur- 
ers issue  insurance  to  any  small  employer,  and  be  required  to  par- 
ticipate in  a  reinsurance  pool  designed  to  spread  risk  among  insur- 
ers, and  (2)  mandating  that  all  insurers  issue  insurance  to  any 
small  employer  and  allowing  voluntary  participation  in  a  reinsur- 
ance pool,  (3)  requiring  participation  in  a  system  for  allocating 
high-risk  groups  among  insurers,  and  (4)  allowing  insurers  to 
choose  between  issuing  insurance  to  any  small  employer  and  par- 
ticipating in  an  allocation  system.  In  addition,  the  Secretary  may 
approve  other  programs  guaranteeing  the  availability  of  insurance 
to  small  employers.  For  example,  a  State  could  require  insurers  to 
issue  insurance  to  any  small  employer  without  establishing  a  rein- 
surance pool.  Under  each  approach,  States  would  be  required  to 
,  adopt  standards  to  assure  fair  marketing  of  insurance  sold  to  small 
employers. 

Enforcement  of  standards:  Excise  tax  on  premiums  on  health  insur- 
ance policies  not  meeting  certain  requirements 

Insurers  violating  standards  would  be  subject  to  a  Federal  excise 
\  tax  equal  to  25  percent  of  premiums  received  on  all  policies  sold  to 
i  small  employers.  Insurers  in  States  having  a  regulatory  program 
I  approved  by  the  Secretary  would  be  exempt  from  the  tax,  as  would 
^  insurers  in  other  States  that  are  individually  certified  by  the  Secre- 
tary as  meeting  the  Federal  standards. 
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Effective  date 

The  requirements  take  effect  for  health  insurance  plans  offered, 
issued,  or  renewed  to  a  small  employer  on  or  after  January  1,  1994, 
except  in  States  with  a  legislature  that  does  not  meet  during  1993. 
In  these  States,  the  requirements  would  be  effective  on  first  day  of 
the  first  calendar  quarter  after  the  close  of  the  first  regular  legisla- 
tive session  occurring  after  January  1,  1994. 

GAO  Study 

The  General  Accounting  Office  (GAO)  would  report  to  the  Con- 
gress on  (1)  the  impact  of  the  standards  for  small  group  insurance 
on  the  availability  and  price  of  insurance  offered  to  small  employ- 
ers, differences  in  available  benefit  packages,  and  the  number  of 
small  employers  choosing  standard  or  basic  benefit  packages;  (2) 
differences  in  State  laws  and  regulations  affecting  the  price  of 
health  insurance  plans  sold  to  individuals;  and  (3)  the  impact  of  the 
standards  on  the  number  of  small  employers  offering  insurance  to 
employees  through  a  self-funded  group  health  plan. 

The  GAO  would  also  make  recommendations  with  respect  to  ad- 
justing the  minimum  rating  requirements  to  eliminate  experience 
rating  based  on  health  status  and  claims  experience  and  to  elimi- 
nate variation  in  premiums  associated  with  age  and  sex. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

4.  IMPROVEMENTS  IN  THE  PORTABILITY  OF  PRIVATE  HEALTH  INSUR- 
ANCE: EXCISE  TAX  IMPOSED  ON  FAILURE  TO  PROVIDE  FOR  PREEXIST- 
ING CONDITION 

Present  law 

Group  health  plans  often  exclude  coverage  for  a  period  of  time 
for  services  related  to  a  preexisting  medical  condition  of  a  newly 
covered  employee  or  his  or  her  dependents,  regardless  of  previous 
health  insurance  coverage. 

House  bill 

No  provision. 

Senate  amendment 

All  group  health  insurance  and  self-insured  employer  group 
health  plans  would  be  prohibited  from  denying  or  limiting  coverage 
on  the  basis  of  medical  history  or  health  status,  except  that  a  limit- 
ed preexisting  condition  exclusion  could  apply  to  individuals  with 
respect  to  services  for  which  they  did  not  previously  have  health 
insurance  coverage. 

Newly  covered  employees  and  dependents  with  previous  health 
insurance  coverage  would  generally  be  protected  against  preexist- 
ing condition  exclusions.  In  the  case  of  an  individual  without  cover- 
age for  a  particular  service  within  the  90  day  period  prior  to  begin- 
ning employment,  insurers  could  exclude  coverage  for  that  service  I 
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for  a  one-time  period  of  up  to  6  months  for  any  preexisting  condi- 
tion. Preexisting  conditions  would  be  defined  as  those  that  were  di- 
agnosed or  treated  during  the  three  months  prior  to  enrollment. 

Individuals  would  be  given  credit  for  previous  health  insurance 
coverage.  A  period  of  preexisting  condition  exclusion  would  be  re- 
duced by  one  month  for  each  month  of  previous  coverage  with  re- 
spect to  particular  services.  Credit  would  be  given  for  previous  cov- 
erage ending  up  to  three  months  prior  to  the  start  of  coverage 
under  the  new  health  plan. 

Insurers  or  self-insured  employer  group  health  plans  offering 
health  plans  not  in  compliance  with  these  requirements  would  be 
required  to  retroactively  cover  any  illegally  excluded  services  and 
pay  a  tax  penalty  of  $100  a  day  for  each  violation. 

Effective  Date. — Date  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

5.  HEALTH  CARE  COST  CONTAINMENT 

a.  Establishment  of  Health  Care  Cost  Commission 

Present  law 

No  provision. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  establish  a  Health  Care  Cost  Com- 
mission to  advise  the  Congress  and  the  President  on  strategies  for 
reducing  health  care  costs. 

The  Commission  would  consist  of  11  members  appointed  by  the 
President  and  confirmed  by  the  Senate.  The  term  of  the  Chairman 
would  be  4  years  and  coincident  with  the  term  of  the  President. 
Other  members  would  serve  for  three-year  terms,  except  that  the 
terms  of  initial  appointees  would  be  staggered  so  that  the  terms  of 
;  no  more  than  4  members  would  expire  each  year. 

The  President  would  be  required  to  appoint  members  within  six 
months  of  enactment  of  this  provision,  and  would  be  required  to 
assure  representation  of  consumers  of  health  services,  large  and 
small  employers,  State  and  local  governments,  labor  organizations, 
health  care  providers,  health  care  insurers,  and  experts  on  the  de- 
velopment of  medical  technology. 

The  Commission  would  report  by  March  30th  each  year  on 
trends  in  health  care  spending,  the  cost  of  private  health  insur- 
I  ance,  sources  of  increases  in  health  care  costs  and  comparative 
I  trends  in  other  countries.  The  report  would  also  include  the  Com- 
S  mission's  assessment  of  public  and  private  strategies  for  reducing 
growth  in  health  spending  and  its  recommendations  for  cost  con- 
tainment efforts. 
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As  part  of  its  first  annual  report,  the  Commission  would,  in  con- 
sultation with  the  Secretary  of  Health  and  Human  Services,  recom- 
mend a  national  model  uniform  claims  form  and  uniform  stand- 
ards for  the  collection  of  medical  and  billing  records  for  use  by  in-  I 
surers  and  providers.  The  Commission  would  recommend  a  strate- 
gy and  schedule  for  implementing  by  January  1,  1996,  national  use 
of  these  forms  and  standards,  taking  into  account  the  need  for  pa- 
tient confidentiality  and  special  implementation  issues,  including 
those  of  providers  in  rural  areas.  The  Commission  would  consider 
the  use  of  electronic  cards  or  other  technology  that  allows  expedit- 
ed access  to  medical  records  and  insurance  information. 

The  Commission  would  also  make  recommendations  to  the  Secre- 
tary of  Health  and  Human  Services  with  respect  to  the  develop- 
ment and  ongoing  review  of  standards  for  managed  care  plans  and 
utilization  review  programs. 

Effective  date. — Date  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

b.  Federal  certification  of  managed  care  plans  and  utilization 
review  programs 

Present  law 

Under  present  law,  a  health  maintenance  organization  meeting 
certain  standards  may  apply  to  the  Health  Care  Financing  Admin- 
istration for  certification  as  a  federally  qualified  health  mainte- 
nance organization. 

House  bill 

No  provision. 

Senate  amendment 

The  Secretary  of  HHS  would  be  directed  to  establish  a  voluntary 
certification  program  for  managed  care  plans  and  utilization 
review  programs. 

Standards  for  certification  of  qualified  managed  care  plans  would 
include  standards  related  to  the  qualification  and  selection  of  par- 
ticipating providers,  the  distribution  of  providers  necessary  to 
assure  that  plan  enrollees  have  access  to  needed  health  services, 
the  provision  of  benefits  for  emergency  services  and  the  establish- 
ment of  an  ongoing  quality  assurance  program.  In  order  to  be  certi- 
fied as  a  qualified  managed  care  plan,  a  managed  care  plan  would 
also  have  to  meet  standards  identical  to  those  established  for  desig- 
nation of  qualified  utilization  review  programs. 

Standards  for  certification  of  qualified  utilization  review  pro- 
grams include  standards  related  to  the  qualification  of  individuals 
performing  utilization  review,  the  utilization  review  criteria  and 
procedures  for  evaluating  the  necessity  and  appropriateness  of  I 
health  services,  the  timeliness  of  utilization  review  determinations 
and  procedures  for  operating  an  appeals  process  and  standards  re- 
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lated  to  the  expenses  associated  with  requests  from  providers  for 
information  needed  to  conduct  utilization  review.  The  Secretary 
would  be  required  to  periodically  review  these  criteria,  taking  into 
account  recommendations  of  the  Health  Care  Cost  Commission. 

The  Secretary  could  consider  a  plan  or  utilization  review  pro- 
gram accredited  if  it  meets  the  requirements  of  a  State  licensure 
program  or  national  accreditation  body  that  the  Secretary  deter- 
mines are  at  least  as  stringent  as  the  Federal  standards. 

Certain  State  laws  would  not  apply  with  respect  to  qualified 
managed  care  plans  and  qualified  utilization  review  programs. 
These  include  laws  that  prohibit  a  qualified  managed  care  plan 
from  including  financial  incentives  for  enrollees  to  use  the  services 
of  participating  providers,  laws  that  prohibit  a  qualified  managed 
care  plan  from  requiring  that  services  be  authorized  by  a  partici- 
pating primary  care  physician  selected  by  the  enrollee,  and  laws 
that  prohibit  the  use  of  utilization  review  procedures  by  a  qualified 
utilization  review  program  or  a  qualified  managed  care  plan. 

Effective  date.— Date  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

c.  Additional  funding  for  outcomes  research 

Present  law 

The  Omnibus  Budget  Reconciliation  Act  of  1989  authorized  fund- 
ing in  the  Department  of  Health  and  Human  Services,  through  the 
Agency  for  Health  Care  Policy  and  Research,  for  research  on  the 
outcomes,  effectiveness,  and  appropriateness  of  health  care  services 
and  procedures.  Authorization  for  appropriations  for  these  activi- 
ties are  set  at  $110  million  for  fiscal  year  1992,  two  thirds  of  which 
is  appropriated  from  the  Medicare  trust  funds;  $148  million  for 
1993,  70  percent  of  which  is  appropriated  from  the  Medicare  trust 
funds;  and  $185  million  for  1994,  70  percent  of  which  is  appropri- 
ated from  the  Medicare  trust  funds. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  increases  authorization  of  appropriations 
to  $175  million  in  fiscal  year  1992,  $225  million  in  fiscal  year  1993, 
$275  million  in  fiscal  year  1994,  and  $300  million  in  fiscal  year 
1995.  The  amount  contributed  from  the  Medicare  trust  funds  in 
fiscal  years  1993  and  1994  would  be  reduced  to  50  percent  of  the 
total  appropriation. 

Effective  date. — Date  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 
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6.  MEDICARE  PREVENTION  BENEFITS 

a.  Coverage  of  certain  immunizations 

Present  law 

With  certain  exceptions,  Medicare  does  not  generally  cover  pre- 
ventive health  services.  OBRA  1987  established  a  demonstration 
project  to  test  the  cost  effectiveness  of  including  influenza  vaccine 
under  the  Medicare  program.  The  legislation  required  that  a  report 
on  the  cost  effectiveness  of  the  benefit  be  submitted  to  the  Con- 
gress by  October  1,  1990.  If  the  results  were  inconclusive,  the  dem- 
onstration would  be  extended  an  additional  two  years  with  a  final 
report  submitted  to  the  Congress  by  April  1,  1993.  The  demonstra- 
tion is  slated  to  end  September  1992.  Medicare  will  not  pay  for  in- 
fluenza vaccines  except  at  the  designated  sites. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  provide  for  coverage  of  annual  in- 
fluenza vaccinations  and  for  tetanus-diphtheria  boosters  every  10 
years. 

Effective  date. — Applies  to  for  influenza  vaccinations  furnished 
on  or  after  October  1,  1992,  and  for  tetanus-diphtheria  boosters  fur- 
nished on  or  after  January  1,  1993. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

b.  Coverage  of  well-child  care 

Present  law 

As  has  been  explained  in  the  preceding  item,  the  Medicare  pro- 
gram generally  does  not  cover  preventive  services.  Medicare  cover- 
age is  provided  for  persons  suffering  from  end-stage  renal  disease. 
Included  in  this  group  are  approximately  300  children  under  the 
age  of  7. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  provide  for  coverage  of  pediatric 
well-child  care,  including  appropriate  immunizations,  for  children 
entitled  to  Medicare  who  have  not  attained  7  years  of  age.  This 
would  benefit  the  approximately  300  children  who  are  entitled  to 
Medicare  because  they  have  end-stage  renal  disease. 

Effective  date. — Applies  to  well-child  services  provided  on  or 
after  January  1,  1993. 
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Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

c.  Demonstration  projects  for  coverage  of  other  preventive  services 

Present  law 

Section  9314  of  the  Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985  (COBRA),  as  amended  by  OBRA  1990,  requires  the  Sec- 
retary to  establish  a  five-year  demonstration  program  to  measure 
the  costs  and  benefits  of  providing  preventive  services  to  Medicare 
beneficiaries.  The  program  must  be  conducted  at  no  fewer  than  five 
demonstration  sites.  An  interim  report  is  due  April  1993,  and  a 
final  report  (including  a  comprehensive  evaluation  of  the  long-term 
effects  of  the  program)  is  due  April  1995. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  provide  for  the  establishment  of 
an  on-going  series  of  demonstrations  to  evaluate  the  appropriate- 
ness of  covering  additional  preventive  services  under  Medicare.  A 
different  service  would  be  provided  at  each  site,  so  that  the  effect 
of  that  service  on  life  expectancy  and  Medicare  costs  could  be  iso- 
lated. The  Secretary  would  be  required  to  evaluate  specific  services 
but  could  extend  the  demonstrations  to  include  other  services  as 
well.  Services  that  the  Secretary  would  be  required  to  evaluate  in- 
clude: glaucoma  screening;  cholesterol  screening  and  cholesterol  re- 
ducing drug  therapies;  screening  and  treatment  for  osteoporosis,  in- 
cluding tests  for  bone-mass  measurement  and  hormone  replace- 
ment therapy;  screening  services  for  pregnant  women,  including  ul- 
trasound and  clamydial  testing  and  maternal  serum  alfa-protein; 
one-time  comprehensive  assessment  for  individuals  beginning  at 
age  65  or  75;  and  prostate-specific  antigen  (PSA)  testing  for  pros- 
tate cancer.  Although  the  Secretary  would  be  required  to  use  the 
sites  at  which  the  COBRA  demonstrations  are  currently  being  con- 
ducted, he  could  designate  other  sites  as  well. 

Effective  date. — Date  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

d.  OTA  study  of  process  for  review  of  medicine  coverage  of  preven- 

tive services 

Present  law 

The  Department  of  HHS  has  established  a  process  for  making 
coverage  decisions  for  medical  procedures  and  technologies,  which, 
if  approved,  could  be  included  under  one  of  the  covered  service  cat- 
egories (such  as  physicians'  services). 
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House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  require  an  Office  of  Technology 
Assessment  (OTA)  study  of  the  process  by  which  Medicare  should 
decide  whether  to  cover  new  preventive  services  in  the  event  that 
the  current  statutory  exclusion  of  preventive  services  from  Medi- 
care coverage  is  repealed.  The  OTA  study  would  be  subject  to  the 
approval  of  the  Technology  Assessment  Board. 

Effective  date. — Date  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

e.  Financing  of  new  benefits 

Present  law 

Ordinarily,  the  basic  part  B  premium  paid  by  enrollees  is  the 
lower  of:  (1)  an  amount  sufficient  to  cover  one-half  of  the  projected 
costs  of  the  program  for  aged  enrollees,  or  (2)  the  previous  year's 
premium  increased  by  the  percentage  increase  in  Social  Security 
cash  benefits  payments. 

This  general  requirement  has  been  superseded  since  1984.  For 
the  period  1984-1990,  the  Congress  approved  a  series  of  amend- 
ments which  set  the  part  B  premium  equal  to  25  percent  of  pro- 
gram costs  for  the  aged.  OBRA  1990  established  specific  dollar 
amounts  for  calendar  years  1991-1995;  these  amounts  were  based 
on  projections  of  25  percent  of  program  costs.  The  premiums  estab- 
lished by  OBRA  1990  are:  $29.90  for  1991;  $31.80  for  1992;  $36.60 
for  1992;  $41.10  for  1994;  and  $46.10  for  1995. 

The  calculation  of  the  Part  B  premium  will  revert  to  the  basic 
rules  beginning  in  1996. 

House  bill 

No  provision. 

Senate  amendment 

The  new  preventive  benefits  would  be  financed  in  the  same 
manner  as  other  part  B  services  currently  are  paid  for,  with  benefi- 
ciaries paying  25  percent  of  the  increased  program  costs  attributa- 
ble to  the  benefits.  CBO  estimates  that  this  would  increase  monthly 
part  B  premiums  10  cents  above  current  law  levels  for  each  of  the 
years  1993  through  1997. 

Effective  date. — Date  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 
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7.  HEALTH  BENEFITS  FOR  RETIRED  COAL  MINERS 

Present  law 

The  United  Mine  Workers  of  America  (UMWA)  health  and  re- 
tirement funds  were  established  in  1974  pursuant  to  an  agreement 
between  the  UMWA  and  the  Bituminous  Coal  Operator's  Associa- 
tion (BCOA)  to  provide  pension  and  health  benefits  to  retired  coal 
miners.  The  funds  have  been  maintained  for  this  purpose  through 
a  series  of  collective  bargaining  agreements.  The  funds  created  in 
1974  were  a  restructuring  of  the  original  benefit  fund,  which  was 
established  in  1946. 

The  funds  consists  of  four  different  plans,  each  of  which  is 
funded  through  a  separate  trust.  The  1950  Pension  Plan  provides 
retirement  benefits  to  miners  who  retired  on  or  before  December 
31,  1975,  and  their  beneficiaries.  The  1950  Benefit  Plan  provides 
health  benefits  for  retired  mine  workers  who  receive  pensions  from 
the  1950  Pension  Plan  and  their  dependents.  The  1974  Benefit  Plan 
provides  health  benefits  to  miners  who  retired  after  December  31, 
1975.  It  also  provides  benefits  to  miners  whose  last  employers  are 
not  longer  in  business  or,  in  some  cases,  no  longer  signatory  to  the 
applicable  bargaining  agreement.  These  miners  are  generally  re- 
ferred to  as  "orphan"  retirees. 

House  bill 

No  provisions. 

Senate  amendment 

The  Senate  amendment  creates  a  Coal  Industry  Retiree  Health 
Benefit  Corporation  (the  Corporation),  a  government  corporation, 
to  provide  retiree  health  benefits  for  certain  retired  mine  workers 
(and  their  spouses  and  dependents) — generally  retirees  whose  last 
employer  is  out  of  business  or  not  currently  paying  for  retiree 
health  benefits.  The  Corporation's  health  plan  is  financed  by  a 
cents/hour  tax  on  certain  coal  production,  a  per-ton  tax  on  import- 
ed coal,  and  a  per-participant  tax  on  certain  former  signatories  to 
bargaining  agreements  who  were  the  last  employer  of  someone  cov- 
ered under  the  Corporation  plan.  The  Senate  amendment  also  (1) 
creates  a  new  fund  (the  United  Mine  Workers  of  America  (UMWA) 
1991  Benefit  Fund)  to  provide  retiree  health  benefits  to  retirees  of 
current  signatories  to  the  UMWA  agreements,  and  (2)  authorizes 
the  tax-free  transfer  of  excess  assets  from  UMWA  pension  trusts  to 
the  Corporation  and  the  1991  Benefit  Fund. 

Effective  date. — The  provision  is  generally  effective  on  the  date 
of  enactment. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment. The  conference  agreement  modifies  the  definition  of  Western 
States,  eliminates  the  ability  of  the  Corporation  to  set  tax  rates 
and  premiums,  and  eliminates  certain  provisions  relating  to  inter- 
action with  titles  XVIII  and  XIX  of  the  Social  Security  Act.  As  has 
historically  been  the  case,  retiree  health  benefits  provided  by  the 
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program  would  be  secondary  to  benefits  paid  under  other  govern- 
mental programs,  except  as  otherwise  provided  by  law.  It  is  antici- 
pated that  the  Corporation  and  the  1991  Fund  will  have  at  least 
the  same  rights  to  coordinate  benefits  with  other  benefit  plans  and 
programs  as  the  UMWA  Benefit  Plans  have  exercised  in  the  past. 

E.  Capital  Gains  Provisions 

1.  INDIVIDUAL  CAPITAL  GAINS 

Present  law 

Tax  rate  on  net  capital  gain 

Under  present  law,  ordinary  income  of  an  individual  is  taxed  at 
a  maximum  marginal  rate  of  31  percent.  Net  capital  gain  of  an  in- 
dividual is  taxed  at  the  same  rates  applicable  to  ordinary  income, 
subject  to  a  maximum  marginal  rate  of  28  percent.  Net  capital  gain 
is  the  excess  of  net  long-term  capital  gain  for  the  taxable  year  over 
net  short-term  capital  loss  for  the  year.  Gain  or  loss  from  the  sale 
or  exchange  of  a  capital  asset  is  treated  as  long  term  if  the  asset  is 
held  for  more  than  one  year. 

A  capital  asset  generally  means  any  property  except  (1)  invento- 
ry, stock  in  trade,  or  property  held  primarily  for  sale  to  customers 
in  the  ordinary  course  of  the  taxpayer's  trade  or  business,  (2)  de- 
preciable or  real  property  used  in  the  taxpayer's  trade  or  business, 
(3)  specified  literary  or  artistic  property,  (4)  business  accounts  or 
notes  receivable,  or  (5)  certain  U.S.  publications. 

The  Tax  Reform  Act  of  1986  repealed  a  provision  allowing  a  non- 
corporate taxpayer  a  deduction  for  60  percent  of  its  net  capital 
gain  for  the  taxable  year. 

The  amount  taken  into  account  under  present  law  in  computing 
gain  from  the  disposition  of  any  asset  is  the  sales  price  of  the  asset 
reduced  by  the  taxpayer's  basis  in  that  asset.  The  taxpayer's  basis 
reflects  his  actual  cost  in  the  asset  adjusted  for  depreciation,  deple- 
tion, and  certain  other  amounts.  No  adjustment  is  allowed  for  in- 
flationary increases  in  the  value  of  the  asset. 

Depreciation  recapture 

In  general,  gain  on  the  sale  or  other  disposition  of  section  1245 
property  (depreciable  personal  property)  is  taxed  as  ordinary 
income  to  the  extent  of  all  previous  depreciation  or  amortization 
allowances  with  respect  to  the  property.  Gain  on  the  sale  or  other 
disposition  of  section  1250  property  (depreciable  real  property)  is 
taxed  as  ordinary  income  to  the  extent  of  the  excess  of  accelerated 
depreciation  allowances  over  the  depreciation  that  would  have 
been  available  under  the  straight-line  method. 

House  bill 

In  general 

The  House  bill  generally  provides  for  an  inflation  adjustment  to 
(i.e.,  indexing  of)  the  basis  of  certain  assets  (called  ' 'indexed  assets") 
for  purposes  of  determining  gain  (but  not  loss)  upon  sale  or  other 
disposition.  Assets  eligible  for  the  inflation  adjustment  generally 
include  corporate  stock  and  tangible  property  which  are  capital 
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assets  or  property  used  in  a  trade  or  business.  The  adjustment  gen- 
erally applies  only  to  assets  held  for  more  than  one  year  and  which 
are  acquired  on  or  after  February  1,  1992. 

The  provision  generally  applies  to  assets  held  by  taxpayers  other 
than  C  corporations,  and  to  assets  held  by  regulated  investment 
companies  and  real  estate  investment  trusts.  Thus,  for  example, 
assets  held  by  individuals,  trusts,  estates,  S  corporations,  and  part- 
nerships are  eligible  for  indexing,  to  the  extent  gain  is  taken  into 
account  by  taxpayers  other  than  corporations. 

The  adjustment  is  based  on  the  increase  in  the  consumer  price 
index  (CPI)  between  the  calendar  year  prior  to  the  year  in  which 
the  asset  was  acquired  and  the  year  prior  to  the  year  in  which  the 
disposition  takes  place. 

Indexed  assets 

The  House  bill  generally  provides  for  the  indexing  of  corporate 
stock.  For  this  purpose,  options,  warrants,  or  other  contract  rights 
with  respect  to  stock  are  not  considered  stock.  The  inflation  adjust- 
ment does  not  apply  to  stock  in  an  S  corporation,  or  generally  to 
stock  in  a  foreign  corporation.1 

The  bill  provides  for  the  indexing  of  tangible  personal  property 
and  real  property  which  are  capital  assets  or  property  used  in  a 
trade  or  business.  This  is  intended  to  include  leasehold  interests  in 
such  property,  and  in  the  case  of  real  property,  includes  land, 
structures,  various  mineral  interests  with  respect  to  real  property, 
and  timber.  However,  it  does  not  include  any  contract  rights  with 
respect  to  real  property  nor  any  mortgage  or  other  creditor's  inter- 
est. 

The  basis  of  debt  is  not  indexed  in  order  to  avoid  the  complexity 
required  to  provide  an  inflation  adjustment  for  both  parties  to  the 
transaction.  For  example,  in  the  case  of  a  loan,  the  precise  infla- 
tion adjustment  would  require  the  lender  to  deduct  a  loss  from  in- 
flation and  the  borrower  to  report  a  gain.  Similarly,  the  bill  ex- 
cludes from  indexing  intangible  assets,  such  as  options,  where 
there  is  an  option  writer  and  option  buyer  who  have  offsetting  in- 
flation adjustments.  The  lessor's  interest  in  property  subject  to  a 
net  lease  is  also  not  eligible  for  indexing. 

The  bill  does  not  allow  indexing  of  collectibles  (as  defined  in  sec. 
408(m)). 

Computation  of  inflation  adjustment 

The  inflation  adjustment  under  the  House  bill  is  computed  by 
multiplying  the  taxpayer's  adjusted  basis  in  the  indexed  asset  by 
the  ratio  of  the  CPI  for  the  calendar  year  (as  determined  under  sec. 
1(f))  prior  to  the  year  in  which  disposition  of  the  asset  takes  place 
to  the  CPI  for  the  calendar  year  prior  to  the  year  in  which  the 
asset  was  acquired.  The  prior  years'  CPI  is  used  in  order  to  allow 
taxpayers  to  know  the  applicable  inflation  adjustment  at  the  time 
at  which  the  asset  is  disposed. 

Under  the  bill,  indexing  is  allowed  for  the  number  of  years  equal 
to  the  full  number  of  years  the  taxpayer  held  the  asset.  For  exam- 


1  See  further  discussion  below  relating  to  these  entities. 
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pie,  assume  that  an  asset  was  purchased  on  November  1,  1993,  and 
disposed  of  on  March  1,  1997.  For  purposes  of  computing  the  infla- 
tion ratio,  the  bill  treats  the  taxpayer  as  having  disposed  of  the 
asset  on  December  31,  1997  and  having  acquired  the  asset  in  1994, 
thus  providing  for  indexing  for  three  years.  The  inflation  ratio  is 
determined  by  dividing  the  CPI  for  1996  by  the  CPI  for  1993.  If,  in- 
stead, the  asset  had  been  purchased  on  February  1,  1993,  the  bill 
treats  the  asset  as  having  been  acquired  in  1993  for  this  purpose. 
The  denominator  of  the  ratio  would  be  the  CPI  for  1992,  thus  al- 
lowing for  four  years  of  indexing. 

The  inflation  ratio  is  rounded  to  the  nearest  one-thousandth.  For 
example,  if  the  CPI  is  48.34  percent  higher  at  the  time  of  sale  than 
at  the  time  of  acquisition,  the  gain  is  determined  by  multiplying 
the  original  basis  by  1.483  and  subtracting  this  adjusted  basis  from 
the  sales  proceeds.  It  is  intended  that  the  Internal  Revenue  Service 
publish  a  table  setting  forth  the  applicable  inflation  ratios  each 
year. 

Indexing  with  respect  to  any  asset  is  to  end  at  the  time  the  asset 
is  treated  as  disposed  of  for  tax  purposes.  Thus,  with  respect  to  in- 
stallment sales,  the  inflation  adjustment  to  the  seller  does  not  take 
into  account  any  periods  after  the  sale  is  made.  The  purchaser  is 
entitled  to  inflation  adjustments  beginning  with  the  date  of  pur- 
chase. 

In  computing  the  inflation  ratio,  periods  of  time  for  which  an 
asset  is  not  an  indexed  asset  are  not  taken  into  account.  For  exam- 
ple, if  convertible  debt  is  converted  into  common  stock,  the  period 
prior  to  conversion  is  disregarded  in  determining  the  inflation  ratio 
applicable  to  the  disposition  of  the  common  stock. 

For  purposes  of  determining  the  amount  of  depreciation,  deple- 
tion, etc.  recapture  under  sections  1245,  1250,  and  1254,  indexing 
does  not  apply.2  The  amount  recaptured  is  added  to  the  basis  for 
purposes  of  then  computing  the  indexing  adjustment.  The  indexing 
adjustment  does  not  apply  to  dispositions  between  related  parties 
(as  defined  in  sec.  465(b)(3)(C))  if  the  property  is  of  a  character  sub- 
ject to  an  allowance  for  depreciation  in  the  hands  of  the  transferee. 

Example  1 — An  individual  purchases  depreciable  property  at  a 
cost  of  $100  for  use  in  his  trade  or  business,  claims  $60  of  deprecia- 
tion, and  then  sells  the  property  for  $175.  The  applicable  inflation 
ratio  is  1.500.  The  taxpayer  has  $60  of  gain  attributable  to  recap- 
ture. The  remaining  gain  is  determined  by  using  a  $150  basis  (i.e., 
$100  (the  sum  of  $40  basis  before  recapture  plus  $60  recapture) 
multiplied  by  150  percent).  Thus,  in  addition  to  the  $60  of  recap- 
ture, the  taxpayer  has  $25  of  capital  gain. 

Special  entities 

RICs  and  REITs 

In  the  case  of  a  regulated  investment  company  (RIC)  or  a  real 
estate  investment  trust  (REIT),  the  indexing  adjustments  provided 


2  Under  the  bill,  the  amount  of  recapture  with  respect  to  indexed  assets  that  are  section  1250 
property  (i.e.,  real  property)  is  determined  in  the  same  manner  as  section  1245  property  (i.e., 
personal  property). 
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by  this  provision  generally  apply  in  computing  the  taxable  income 
and  the  earnings  and  profits  of  the  RIC  or  REIT. 

However,  for  certain  specified  purposes  the  indexing  adjustments 
do  not  apply.  First,  in  order  to  deny  the  benefit  of  indexing  to  cor- 
porate shareholders  of  the  RIC  or  REIT,  the  House  bill  provides 
that,  under  regulations,  (a)  the  determination  of  whether  a  distri- 
bution to  a  corporate  shareholder  is  a  dividend  is  made  without 
regard  to  this  provision,  (b)  the  amount  treated  as  a  capital  gain 
dividend  is  increased  to  take  into  account  that  the  amount  distrib- 
uted was  reduced  by  reason  of  the  indexing  adjustment,  and  (c) 
such  other  adjustments  as  are  necessary  shall  be  made  to  ensure 
that  the  benefits  of  indexing  are  not  allowed  to  corporate  share- 
holders. Second,  the  indexing  adjustments  do  not  apply  in  deter-  ■ 
mining  whether  a  corporation  qualifies  as  a  RIC  or  REIT.  Third, 
the  indexing  adjustment  does  not  apply  in  determining  the  taxes 
imposed  under  section  857(b)  (4),  (5),  or  (6)  in  the  case  of  a  REIT, 
and  the  tax  imposed  on  the  failure  to  distribute  gain  under  section 
852(b)(3)(A)  or  section  857(b)  (2)  or  (3)  is  properly  increased  in  order 
to  eliminate  the  benefit  of  the  indexing  adjustment. 

In  the  case  of  stock  held  in  a  RIC  or  REIT,  partial  indexing  is 
provided  by  the  bill  based  on  the  ratio  of  the  value  of  indexed 
assets  held  by  the  entity  to  its  total  assets.3  This  ratio  is  deter- 
mined every  month.  However,  in  the  case  of  a  REIT,  an  actual 
valuation  is  required  only  once  every  three  years  because  of  the 
cost  and  difficulty  of  more  frequent  valuations.  Where  the  ratio  of 
indexed  assets  to  total  assets  exceeds  90  percent  in  any  month,  full 
indexing  of  the  stock  is  allowed  for  that  month.  Where  less  than  10 
percent  of  the  assets  are  indexed  assets  in  any  month,  no  indexing 
is  allowed  that  month  for  the  stock. 

Partnerships  and  S  corporations,  etc. 

Under  the  House  bill,  stock  in  a  S  corporation  or  an  interest  in  a 
partnership  is  not  an  indexed  asset.  This  rule  is  adopted  because  of 
the  complexity  which  would  result  in  determining  the  proper  meas- 
ure of  the  basis  adjustment  if  indexing  were  to  take  into  account 
the  fluctuating  basis  of  the  S  corporation  stock  or  partnership  in- 
terest attributable  to  earnings  and  distributions.  Also,  the  mix  of 
assets  (i.e.,  indexed  assets  and  other  assets)  held  by  the  entity  can 
fluctuate  greatly  over  time.  Under  the  bill,  the  shareholder  4  or 
partner  receives  the  benefit  of  the  indexing  adjustment  to  his  or 
her  stock  or  partnership  interest  to  the  extent  the  corporation  or 
partnership  disposes  of  indexed  assets.5  Under  the  bill,  any  infla- 
tion adjustments  at  the  entity  level  flow  through  to  the  holders 
and  result  in  a  corresponding  increase  in  the  basis  of  the  holder's 
interest  in  the  entity.  Where  a  partnership  has  a  section  754  elec- 
tion in  effect,  a  partner  transferring  his  interest  in  the  partnership 
is  entitled  to  any  indexing  adjustment  that  has  accrued  at  the  part- 
nership level  with  respect  to  the  partner  and  the  transferee  part- 


3  This  determination  is  made  without  regard  to  whether  the  holding  period  of  the  indexed 
assets  began  on  or  after  February  1,  1992. 

4  Indexing  does  not  apply  for  purposes  of  the  taxes  imposed  by  sections  1374  and  1375  on  S 
corporations. 

5  Similar  rules  apply  to  common  trust  funds. 
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ner  is  entitled  to  the  benefits  of  indexing  for  inflation  occurring 
after  the  transfer. 

Example  2. — A,  B,  and  C  form  an  equal  partnership,  and  each 
contributes  $50  cash.  The  partnership  purchases  common  stock  in 
corporation  X  for  $150.  At  a  time  when  the  indexed  basis  to  the 
partnership  for  the  stock  is  $240,  the  partnership  sells  the  stock  for 
$300.  Under  the  bill,  the  partnership  recognizes  $60  gain.  Each 
partner  takes  into  account  $20  gain  and  increases  his  basis  in  his 
partnership  interest  by  the  $20  gain  (under  present  law  sec.  705). 
In  addition,  under  the  bill,  each  partner  increases  his  basis  for  pur- 
poses of  determining  gain  on  his  partnership  interest  by  $30  (his 
share  of  the  $90  indexing  adjustment  made  by  the  partnership). 
Thus,  if  any  partner  sells  his  partnership  interest  for  $100,  no  gain 
or  loss  is  recognized  to  the  partner. 

Example  3. — Same  facts  as  in  Example  2,  except  that  the  part- 
nership does  not  sell  the  stock.  Rather,  partner  A  sells  his  partner- 
ship interest  to  D  for  $100.  The  partnership  does  not  have  an  elec- 
tion under  section  754  in  effect.  Partner  A  recognizes  $50  of  gain. 
Partner  D's  basis  in  the  partnership  is  the  $100  purchase  price. 
Assume  that  after  the  sale  by  A,  the  partnership  sells  the  stock  for 
$300  (at  a  time  when  the  indexed  basis  is  $240).  The  partnership 
recognizes  $60  of  gain  and  each  partner  takes  into  account  $20  gain 
and  makes  the  same  adjustments  as  in  the  above  example.  If  part- 
ner D  then  sold  his  partnership  interest  for  $100,  he  will  recognize 
a  loss  of  $20  ($100  amount  realized  less  adjusted  basis  for  purposes 
of  determining  loss  of  $120). 

Example  4- — Same  facts  as  in  Example  3,  except  that  the  part- 
nership has  an  election  under  section  754  in  effect.  When  A  sells 
his  partnership  interest  to  D,  A  recognizes  $20  of  gain,  because 
under  the  bill,  A's  share  of  the  partnership  indexing  adjustment  is 
available  to  A  at  that  time.  Upon  the  sale  of  the  stock  by  the  part- 
nership, D  recognizes  no  gain  or  loss  since  the  adjustment  under^ 
section  743(b)  had  been  made  with  respect  to  his  share  of  the  part-* 
nership  properties.  No  adjustment  is  made  by  D  to  the  basis  in  his 
partnership  interest  as  a  result  of  the  sale  by  the  partnership. 

Foreign  corporations 

Stock  of  a  foreign  corporation  is  generally  not  an  indexed  asset. 
This  exception  is  included  to  prevent  investors  from  placing  nonin- 
dexed  assets  in  a  foreign  corporation  (which  is  generally  not  sub- 
ject to  United  States  tax)  and,  in  effect  receiving  an  inflation  ad- 
justment for  those  assets  by  selling  their  stock  in  the  foreign  corpo- 
ration at  a  later  date.  However,  an  exception  is  made  in  the  case  of 
stock  of  a  foreign  corporation  traded  on  an  established  domestic  se- 
curities market,  because  there  is  little  potential  for  the  sharehold- 
ers to  transfer  nonindexed  assets  to  the  corporation  to  obtain  the 
adjustment.  This  exception  does  not  apply  to  passive  foreign  corpo- 
rations, which  may  hold  substantial  debt,  or  to  stock  held  by  per- 
sons subject  to  possible  dividend  treatment  on  the  sale  of  their 
stock. 
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Other  rules 

Short  sales 

The  bill  provides  that  in  the  case  of  a  short  sale  of  an  indexed 
asset  with  a  short  sale  period  in  excess  of  one  year,  the  amount  re- 
alized is  indexed  for  inflation  in  the  same  manner  that  the  basis 
would  be  indexed  to  the  holder  of  the  property.  If  the  taxpayer  (or 
taxpayer's  spouse)  sells  short  substantially  identical  property  to  an 
asset  held  by  the  taxpayer  (i.e.,  sells  short  "against  the  box")  no 
indexing  adjustments  are  allowed  during  the  short  sale  period. 

Investment  interest  limitation 

The  bill  provides  that  gains  and  losses  from  the  disposition  of  in- 
dexed assets  are  not  taken  into  account  as  investment  income  in 
computing  the  limitation  on  the  deductibility  of  investment  inter- 
est. This  rule  is  added  to  account  for  the  fact  that  interest  deduc- 
tions are  allowed  in  full,  without  an  indexing  adjustment.  A  tax- 
payer may  elect  to  not  index  the  basis  of  an  asset  and  to  treat  the 
gain  as  investment  income. 

Depreciation  recapture 

Under  the  bill,  a  special  rule  applies  with  respect  to  gain  on  the 
disposition  of  section  1250  property  (depreciable  real  property)  eli- 
gible for  indexing  that  is  realized  by  any  taxpayer  other  than  a  cor- 
poration or  by  an  S  corporation,  RIC  or  REIT.  Such  gain  is  taxed  as 
ordinary  income  to  the  extent  of  all  previous  depreciation  allow- 
ances with  respect  to  the  property  (as  opposed  to  recapturing  only 
the  excess  of  accelerated  depreciation  over  straight-line  deprecia- 
tion, as  under  present  law).  The  bill  does  not  change  the  install- 
ment sale  treatment  of  recapture  income  in  the  case  of  section  1250 
property  (under  sec.  453(i)). 

Effective  date 

The  provisions  apply  to  dispositions  of  property  the  holding 
period  of  which  begins  on  or  after  February  1,  1992. 

The  provisions  do  not  apply  to  property  acquired  on  or  after  Feb- 
ruary 1,  1992,  from  a  related  party  (as  defined  in  section 
465(b)(3)(C))  at  less  than  fair  market  value  if  the  provisions  did  not 
apply  to  the  property  immediately  before  the  acquisition. 

A  taxpayer  holding  any  readily  tradable  security  on  February  1, 
1992,  may  elect  to  treat  such  security  as  having  been  sold  on  the 
last  business  day  before  such  date  for  an  amount  equal  to  its  clos- 
ing market  price,  and  as  having  been  reacquired  for  an  amount 
equal  to  such  closing  price.  If  the  election  is  made,  the  security 
would  be  eligible  for  indexing  under  the  provision.  Any  gain  result- 
ing from  the  election  is  treated  as  received  on  the  date  of  the 
deemed  sale,  and  any  loss  is  not  allowed.  An  election  may  be  made 
with  respect  to  some  securities  and  not  others.  For  these  purposes, 
the  term  ' 'readily  tradable"  means  readily  tradable  on  an  estab- 
lished securities  market  or  otherwise. 
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Senate  amendment 

Progressive  rates 

Under  the  Senate  amendment,  the  present  law  maximum  28  per- 
cent marginal  rate  is  repealed  and  replaced  with  a  new  progressive 
rate  system.  The  progressive  rates  apply  to  a  noncorporate  taxpay- 
er's qualified  capital  gain.6 

In  general,  the  amendment  imposes  a  capital  gain  marginal  tax 
rate  of  5,  19,  23,  or  28  percent,  depending  on  the  individual's  tax- 
able income.  The  applicable  capital  gain  tax  rate  is  determined  by 
first  taking  into  account  taxable  income  computed  without  regard 
to  qualified  capital  gain.  Qualified  capital  gain  then  is  added  to 
such  amount.  The  portion  of  qualified  capital  gain  otherwise  taxed 
at  a  15-percent  rate  is  taxed  at  a  rate  of  5  percent;  the  portion  oth- 
erwise taxed  at  a  28-percent  rate  is  taxed  at  a  rate  of  19  percent; 
the  portion  otherwise  taxed  at  a  31-percent  rate  is  taxed  at  a  rate 
of  23  percent;  and  the  portion  otherwise  taxed  at  the  36-percent 
rate  7  is  taxed  at  a  rate  of  28  percent. 

The  regular  tax  rates  and  the  progressive  capital  gain  rates  for 
1992  for  married  individuals  filing  a  joint  return  are  set  forth 
below  as  an  illustration  of  the  new  rates: 

Regular  tax  schedule 


Taxable  income  Tax  liability 

0-$35,800   15%. 

35,800-86,500   $5,370  plus  28%  of  the  excess  over 

35,800. 

86,500-175,000   $19,566  plus  31%  of  the  excess  over 

86,500. 

175,000  and  over   $47,001  plus  36%  of  the  excess  over 

175,000. 

Progressive  capital  gain  tax  schedule 

Taxable  income  Tax  liability 

0-$35,800   5%. 

35,800-86,500   $1,790  plus  19%  of  the  excess  over 

35,800. 

86,500-175,000   $11,423  plus  23%  of  the  excess  over 

86,500.  . 

175,000  and  over   $31,778  plus  28%  of  the  excess  over 

175,000. 


The  following  examples  illustrate  the  progressive  capital  gain 
rates  (using  the  rate  schedules  set  forth  above).  Gain  from  the  sale 
or  other  disposition  of  property  is  the  excess  of  the  amount  realized 
(generally,  the  sales  price)  over  the  taxpayer's  adjusted  basis  (gen- 
erally, the  cost)  in  the  property. 

Example  1. — A  has  $35,000  of  ordinary  income,  $5,000  of  quali- 
fied capital  gain,  and  deductions,  adjustments  and  personal  exemp- 
tions of  $15,000.  Under  present  law,  the  $5,000  of  net  capital  gain  is 
taxed  at  15  percent,  for  a  tax  of  $750. 

Under  the  Senate  amendment,  the  $5,000  of  qualified  capital 
gain  is  taxed  at  five  percent,  for  a  tax  of  $250. 


6  Qualified  capital  gain  is  the  net  capital  gain  determined  without  regard  to  any  gain  taken 
into  account  in  computing  the  50-percent  exclusion  of  gain  from  the  sale  of  certain  small  busi- 
ness stock  (as  added  by  section  2311  of  the  Senate  amendment). 

7  Another  provision  of  the  Senate  amendment  increases  the  maximum  marginal  rate  on  ordi- 
nary income  to  36  percent. 
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Example  2. — B  has  $40,000  of  ordinary  income,  $150,000  of  quali- 
fied capital  gain,  and  deductions,  adjustments  and  personal  exemp- 
tions of  $20,000.  Under  present  law,  the  first  $15,800  of  net  capital 
gain  is  taxed  at  15  percent,  and  the  remaining  $134,200  is  taxed  at 
28  percent,  for  a  total  tax  on  net  capital  gain  of  $39,946. 

Under  the  Senate  amendment,  the  first  $15,800  of  qualified  cap- 
ital gain  is  taxed  at  five  percent,  the  next  $50,700  is  taxed  at  19 
percent,  and  the  remaining  $83,500  is  taxed  at  23  percent,  for  a 
total  tax  on  qualified  capital  gain  of  $29,628. 

Example  3.—C  has  $225,000  of  ordinary  income,  $150,000  of 
qualified  capital  gain,  and  deductions,  adjustments  and  personal 
exemptions  of  $50,000.  Under  present  law,  the  $150,000  of  gain  is 
taxed  at  28  percent,  for  a  tax  of  $42,000. 

Under  the  Senate  amendment,  the  $150,000  of  qualified  capital 
gain  is  taxed  at  28  percent,  for  a  tax  of  $42,000,  the  same  as  under 
present  law. 

Example  4- — D  has  $150,000  of  ordinary  income,  $50,000  of  quali- 
fied capital  gain,  and  deductions,  adjustments  and  personal  exemp- 
tions of  $40,000.  Under  present  law,  the  $50,000  of  net  capital  gain 
is  taxed  at  28  percent,  for  a  tax  of  $14,000. 

Under  the  Senate  amendment,  the  $50,000  of  qualified  capital 
gain  is  taxed  at  23  percent,  for  a  tax  of  $11,500. 

Holding  period 

The  Senate  amendment  lengthens  the  holding  period  defining 
long  term  capital  gain  or  loss  from  "more  than  one  year"  to  "more 
than  two  years." 

Treatment  of  collectibles 

Gain  or  loss  from  the  sale  or  exchange  of  collectibles  (as  defined 
in  section  408(m))  is  treated  as  short-term  gain  or  loss  without 
regard  to  the  actual  holding  period,  for  all  purposes  of  the  Code 
other  than  in  determining  the  amount  of  the  charitable  deduction. 
Thus,  gain  from  the  sale  or  exchange  of  collectibles  is  not  eligible 
for  the  progressive  capital  gain  rates.  Any  gain  from  the  sale  or  ex- 
change of  an  interest  in  a  partnership,  S  corporation  or  trust  which 
is  attributable  to  unrealized  appreciation  in  the  value  of  collect- 
ibles is  treated  as  gain  from  the  sale  of  a  collectible. 

Minimum  tax 

The  entire  amount  of  qualified  capital  gain  is  included  in  alter- 
native minimum  taxable  income. 

Depreciation  recapture 

Gain  on  the  disposition  of  section  1250  property  (depreciable  real 
property)  is  taxed  as  ordinary  income  to  the  extent  of  all  previous 
depreciation  allowances  with  respect  to  the  property,  subject  to  a 
maximum  marginal  rate  of  31  percent  in  the  case  of  individuals. 
Thus,  depreciation  previously  allowed  with  respect  to  such  property 
under  any  method,  straight-line  or  accelerated,  is  taken  into  ac- 
count as  ordinary  income  in  the  same  manner  as  depreciation  and 
amortization  are  recaptured  under  section  1245  (personal  property), 
subject,  however,  to  the  31-percent  maximum  marginal  rate  in  the 
case  of  individuals.  The  amendment  does  not  change  the  install- 
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ment  sale  treatment  of  recapture  income  in  the  case  of  section  1250 
property  (under  sec.  453(i)). 

Effective  date 

The  capital  gain  rate  provision  applies  to  taxable  years  ending 
after  January  31,  1992.  For  a  taxable  year  beginning  on  or  before 
that  date,  the  new  rates  apply  to  the  lesser  of  (i)  the  net  capital 
gain  for  the  taxable  year,  or  (ii)  the  net  capital  gain  determined  by 
taking  into  account  only  gain  or  loss  properly  taken  into  account 
(including  installment  payments  received)  for  the  portion  of  the 
year  after  January  31,  1992.  The  excess,  if  any,  of  the  amount  de- 
scribed in  (i)  over  the  amount  described  in  (ii),  is  taxed  at  a  maxi- 
mum rate  of  28  percent  as  under  present  law.  In  determining  when 
gain  is  taken  into  account  in  the  case  of  a  pass-through  entity  (i.e., 
a  regulated  investment  company,  a  REIT,  an  S  corporation,  a  part- 
nership, an  estate  or  trust,  or  a  common  trust  fund),  the  date  taken 
into  account  by  the  entity  is  the  appropriate  date.  Thus,  for  exam- 
ple, if  a  fiscal  year  partnership  sells  a  qualified  capital  asset  on  No- 
vember 1,  1991,  the  gain  from  which  partners  take  into  account  for 
the  calendar  year  1992,  the  gain  will  not  qualify  for  the  progressive 
capital  gain  rates. 

The  provisions  relating  to  collectibles  and  depreciation  recapture 
apply  to  dispositions  after  January  31,  1992. 

The  holding  period  provision  applies  to  taxable  years  beginning 
after  December  31,  1992. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment, with  the  following  modifications:  (1)  the  new  capital  gain 
marginal  tax  rates  are  zero,  14,  21  and  28  percent;  and  (2)  the  max- 
imum marginal  rate  on  depreciation  recapture  in  the  case  of  indi- 
viduals is  28  percent. 

2.  SMALL  BUSINESS  STOCK 

Present  law 

Under  present  law,  ordinary  income  of  an  individual  is  taxed  at 
a  maximum  marginal  rate  of  31  percent.  Net  capital  gain  of  an  in- 
dividual is  taxed  at  the  same  rates  applicable  to  ordinary  income, 
subject  to  a  maximum  marginal  rate  of  28  percent.  For  corpora- 
tions, the  maximum  rate  on  net  capital  gain  is  the  same  as  the 
maximum  rate  on  ordinary  income,  i.e.,  34  percent. 

Net  capital  gain  is  the  excess  of  net  long-term  capital  gain  for 
the  taxable  year  over  net  short-term  capital  loss  for  that  year. 
Gain  or  loss  from  the  sale  or  exchange  of  a  capital  asset  is  treated 
as  long  term  if  the  asset  is  held  for  more  than  one  year. 

The  Tax  Reform  Act  of  1986  repealed  a  provision  allowing  a  non- 
corporate taxpayer  a  deduction  for  60  percent  of  its  net  capital 
gain  for  the  taxable  year.  Also  under  prior  law,  corporations  were 
subject  to  an  alternative  tax  of  28  percent  on  net  capital  gain. 
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House  bill 

In  general 

The  House  bill  generally  provides  taxpayers  other  than  C  corpo- 
rations with  a  capital  gains  exclusion  with  respect  to  dispositions  of 
qualified  small  business  stock.  Such  taxpayers  who  hold  qualified 
small  business  stock  for  more  than  five  years  can  exclude  50  per- 
cent of  their  gain  from  the  sale  or  exchange  of  such  stock.8 

Qualified  small  business  stock 

In  order  to  qualify  as  small  business  stock,  the  following  require- 
ments must  be  met. 

Eligible  corporation 

The  stock  generally  is  any  stock  (such  as  common  and  preferred 
stock)  in  a  domestic  C  or  S  corporation.  Such  a  corporation  does  not 
include  a  corporation  predominantly  engaged  in  a  disqualified  busi- 
ness. Such  a  business  means  any  farming  business,  any  business  in- 
volving the  production  or  extraction  of  products  for  which  percent- 
age depletion  allowances  are  allowable,  any  business  of  operating  a 
hotel,  motel,  restaurant  or  similar  property,  or  any  banking,  insur- 
ance, financing  or  similar  business.  In  addition,  an  eligible  corpora- 
tion does  not  include  a  corporation  with  more  than  10  percent  of 
its  assets  in  portfolio  stock  investments  9  or  real  property  not  used 
in  an  active  business,10  a  corporation  the  principal  activity  of 
which  is  the  performance  of  personal  services,  a  DISC,  a  936  com- 
pany, a  regulated  investment  company,  a  real  estate  investment 
trust,  a  REMIC,  or  any  cooperative. 

A  corporation  must  constitute  an  eligible  corporation  as  of  the 
date  of  issuance  and  during  substantially  all  of  the  period  that  the 
taxpayer  holds  the  stock. 

Active  business 

The  corporation  must  be  engaged  in  the  active  conduct  of  a  trade 
or  business  and  substantially  all  of  its  assets  must  be  used  in  the 
active  conduct  of  a  trade  or  business,  as  of  the  date  of  issuance  and 
during  substantially  all  of  the  period  that  the  taxpayer  holds  the 
stock.  If  in  connection  with  any  future  trade  or  business,  a  corpora- 
tion is  engaged  in  certain  start-up  activities,  research  and  experi- 
mental expenditures  or  in-house  research  expenses,  the  corporation 
is  treated  as  satisfying  the  active  business  requirement  with  re- 
spect to  such  activities. 


8  For  purposes  of  determining  the  amount  of  gain  eligible  for  the  exclusion,  no  reduction  is  to 
be  made  for  any  capital  loss,  whether  from  disposition  of  small  business  stock  or  other  asset. 
Also,  any  gain  excluded  under  this  provision  is  not  to  be  taken  into  account  in  computing  long- 
term  capital  gain  as  defined  in  section  1222(3)  since  the  excluded  portion  of  the  gain  is  not  taken 
into  account  in  computing  gross  income.  In  addition,  any  excluded  gain  is  not  taken  into  ac- 
count in  applying  the  capital  loss  rules  of  sections  1211  and  1212.  The  taxable  portion  of  the 
gain  is  taxed  at  a  maximum  marginal  rate  of  28  percent. 

The  basis  of  qualified  small  business  stock  eligible  for  indexing  under  another  provision  of  the 
bill  is  indexed  prior  to  determining  the  amount  excluded  under  this  provision. 

9  It  is  understood  that  a  small  business  investment  company  operating  under  the  Small  Busi- 
ness Investment  Act  of  1958  generally  would  not  qualify  as  an  eligible  corporation,  either  due  to 
the  restriction  regarding  portfolio  stock  investments,  or  due  to  the  restriction  regarding  engag- 
ing in  a  financing  or  similar  business. 

10  The  ownership  of,  dealing  in,  or  renting  of  real  property  is  not  treated  as  the  active  conduct 
of  a  trade  or  business. 
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Any  assets  held  for  investment  that  are  to  be  used  to  finance 
future  research  and  experimentation  or  working  capital  needs  of 
the  corporation  are  treated  as  used  in  the  active  conduct  of  a  trade 
or  business.  In  addition,  certain  rights  to  computer  software  are 
treated  as  an  asset  used  in  the  conduct  of  a  trade  or  business. 

Gross  assets 

As  of  the  date  of  issuance,  the  excess  of  (1)  the  amount  of  cash 
and  the  aggregate  adjusted  bases  of  other  property  held  by  the  cor- 
poration, over  (2)  the  aggregate  amount  of  indebtedness  of  the  cor- 
poration which  does  not  have  an  original  maturity  of  more  than 
one  year  (such  as  short-term  payables),  cannot  exceed  $100  million. 
For  these  purposes,  amounts  received  in  the  issuance  are  taken 
into  account. 

If  a  corporation  satisfies  the  gross  assets  test  as  of  the  date  of 
issuance  but  subsequently  exceeds  the  $100  million  threshold,  stock 
that  otherwise  constitutes  qualified  small  business  stock  would  not 
lose  such  characterization  solely  as  a  result  of  such  subsequent 
event.  If  a  corporation  (or  a  predecessor  corporation)  exceeds  the 
$100  million  threshold  at  any  time  on  or  after  February  1,  1992, 
such  corporation  can  never  issue  stock  that  would  qualify  for  the 
exclusion. 1 1 

Original  issue 

The  stock  must  be  originally  issued  on  or  after  February  1,  1992, 
and  acquired  by  the  taxpayer  at  such  original  issuance  (directly  or 
through  an  underwriter)  in  exchange  for  money,  other  property 
(not  including  stock)  or  as  compensation  for  services  (other  than 
services  performed  as  an  underwriter  of  such  stock). 

In  order  to  prevent  the  evasion  of  the  requirement  that  the  stock 
be  newly  issued,  the  exclusion  does  not  apply  if  the  issuing  corpora- 
tion purchases  any  of  its  stock  either  one  year  before  or  one  year 
after  the  new  issuance,  unless  the  corporation  has  a  business  pur- 
pose for  the  redemption.  For  these  purposes,  purchases  made  by 
any  corporation  that  is  a  member  of  the  same  affiliated  group  as 
the  issuing  corporation  of  any  stock  in  any  corporation  that  is  a 
member  of  such  group  is  treated  as  a  purchase  by  the  issuing  cor- 
poration of  its  stock. 

Subsidiaries  of  issuing  corporation 

In  the  case  of  a  corporation  that  owns  at  least  50  percent  of  the 
vote  or  value  of  a  subsidiary,  the  parent  corporation  is  deemed  to 
own  its  ratable  share  of  the  subsidiary's  assets,  to  conduct  its  rata- 
ble share  of  the  subsidiary's  activities  and  to  be  liable  for  a  ratable 
share  of  the  subsidiary's  indebtedness,  for  purposes  of  the  "eligible 
corporation,"  "active  business"  and  "gross  assets"  tests  described 
above. 


1 1  The  Secretary  of  the  Treasury  is  authorized  to  prescribe  regulations  to  carry  out  the  pur- 
poses of  the  provision,  including  preventing  the  evasion  of  the  gross  assets  test.  Thus,  for  exam- 
ple, it  is  intended  that  a  corporation  that  exceeds  the  threshold  cannot  split  itself  into  smaller 
companies  in  an  attempt  to  qualify  new  stock  issued  by  such  companies  for  the  exclusion.  It  is 
also  intended  that  if  a  corporation  acquires  substantially  all  the  assets  of  a  trade  or  business 
from  another  corporation  that  exceeds  the  threshold,  stock  in  the  acquiring  corporation  would 
not  qualify  for  the  exclusion. 
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Options,  nonvested  stock  and  convertible  instruments 

Stock  acquired  by  the  taxpayer  through  the  exercise  of  options  or 
warrants,  or  through  the  conversion  of  convertible  debt,  is  treated 
as  acquired  at  original  issue.  However,  the  determination  whether 
the  gross  assets  test  is  met  is  made  at  the  time  of  exercise  or  con- 
version. In  addition,  the  holding  period  of  such  stock  is  treated  as 
beginning  on  the  date  of  exercise  or  conversion. 

In  the  case  of  convertible  preferred  stock,  the  gross  assets  deter- 
mination is  made  at  the  time  the  convertible  stock  is  issued,  and 
the  holding  period  of  the  convertible  stock  is  added  to  that  of  the 
common  stock  acquired  upon  conversion. 

Stock  received  in  connection  with  the  performance  of  services  is 
treated  as  issued  by  the  corporation  and  acquired  by  the  taxpayer 
when  included  in  the  taxpayer's  gross  income  in  accordance  with 
the  rules  of  section  83. 

Certain  tax-free  and  other  transfers 

If  qualified  small  business  stock  is  transferred  by  gift  or  at  death, 
the  transferee  is  treated  as  having  acquired  the  stock  in  the  same 
manner  as  the  transferor,  and  as  having  held  the  stock  during  any 
continuous  period  immediately  preceding  the  transfer  during 
which  it  was  held  by  the  transferor.  Transferees  in  other  cases  are 
not  eligible  for  the  exclusion.  Thus,  for  example,  if  qualified  small 
business  stock  is  transferred  to  a  partnership  or  corporation  and 
such  entity  disposes  of  the  stock,  any  gain  from  the  disposition  will 
not  be  eligible  for  the  exclusion. 

In  the  case  of  certain  incorporations  and  reorganizations  where 
qualified  small  business  stock  is  transferred  for  other  stock,  the 
transferor  treats  the  stock  received  as  qualified  small  business 
stock.  The  holding  period  of  the  original  stock  is  added  to  that  of 
the  stock  received.  However,  the  amount  of  gain  eligible  for  the  ex- 
clusion is  limited  to  the  gain  accrued  as  of  the  date  of  the  incorpo- 
ration or  reorganization.  In  addition,  in  the  case  of  certain  other 
reorganization  transactions  (such  as  those  described  in  sections 
368(a)(1)  (E)  and  (F)),  the  stock  issued  in  exchange  for  qualified 
small  business  stock  will  be  treated  as  qualified  small  business 
stock. 

Special  basis  rules 

If  property  (other  than  money  or  stock)  is  transferred  to  a  corpo- 
j  ration  in  exchange  for  its  stock,  the  basis  of  the  stock  received  is 
I  treated  as  equal  to  the  fair  market  value  of  the  property  ex- 
i  changed.  Thus,  only  gains  that  accrue  subsequent  to  the  transfer 
are  eligible  for  the  exclusion. 

For  purposes  of  determining  the  amount  of  gain  eligible  for  the 
exclusion,  the  adjusted  basis  of  stock  in  an  S  corporation  shall  not 
be  less  than  its  adjusted  basis  determined  without  regard  to  the 
basis  adjustments  of  section  1367. 

Pass-through  entities 

I  Gain  from  the  disposition  of  qualified  small  business  stock  by  a 
|  partnership,  S  corporation,  regulated  investment  company  or 
!  common  trust  fund  that  is  taken  into  account  by  a  partner,  share- 
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holder  or  participant  (other  than  a  C  corporation)  is  eligible  for  the 
exclusion,  provided  that  (i)  all  eligibility  requirements  with  respect 
to  qualified  small  business  stock  are  met,  (ii)  the  stock  was  held  by 
the  entity  for  more  than  five  years,  and  (iii)  the  partner,  sharehold- 
er or  participant  held  its  interest  in  the  entity  beginning  on  the 
date  the  entity  acquired  the  stock  and  at  all  times  thereafter 
before  the  disposition  of  the  stock. 

Investment  interest 

The  amount  treated  as  investment  income  for  purposes  of  the  in- 
vestment interest  limitation  does  not  include  any  gain  excluded 
under  the  provision. 

Minimum  tax 

The  qualified  small  business  capital  gain  exclusion  is  treated  as  a 
preference  for  purposes  of  the  alternative  minimum  tax. 

Effective  date 

The  provision  applies  to  stock  issued  on  or  after  February  1, 
1992. 

Senate  amendment 

The  Senate  amendment  generally  is  the  same  as  the  House  bill, 
except  for  the  following:  (1)  corporate  shareholders  are  also  eligible 
for  the  exclusion  (other  than  a  corporate  shareholder  that  owned  at 
any  time  more  than  50  percent  of  the  voting  power  or  value  of  the 
stock  of  the  corporation  issuing  the  small  business  stock);  (2)  any 
gain  eligible  for  the  exclusion  is  not  also  eligible  for  the  new  pro- 
gressive capital  gains  rate  system  under  section  2311  of  the  Senate 
amendment  (the  result  being  that  the  taxable  portion  of  the  gain  is 
taxed  at  ordinary  income  rates);  (3)  a  disqualified  farming  business 
does  not  include  the  business  of  raising  or  harvesting  trees;  (4)  a 
business  involving  the  production  or  extraction  of  products  for 
which  percentage  depletion  allowances  are  allowable  is  not  treated 
per  se  as  disqualified;  (5)  a  corporation  is  treated  as  a  subsidiary 
only  if  the  parent  owns  more  than  50  percent  (as  opposed  to  50  per- 
cent or  more)  of  its  stock;  (6)  certain  transfers  of  qualified  small 
business  stock  from  a  partnership  to  a  partner  or  from  a  subsidiary 
corporation  to  its  parent  in  complete  liquidation,  are  allowed;  and 
(7)  a  taxpayer's  share  of  gain  eligible  for  the  exclusion  from  the  dis- 
position of  qualified  small  business  stock  by  a  pass-through  entity 
cannot  exceed  the  amount  that  would  be  eligible  if  the  determina- 
tion were  made  by  reference  to  the  interest  the  taxpayer  held  in 
the  entity  on  the  date  the  stock  was  acquired  by  the  entity. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  any  business  involving  the  production  or  extraction  of  prod- 
ucts for  which  percentage  depletion  allowances  are  allowable  is  a 
disqualified  business. 
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F,  Real  Estate  Provisions 

1.  EXCLUSION  OF  GAIN  ON  THE  SALE  OF  A  PRINCIPAL  RESIDENCE 

Present  law 

In  general,  a  taxpayer  may  elect  to  exclude  from  gross  income  up 
to  S125.000  of  gain  from  the  sale  of  a  principal  residence  if  the  tax- 
payer i.D  has  attained  age  55  before  the  sale  and  (2)  has  owned  and 
used  the  residence  as  a  principal  residence  for  three  or  more  years 
of  the  five  years  preceding  sale  of  the  residence,  Generally,  farm- 
land does  not  qualify  under  the  definition  of  principal  residence  for 
purposes  of  the  exclusion.  The  taxpayer  may  only  make  the  elec- 
tion once  in  his  or  her  lifetime, 

House  bill 

The  House  bill  makes  three  modifications  to  the  one-time  exclu- 
sion of  gain  from  the  sale  of  principal  residence  by  individuals  who 
have  attained  age  55. 

First,  the  bill  indexes  the  8125,000  exclusion  amount  for  infla- 
tion. The  inflation  index  is  calculated  in  the  same  manner  as  pro- 
vided in  present  law  for  determining  the  inflation  index  for  pur- 
poses of  adjusting  the  standard  deduction,  personal  exemptions, 
and  rate  brackets. 

Second,  the  bill  repeals  the  age  limit  if  the  individual  or  the  indi- 
vidual's spouse  was  permanently  and  totally  disabled  at  the  time  of 
the  sale. 

Third,  the  exclusion  is  extended  to  include  up  to  160  contiguous 
acres  of  farmland  on  which  the  principal  residence  is  located.  Also, 
the  exclusion  only  applies  to  farmland  which  has  been  actively 
farmed  by  the  taxpayer  or  his  family. 1 

Effective  date. — Generally,  the  provision  is  effective  for  sales  or 
exchanges  after  December  31.  1991.  The  8125.000  exclusion  amount 
is  indexed  for  sales  or  exchanges  after  December  31.  1991.  for  infla- 
tion occurring  since  1990. 

Senate  amemdment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

2.  TAX  CREDIT  FOR  FIRST-TIME  HOMEBUYERS 

Present  law 

There  is  no  tax  credit  for  the  purchase  of  a  principal  residence 
under  present  law. 


1  For  purposes  of  satisfying  the  active  farming  requirement,  the  taxpayer  or  a  member  of  his 
.a.—.:.;.-  must  materially  participate  in  the  farm  operation.  For  these  purposes,  rules  similar  to 
those  included  in  sec.  2032A  b « 1 « c  *  ii  shall  apply. 
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House  bill 

No  provision. 

Senate  amendment 

Under  the  Senate  amendment,  individuals  who  purchase  a  new 
principal  residence  are  eligible  to  receive  a  tax  credit  equal  to  10 
percent  of  the  purchase  price  of  the  residence,  up  to  a  maximum 
credit  of  $5,000.  The  credit  applies  to  a  new  principal  residence  if 
the  original  use  of  the  residence  commences  with  the  taxpayer  and 
if  the  taxpayer  (1)  acquires  such  residence  on  or  after  February  1, 
1992,  and  before  January  1,  1994,  or  (2)  enters  into  a  binding  con- 
tract to  acquire  the  residence  on  or  after  February  1,  1992,  and 
before  January  1,  1994,  and  purchases  the  residence  within  90  days 
of  entering  into  that  binding  contract.  Only  one  tax  credit  may  be 
claimed  per  residence. 

First-time  homebuyers  are  defined  as  individuals  who  did  not 
have  a  present  interest  in  a  residence  in  the  3  years  preceding  the 
purchase  of  a  home.  If  an  individual  is  deferring  tax  on  gain  from 
the  sale  of  a  previous  principal  residence  and  is  permitted  an  ex- 
tended rollover  period,  he  or  she  is  not  considered  a  first-time 
homebuyer  until  after  the  end  of  the  extended  rollover  period. 

The  first-time  homebuyer  credit  is  nonrefundable,  and  thus  is 
available  only  to  the  extent  the  taxpayer  had  income  tax  liability 
to  offset.  However,  any  unused  portion  of  the  credit  may  be  carried 
forward  for  up  to  5  years  and  applied  against  future  income  tax  li- 
ability. 

The  credit  is  recaptured  if  the  residence  on  which  the  credit  was 
claimed  is  sold  or  otherwise  disposed  of  within  3  years  of  the  date 
the  residence  was  purchased.  The  recapture  rule  does  not  apply, 
however,  to  dispositions  by  reason  of  the  taxpayer's  death  or  di- 
vorce. If  the  taxpayer  sells  the  residence  within  3  years  but  pur- 
chases a  new  home  within  the  rollover  period,  the  credit  is  recap- 
tured to  the  extent  the  amount  of  the  credit  that  the  taxpayer 
could  have  claimed  under  this  section  (had  the  new  home  been  eli- 
gible for  the  credit)  is  less  than  the  amount  of  credit  claimed  by 
the  taxpayer  on  the  purchase  of  the  initial  residence. 

Effective  date. — The  provision  is  effective  for  purchases  on  or 
after  February  1,  1992. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

3.  MODIFICATION  OF  PASSIVE  LOSS  RULES  FOR  CERTAIN  REAL  ESTATE 

PERSONS 

Present  law 

The  passive  loss  rules  limit  deductions  and  credits  from  passive 
trade  or  business  activities.  Deductions  attributable  to  passive  ac- 
tivities, to  the  extent  they  exceed  income  from  passive  activities, 
generally  may  not  be  deducted  against  other  income,  such  as 
wages,  portfolio  income,  or  business  income  that  is  not  derived 
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from  a  passive  activity.  Credits  from  passive  activities  may  not 
reduce  the  taxpayer's  tax  liability,  to  the  extent  such  credits 
exceed  regular  tax  liability  from  passive  activities.  Deductions  and 
credits  that  are  suspended  under  these  rules  are  carried  forward 
and  treated  as  deductions  and  credits  from  passive  activities  in  the 
next  year.  The  suspended  losses  from  a  passive  activity  are  allowed 
in  full  when  a  taxpayer  disposes  of  his  entire  interest  in  the  pas- 
sive activity  to  an  unrelated  person. 

The  passive  loss  rules  apply  to  individuals,  estates  and  trusts, 
closely  held  C  corporations,  and  personal  service  corporations.  A 
special  rule  permits  closely  held  C  corporations  to  apply  passive  ac- 
tivity losses  and  credits  against  active  business  income  (or  tax  li- 
ability allocable  thereto)  but  not  against  portfolio  income. 

Passive  activities  are  defined  to  include  trade  or  business  activi- 
ties in  which  the  taxpayer  does  not  materially  participate.  To  ma- 
terially participate  in  an  activity,  a  taxpayer  must  be  involved  in 
the  operations  of  the  activity  on  a  regular,  continuous,  and  sub- 
stantial basis.  Except  as  provided  in  regulations,  a  taxpayer  is 
treated  as  not  materially  participating  in  an  activity  held  through 
a  limited  partnership  interest. 1 

Rental  activities  (including  rental  real  estate  activities)  are  also 
treated  as  passive  activities,  regardless  of  the  level  of  the  taxpay- 
er's participation.  In  general,  rental  activities  cannot  be  treated  as 
part  of  a  larger  activity  that  includes  nonrental  activities.  A  spe- 
cial rule  permits  the  deduction  of  up  to  $25,000  of  losses  from 
rental  real  estate  activities  (even  though  they  are  considered  pas- 
sive), if  the  taxpayer  actively  participates  in  them.  This  $25,000 
amount  is  allowed  for  taxpayers  with  adjusted  gross  incomes  of 
$100,000  or  less,  and  is  phased  out  for  taxpayers  with  adjusted 
gross  incomes  between  $100,000  and  $150,000.  Active  participation 
is  a  lesser  standard  of  involvement  than  material  participation.  A 
taxpayer  is  treated  as  actively  participating  if,  for  example,  he  par- 
ticipates, in  a  significant  and  bona  fide  sense,  in  the  making  of 
management  decisions  or  arranging  for  others  to  provide  services 
(such  as  repairs).  The  active  participation  standard  is  not  satisfied, 
however,  if  the  taxpayer's  interest  is  less  than  10  percent  (by  value) 
of  all  interests  in  the  activity.  A  taxpayer  generally  is  deemed  not 
to  satisfy  the  active  participation  standard  with  respect  to  property 
he  holds  through  a  limited  partnership  interest. 

If  the  taxpayer  has  suspended  losses  from  a  former  passive  activ- 
ity (an  activity  that  is  not  a  passive  activity  for  the  current  taxable 
year  but  was  a  passive  activity  for  the  taxable  year  in  which  the 
loss  arose),  the  losses  are  offset  against  the  income  from  such  activ- 
ity for  the  taxable  year,  and  any  excess  after  the  offset  continues  to 
be  treated  as  a  loss  from  a  passive  activity. 


*  Treas.  Reg.  section  1.469-5T(e)  provides  exceptions  to  this  general  rule  for  limited  partner- 
ship interests  in  certain  circumstances,  including  the  circumstance  where  an  individual  taxpay- 
er is  both  a  general  and  a  limited  partner,  or  where  the  taxpayer  meets  certain  of  the  material 
participation  tests  (including  the  500  hour  test)  applicable  to  persons  other  than  limited  part- 
ners. 
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House  bill 

The  House  bill  changes  the  tax  treatment  of  rental  real  estate 
under  the  passive  loss  rules  in  the  case  of  an  individual  or  closely 
held  C  corporation  meeting  the  definition  of  a  person  engaged  in 
the  real  property  business.  For  such  persons,  the  determination  of 
what  constitutes  an  activity  and  whether  an  activity  is  a  passive 
activity  generally  is  made  by  treating  the  taxpayer's  rental  real 
property  operations,  undertakings,  and  activities  in  the  same 
manner  as  nonrental  trade  or  business  operations,  undertakings, 
and  activities. 

An  individual  is  deemed  to  be  engaged  in  the  real  property  busi- 
ness under  the  bill  if  the  individual  meets  a  2-part  test:  (1)  he 
spends  at  least  50  percent  of  his  working  time  in  real  property  op- 
erations; and  (2)  he  spends  more  than  500  hours  during  the  taxable 
year  in  real  property  operations.  For  this  purpose,  real  property  op- 
erations means  any  real  property  development,  redevelopment, 
construction,  reconstruction,  acquisition,  conversion,  rental,  oper- 
ation, management,  leasing,  brokerage,  appraisal,  and  finance  oper- 
ations. Working  time  means  time  spent  working  as  an  employee, 
sole  proprietor,  S  corporation  shareholder,  partner  in  a  partner- 
ship, or  beneficiary  of  a  trust  or  estate. 

A  closely  held  C  corporation  is  deemed  to  be  engaged  in  the  real 
property  business  if  it  meets  either  of  2  tests.  The  first  test  is  satis- 
fied if  one  or  more  shareholders  owning  stock  representing  more 
than  50  percent  (by  value)  of  the  outstanding  stock  of  such  corpora- 
tion materially  participate  in  the  aggregate  real  property  activities 
of  the  corporation.  The  second  test  is  satisfied  if,  with  respect  to 
the  corporation's  aggregate  real  property  activities,  (1)  during  the 
entire  12-month  period  ending  on  the  last  day  of  the  taxable  year, 
it  had  at  least  one  full-time  employee  substantially  all  of  whose 
services  were  in  the  active  management  of  such  activities;  (2) 
during  the  entire  12-month  period  ending  on  the  last  day  of  the 
taxable  year,  it  had  at  least  3  full-time,  nonowner  employees  sub- 
stantially all  of  whose  services  were  directly  related  to  such  activi- 
ties; and  (3)  the  amount  of  the  deductions  attributable  to  such  ac- 
tivities that  are  allowable  to  the  corporation  solely  by  reason  of 
sections  162  and  404  of  the  Code  for  the  taxable  year  exceeds  15 
percent  of  the  gross  income  from  such  activities  for  the  year. 

The  bill  provides  that  80  percent  of  the  items  of  income,  gain, 
loss  deduction  or  credit  allocable  to  a  rental  real  property  activity 
to  which  it  applies  shall  be  treated  in  the  same  manner  as  items 
from  a  nonrental  trade  or  business  activity.  Twenty  percent  of  the 
items  allocable  to  a  rental  real  property  activity  continue  to  be 
treated  as  from  a  passive  activity  and  may  be  offset  against  items 
from  other  passive  activities.  In  the  case  of  a  loss  from  a  rental 
real  property  activity,  if  the  20  percent  portion  such  loss  exceeds 
the  income  from  other  passive  activities  in  the  current  taxable 
year,  the  difference  is  carried  forward  as  a  suspended  passive  activ- 
ity loss.  The  carried  over  loss  may  be  offset  against  future  income 
(including  both  income  treated  as  passive  and  income  treated  as 
nonpassive  under  this  provision  of  the  bill  2)  from  the  rental  real 


2  The  order  in  which  the  loss  is  applied  against  different  categories  of  income  is  to  be  deter- 
mined in  a  manner  consistent  with  present  law. 
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property  activity  in  which  it  arose.  For  this  purpose,  the  holding 
and  renting  of  each  separate  property  is  treated  as  a  separate  ac- 
tivity that  may  not  be  aggregated  with  other  rental  property  or 
with  any  other  real  property  operations  of  the  taxpayer.  For  exam- 
ple, if  a  taxpayer  owns  three  condominium  apartments  that  he 
rents  out,  two  in  one  building  and  one  in  another  building,  each 
apartment  is  treated  as  a  separate  activity  for  this  purpose.  When 
the  taxpayer  disposes  of  the  activity  (as  so  determined)  in  a  fully 
taxable  transaction  with  an  unrelated  party,  any  remaining  sus- 
pended losses  allocable  to  the  activity  (as  so  determined)  are  al- 
lowed in  full. 

The  bill  does  not  apply  with  respect  to  any  real  property  origi- 
nally placed  in  service  (by  the  taxpayer  or  another  person)  after 
the  date  of  enactment.  Thus,  for  example,  the  bill  does  not  apply  to 
property  constructed  after  the  date  of  enactment.  The  Treasury  De- 
partment is  directed  to  provide  guidance  with  respect  to  the  deter- 
mination of  what  constitutes  property  placed  in  service  after  the 
date  of  enactment. 

The  bill  also  does  not  apply  with  respect  to  any  interest  held  as  a 
limited  partner.  No  inference  is  intended  that  an  interest  held  as  a 
limited  partner  generally  is  treated  as  nonpassive  under  present 
law. 

A  special  rule  applies  with  respect  to  suspended  losses  from  any 
rental  real  property  activity  that  is  treated  as  not  passive  by 
reason  of  the  provision.  Such  suspended  losses  generally  are  treat- 
ed as  losses  from  a  former  passive  activity,  but  for  this  purpose,  the 
holding  and  renting  of  each  separate  property  is  treated  as  a  sepa- 
rate activity  that  may  not  be  aggregated  with  other  rental  property 
or  with  any  other  real  property  operations  of  the  taxpayer.  When 
the  taxpayer  disposes  of  his  entire  interest  in  the  activity  (as  so  de- 
termined) in  a  fully  taxable  transaction  with  an  unrelated  party, 
any  remaining  suspended  losses  allocable  to  the  activity  (as  so  de- 
termined) are  allowed  in  full. 

Effective  date. — The  provision  is  effective  with  respect  to  taxable 
years  beginning  after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  modifies  the  present-law  passive  loss 
rules  to  treat  a  taxpayer's  performance  of  certain  qualified  real 
estate  services  and  rental  of  certain  qualified  real  property  as  a 
single  activity.  If  the  taxpayer  materially  participates  in  this  activ- 
ity, net  losses  from  the  rental  of  the  qualified  real  property  gener- 
ally are  allowed  to  the  extent  of  a  portion  of  the  taxpayer's  income. 

In  particular,  losses  from  rental  activities  with  respect  to  quali- 
fied real  property  are  allowed  to  the  extent  of  the  sum  of  (1) 
income  from  such  activities  and  (2)  net  income  3  from  other  passive 
activities.  Losses  in  excess  of  this  sum  are  allowed  in  an  amount 
equal  to  80  percent  of  the  lesser  of  (1)  the  taxpayer's  net  income 
from  activities  consisting  of  the  performance  of  qualified  real 
estate  services,  or  (2)  the  taxpayer's  taxable  income  (determined 


3  This  net  income  is  to  be  determined  after  taking  into  account  suspended  losses,  if  any,  from 
such  other  passive  activities. 
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without  regard  to  any  item  of  income,  gain,  loss  or  deduction  from 
rental  activities  with  respect  to  qualified  real  property).  Credits 
from  rental  activities  with  respect  to  qualified  real  property  are  al- 
lowed subject  to  a  similar  rule. 

Qualified  real  estate  services  means  services  in  the  construction, 
substantial  renovation,  and  management  of  real  property  or  in  the 
lease-up  and  sale  of  qualified  real  property  in  which  the  taxpayer 
owns  more  than  a  de  minimis  interest.4  Services  as  an  employee 
are  not  taken  into  account  unless  the  taxpayer  owns  more  than  a 
de  minimis  interest  in  the  employer. 

Qualified  real  property  means  real  property  if  during  the  taxable 
year  the  taxpayer  actively  participates  in  rental  activities  with  re- 
spect to  the  property.  Active  participation  has  the  same  meaning 
as  under  present  law,  except  that  the  taxpayer  is  required  to  have 
an  interest  in  the  property  that  is  not  de  minimis,  rather  than  to 
meet  the  10  percent  test  of  present  law.  Thus,  as  under  present 
law,  for  determining  active  participation  (as  well  as  for  determin- 
ing material  participation),  except  as  provided  in  regulations,5  no 
interest  as  a  limited  partner  in  a  limited  partnership  shall  be 
treated  as  an  interest  with  respect  to  which  the  taxpayer  actively 
(or  materially)  participates.  Similarly,  in  determining  whether  a 
taxpayer  actively  (or  materially)  participates,  the  participation  of 
the  taxpayer's  spouse  is  taken  into  account,  and  active  participa- 
tion is  not  required  with  respect  to  rehabilitation  and  low  income 
housing  credits. 

The  determination  of  whether  an  item  is  from  the  rental  of 
qualified  real  property  is  made  in  the  same  manner  as  the  determi- 
nation of  whether  an  item  is  from  a  rental  real  estate  activity 
under  present  law.  Thus,  for  example,  gain  or  loss  from  sale  or  ex- 
change of  qualified  real  property  generally  is  treated  as  from  the 
rental  of  qualified  real  property. 

Suspended  passive  activity  losses  and  credits  arising  in  a  prior 
taxable  year  from  the  rental  of  property  that  is  qualified  real  prop- 
erty in  the  current  year  are  not  treated  as  former  passive  activity 
losses  and  credits,  but  rather  are  treated  in  the  same  manner  as 
losses  and  credits  from  the  rental  of  qualified  property. 

The  Senate  amendment  does  not  apply  with  respect  to  any  real 
property  originally  placed  in  service  (by  the  taxpayer  or  another 
person)  after  March  3,  1992.  Property  that  is  substantially  renovat- 
ed after  that  date  is  treated  as  originally  placed  in  service  after 
that  date.  Property  is  treated  as  substantially  renovated  after  that 
date  if,  during  any  24-month  period  beginning  after  that  date,  ex- 
penditures for  renovation  equal  or  exceed  the  adjusted  basis  of  the 
property  at  the  start  of  the  24-month  period.  Expenditures  for  ren- 


4  For  example,  an  ownership  interest  is  considered  de  minimis  under  the  provision  if  it  was 
acquired  principally  for  the  purpose  of  qualifying  the  taxpayer's  activities  as  qualified  real 
estate  services,  or  if  the  taxpayer's  interest  is  disproportionately  small  in  relation  to  the  value 
of  the  taxpayer's  services  with  respect  to  the  property.  Ownership  interests  acquired  through 
stock  options,  employee  stock  ownership  plans,  or  other  similar  compensation  arrangements,  for 
example,  are  also  considered  de  minimis. 

5  It  is  anticipated  that  any  Treasury  regulations  setting  forth  circumstances  in  which  a  tax- 
payer may  be  treated  as  actively  participating  in  a  rental  real  property  activity  through  a  limit- 
ed partnership  interest  (provided  he  otherwise  actively  participates)  will  include  among  such  cir- 
cumstances those  in  which  the  taxpayer  performs  significant  qualified  real  estate  services  with 
respect  to  the  real  property,  and  those  in  which  the  taxpayer  is  a  general  partner  in  the  part- 
nership at  all  times  he  holds  a  limited  partnership  interest  in  the  same  partnership. 
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ovation  are  any  expenditures  that  are  added  to  the  basis  of  the 
property.  Thus,  generally,  if  the  renovation  expenditures  double 
the  basis  of  the  property  within  any  24-month  period  beginning 
after  March  3,  1992,  then  the  property  is  thereupon  treated  as 
having  been  placed  in  service  after  March  3,  1992. 

The  provision  applies  to  taxpayers  subject  to  the  passive  loss 
rule,  other  than  closely  held  C  corporations. 

Effective  date. — The  provision  is  effective  with  respect  to  taxable 
years  beginning  after  December  31,  1991. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  with 
the  following  modifications. 

Under  the  conference  agreement,  qualified  real  estate  services 
means  services  in  the  construction,  substantial  renovation,  and 
management  of  real  property  or  in  the  leasing  and  brokerage  of 
real  property  provided  the  taxpayer  spends  more  than  500  hours 
during  the  taxable  year  performing  such  leasing  or  brokerage  serv- 
ices. Services  as  an  employee  are  not  taken  into  account  unless  the 
taxpayer  owns  more  than  a  de  minimis  interest  (within  the  mean- 
ing of  the  Senate  amendment)  in  the  employer,  except  in  the  case 
of  services  consisting  of  leasing  and  brokerage  of  real  property. 
Thus,  under  the  conference  agreement,  the  services  that  determine 
taxpayer  eligibility  for  the  provision,  and  the  income  that  may  be 
offset  under  the  provision,  are  modified  by  the  change  in  the  defini- 
tion of  qualified  real  estate  services. 

The  conference  agreement  modifies  the  Senate  amendment  to 
provide  that  the  provision  does  not  apply  with  respect  to  any  real 
property  originally  placed  in  service  (by  the  taxpayer  or  another 
person)  after  the  date  of  enactment,  but  retains  the  Senate  amend- 
ment rule  that  property  that  is  substantially  renovated  after  that 
date  is  treated  as  originally  placed  in  service  after  that  date. 

The  conference  agreement  also  provides  several  technical  modifi- 
cations and  clarifications.  For  purposes  of  the  80  percent  limitation 
on  income  that  rental  activity  losses  or  credits  may  offset,  the  con- 
ference agreement  clarifies  that  taxable  income  is  determined 
without  regard  to  any  loss  allowable  by  reason  of  the  provision, 
without  regard  to  items  of  income,  gain,  loss,  or  deduction  from 
rental  of  qualified  real  property  or  from  passive  activities  to  which 
the  provision  does  not  apply,  and  without  regard  to  any  net  income 
from  passive  activities  to  which  the  provision  does  not  apply.  Sus- 
pended passive  activity  losses  and  credits  arising  in  a  prior  taxable 
year  from  the  rental  of  property  that  is  qualified  real  property  in 
the  current  year  are  not  treated  as  former  passive  activity  losses 
and  credits,  but  rather  are  carried  forward  to  the  next  taxable  year 
and  treated  in  the  same  manner  as  losses  and  credits  from  the 
rental  of  qualified  property.  The  conference  agreement  also  pro- 
vides that  modified  adjusted  gross  income  is  determined  without 
regard  to  any  loss  allowable  by  reason  of  this  provision,  for  pur- 
poses of  the  present-law  $25,000  allowance  of  losses  and  deduction- 
equivalent  credits  from  certain  rental  activities. 
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4.  CHANGES  RELATING  TO  REAL  ESTATE  INVESTMENTS  BY  PENSION 
FUNDS  AND  OTHERS 

a.  Modification  of  the  rules  related  to  debt-finance  income 

Present  law 

In  general,  a  qualified  pension  trust  or  an  organization  that  is 
otherwise  exempt  from  Federal  income  tax  is  taxed  on  any  income 
from  a  trade  or  business  that  is  unrelated  to  the  organization's 
exempt  purposes  (Unrelated  Business  Taxable  Income  or  "UBTI") 
(sec.  511).  Certain  types  of  income,  including  rents,  royalties,  divi- 
dends, and  interest  are  excluded  from  UBTI,  except  when  such 
income  is  derived  from  "debt-financed  property/'  Income  from 
debt-financed  property  generally  is  treated  as  UBTI  in  proportion 
to  the  amount  of  debt  financing  (sec.  514(a)). 

An  exception  to  the  rule  treating  income  from  debt-financed 
property  as  UBTI  is  available  to  pension  trusts,  educational  institu- 
tions, and  certain  other  exempt  organizations  (collectively  referred 
to  as  "qualified  organizations")  that  make  debt-financed  invest- 
ments in  real  property  (sec.  514(c)(9XA)).  Under  this  exception, 
income  from  investments  in  real  property  is  not  treated  as  income 
from  debt-financed  property.  Mortgages  are  not  considered  real 
property  for  purposes  of  the  exception. 

The  real  property  exception  to  the  debt-financed  property  rules  is 
available  for  investments  in  debt-financed  property,  only  if  the  fol- 
lowing six  restrictions  are  satisfied:  (1)  the  purchase  price  of  the 
real  property  is  a  fixed  amount  determined  as  of  the  date  of  the 
acquisition  (the  "fixed  price  restriction");  (2)  the  amount  of  the  in- 
debtedness or  any  amount  payable  with  respect  to  the  indebted- 
ness, or  the  time  for  making  any  payment  of  any  such  amount,  is 
not  dependent  (in  whole  or  in  part)  upon  revenues,  income,  or  prof- 
its derived  from  the  property  (the  "participating  loan  restriction"); 
(3)  the  property  is  not  leased  by  the  qualified  organization  to  the 
seller  or  to  a  person  related  to  the  seller  (the  "leaseback  restric- 
tion"); (4)  in  the  case  of  a  pension  trust,  the  seller  or  lessee  of  the 
property  is  not  a  disqualified  person  (the  "disqualified  person  re- 
striction"); (5)  the  seller  or  a  person  related  to  the  seller  (or  a 
person  related  to  the  plan  with  respect  to  which  a  pension  trust 
was  formed)  is  not  providing  financing  in  connection  with  the  ac- 
quisition of  the  property  (the  "seller-financing  restriction");  and  (6) 
if  the  investment  in  the  property  is  held  through  a  partnership, 
certain  additional  requirements  are  satisfied  by  the  partnership 
(the  "partnership  restrictions")  (sec.  514(c)(9)(B)(i)  through  (vi)). 

House  hill 

Relaxation  of  the  leaseback  and  disqualified  person  restrictions 

The  House  bill  relaxes  the  leaseback  and  disqualified  person  re- 
strictions to  permit  a  de  minimis  leaseback  of  debt-financed  real 
property  to  the  seller  (or  a  person  related  to  the  seller)  or  to  a  dis- 
qualified person.1  The  de  minimis  exception  applies  only  where  (1) 


1  As  under  present  law,  a  leaseback  to  a  disqualified  person  remains  subject  to  the  prohibited 
transaction  rules  set  forth  in  section  4975. 
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no  more  than  10  percent  of  the  leasable  floor  space  in  a  building  is 
leased  back  to  the  seller  (or  related  party)  or  to  the  disqualified 
person,  and  (2)  the  lease  is  on  commercially  reasonable  terms. 

Relaxation  of  the  seller-financing  restriction 

The  bill  relaxes  the  seller-financing  restriction  to  permit  seller  fi- 
nancing on  terms  that  are  commercially  reasonable.  The  bill  grants 
authority  to  the  Treasury  Department  to  issue  regulations  for  the 
purpose  of  determining  commercially  reasonable  financing  terms. 

The  bill  does  not  modify  the  present-law  fixed  price  and  partici- 
pating loan  restrictions.  Thus,  for  example,  income  from  real  prop- 
erty acquired  with  financing  where  the  timing  or  amount  of  pay- 
ment is  based  on  revenue,  income,  or  profits  from  the  property  gen- . 
erally  will  continue  to  be  treated  as  income  from  debt-financed 
property,  unless  some  other  exception  applies. 

Relaxation  of  the  fixed  price  and  participating  loan  restriction  for 
property  foreclosed  on  by  financial  institutions 

The  bill  relaxes  the  fixed  price  and  participating  loan  restric- 
tions for  certain  sales  of  real  property  foreclosed  upon  by  financial 
institutions.2  The  relaxation  of  these  rules  is  limited  to  cases 
where:  (1)  a  qualified  organization  acquires  the  property  from  a  fi- 
nancial institution  that  acquired  the  real  property  by  foreclosure 
(or  after  an  actual  or  imminent  default);  (2)  the  property  is  not  a 
capital  asset  of  the  financial  institution;  (3)  the  stated  principal 
amount  of  the  seller  financing  does  not  exceed  the  financial  institu- 
tion's outstanding  indebtedness  (including  accrued  but  unpaid  in- 
terest) with  respect  to  the  property  at  the  time  of  foreclosure;  and 
(4)  the  value  of  any  participation  feature  at  the  time  of  sale  does 
not  exceed  25  percent  of  the  value  of  the  property. 

The  bill  grants  authority  to  the  Treasury  Department  to  issue 
regulations  for  the  purpose  of  clarifying  these  limitations.  In  par- 
ticular, these  regulations  are  expected  to  establish  standards  for 
determining  what  constitutes  a  participation  feature  and  how  to 
determine  whether  the  value  of  a  participation  feature  at  the  time 
of  sale  exceeds  25  percent  of  the  value  of  the  property.  For  exam- 
ple, a  participation  feature  that  provides  the  seller  with  less  than  a 
25  percent  interest  in  net  proceeds,  net  income,  or  gain  on  sale  of 
the  property  is  expected  to  be  valued  at  less  than  25  percent  of  the 
value  of  the  property. 

Elimination  of  the  section  514(c)(9)(B)  restrictions  for  investments 
through  certain  large  partnerships 

The  bill  eliminates  the  six  section  514(c)(9)(B)  restrictions  for 
qualified  organizations  that  invest  in  real  property  through  certain 
"large"  partnerships. 

A  "large"  partnership  is  a  partnership  having  at  least  250  part- 
ners that  satisfies  the  following  three  tests:  (1)  interests  in  the  part- 
nership are  registered  with  the  Securities  and  Exchange  Commis- 
sion; (2)  a  significant  percentage  (at  least  50  percent)  of  each  class 
of  interests  is  owned  by  taxable  individuals;  and  (3)  a  principal  pur- 


2  For  this  purpose,  financial  institutions  include  financial  institutions  in  conservatorship  or 
receivership  and  certain  affiliates  of  financial  institutions. 
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pose  of  the  partnership  allocations  is  not  tax  avoidance.  Partner- 
ship interests  that  are  subject  to  the  same  terms  are  considered  to 
be  in  the  same  class,  regardless  of  whether  the  interests  are  subject 
to  different  ownership  restrictions  (a  partnership  can  therefore 
monitor  the  50-percent  ownership  restriction  by  requiring  that  des- 
ignated interests  be  held  only  by  taxable  persons). 

Effective  date 

The  provision  is  effective  for  debt-financed  acquisitions  of  real 
estate  on  or  after  February  1,  1992,  and  for  partnership  interests 
acquired  on  or  after  February  1,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  (1)  the  de  minimis  leaseback  may  be  no  more  than  20%  of  lea- 
sable space,  (2)  seller  financing  that  is  on  terms  that  include  a 
down  payment  of  at  least  15  percent  of  the  sales  price  and  an  inter- 
est rate  of  at  least  150  percent  of  the  applicable  Federal  rate  is 
deemed  to  be  commercially  reasonable,  and  (3)  mortgages  are  treat- 
ed as  real  property  for  purposes  of  section  514(c)(9)  under  the  fol- 
lowing conditions:  (a)  the  mortgages  have  been  acquired  from  a  fi- 
nancial institution  that  is  in  conservatorship  or  receivership,  (b) 
the  mortgages  have  been  acquired  with  a  cash  down  payment  of  at 
least  50  percent  of  the  sales  price  (i.e.,  the  acquisition  indebtedness 
is  less  than  50  percent  of  the  price  of  the  mortgages),  (c)  the  mort- 
gages are  not  debt-financed  property  except  on  account  of  acquisi- 
tion indebtedness  that  is  granted  by  the  seller,  and  (d)  the  mort- 
gages are  acquired  prior  to  January  1,  1994.  Mortgages  are  eligible 
for  treatment  as  real  property  for  two-and-a-half  years  after  they 
are  acquired  by  the  tax-exempt  purchaser. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  the  follow- 
ing modifications:  (1)  the  de  minimis  leaseback  may  be  no  more 
than  20%  of  leasable  space,  (2)  the  value  of  a  participation  feature 
at  the  time  of  sale  cannot  exceed  30%  of  the  value  of  property,  (3) 
the  property  eligible  for  the  relaxation  of  the  fixed  price  and  par- 
ticipating loan  restrictions  is  expanded  to  include  all  real  property 
owned  by  a  financial  institution  at  the  time  that  it  goes  into  con- 
servatorship or  receivership.3 

b.  Repeal  of  the  automatic  UBTI  rule  for  publicly-traded  partner- 
ships 

Present  law 

In  general,  the  character  of  a  partner's  distributive  share  of  part- 
nership income  is  the  same  as  if  the  income  had  been  directly  real- 
ized by  the  partner.  Thus,  whether  a  tax-exempt  organization's 
share  of  income  from  a  partnership  (other  than  from  a  publicly- 


3  The  definition  of  financial  institution  is  modified  to  include  those  subsidiaries  of  financial 
institution  that,  by  virtue  of  being  affiliated  with  a  financial  institution,  are  subject  to  supervi- 
sion and  examination  by  a  Federal  or  State  financial  regulatory  agency. 
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traded  partnership)  is  treated  as  unrelated  business  income  de- 
pends on  the  underlying  character  of  the  income  (sec.  512(c)(1)). 

However,  a  tax-exempt  organization's  distributive  share  of  gross 
income  from  a  publicly-traded  partnership  (that  is  not  otherwise 
treated  as  a  corporation)  automatically  is  treated  as  UBTI  (sec. 
512(c)(2)(A)).  The  organization's  share  of  the  partnership  deductions 
is  allowed  in  computing  the  organization's  taxable  unrelated  busi- 
ness income  (sec.  512(c)(2)(B)). 

House  bill 

The  House  bill  repeals  the  rule  that  automatically  treats  income 
from  publicly-traded  partnerships  as  UBTI.  Thus,  under  the  provi- 
sion, investments  in  publicly-traded  partnerships  are  treated  the 
same  as  investments  in  other  partnerships  for  purposes  of  the 
UBTI  rules. 

Effective  date. — The  provision  is  effective  for  partnership  inter- 
ests acquired  on  or  after  February  1,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

c.  Permit  title-holding  companies  to  receive  small  amounts  of  UBTI 

Present  law 

Section  501(c)(2)  provides  tax-exempt  status  to  certain  corpora- 
tions organized  for  the  exclusive  purpose  of  holding  title  to  proper- 
ty and  turning  over  any  income  from  the  property  to  one  or  more 
related  tax-exempt  organizations.  Section  501(c)(25)  provides  tax- 
exempt  status  to  certain  corporations  and  trusts  that  are  organized 
for  the  exclusive  purposes  of  acquiring  and  holding  title  to  real 
property,  collecting  income  from  such  property,  and  remitting  the 
income  therefrom  to  no  more  than  35  shareholders  or  beneficiaries 
that  are:  (1)  qualified  pension,  profit-sharing,  or  stock  bonus  plans 
(sec.  401(a));  (2)  governmental  pension  plans  (sec.  414(d));  (3)  the 
United  States,  a  State  or  political  subdivision,  or  governmental 
agencies  or  instrumentalities;  or  (4)  tax-exempt  charitable,  educa- 
tional, religious,  or  other  organizations  described  in  section 
501(c)(3).  However,  the  IRS  has  taken  the  position  that  a  title-hold- 
ing company  described  in  section  501(c)(2)  or  501(c)(25)  will  lose  its 
tax-exempt  status  if  it  generates  any  amount  of  UBTI.4 

House  bill 

The  House  bill  permits  a  title-holding  company  that  is  exempt 
from  tax  under  sections  501(c)(2)  or  501(c)(25)  to  receive  UBTI  up  to 
10  percent  of  its  gross  income  for  the  taxable  year,  provided  that 
the  UBTI  is  incidentally  derived  from  the  holding  of  real  property. 


4  IRS  Notice  88-121,  1988-2  C.B.  457.  See  also  Treas.  Reg.  sec.  1.501(c)(2)-l(a). 
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For  example,  income  generated  from  parking  or  operating  vending 
machines  located  on  real  property  owned  by  a  title-holding  compa- 
ny generally  would  qualify  for  the  10-percent  de  minimis  rule, 
while  income  derived  from  an  activity  that  is  not  incidental  to  the 
holding  of  real  property  (e.g.,  manufacturing)  would  not  qualify.  In 
cases  where  unrelated  income  is  incidentally  derived  from  the  hold- 
ing of  real  property,  receipt  by  a  title-holding  company  of  such 
income  (up  to  the  10-percent  limit)  will  not  jeopardize  the  title- 
holding  company's  tax-exempt  status,  but  nonetheless,  will  be  sub- 
ject to  tax  as  UBTI. 

In  addition,  the  bill  provides  that  a  section  501(c)(2)  or  501(c)(25) 
title-holding  company  will  not  lose  its  tax-exempt  status  if  UBTI 
that  is  incidentally  derived  from  the  holding  of  real  property  ex- 
ceeds the  10-percent  limitation,  provided  that  the  title-holding  com- 
pany establishes  to  the  satisfaction  of  the  Secretary  of  the  Treas- 
ury that  the  receipt  of  UBTI  in  excess  of  the  10-percent  limitation 
was  inadvertent  and  reasonable  steps  are  being  taken  to  correct 
the  circumstances  giving  rise  to  such  excess  UBTI. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

d.  Exclusion  from  UBTI  any  gains  from  the  disposition  of  property 
acquired  from  financial  institutions  in  conservatorships  or  re- 
ceiverships 

Present  law 

In  general,  gains  or  losses  from  the  sale,  exchange  or  other  dispo- 
sition of  property  are  excluded  from  UBTI  (sec.  512(b)(5)).  However, 
gains  or  losses  from  the  sale,  exchange  or  other  disposition  of  prop- 
erty held  primarily  for  sale  to  customers  in  the  ordinary  course  of 
a  trade  or  business  are  not  excluded  from  UBTI  (the  '  'dealer  UBTI 
rule")  (sec.  512(b)(5)(B)). 

House  bill 

The  House  bill  provides  an  exception  to  the  dealer  UBTI  rule  by 
excluding  gains  from  the  sale,  exchange  or  other  disposition  of  real 
property  acquired  from  financial  institutions  that  are  in  conserva- 
torship or  receivership.  The  exclusion  is  limited  to  properties  desig- 
nated as  disposal  property  within  six  months  of  acquisition,  and 
disposed  of  within  two-and-a-half  years  of  acquisition.  The  exclu- 
sion is  not  available  for  properties  that  are  substantially  improved 
or  renovated  after  acquisition  and  before  disposition. 

Effective  date. — The  provision  is  effective  for  property  acquired 
after  February  1,  1992. 
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Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  the  exception  applies  both  to  real  property  and  to  mortgages 
acquired  from  financial  institutions  that  are  in  conservatorship  or 
receivership.  In  addition,  the  Senate  amendment  provides  that  the 
two-and-a-half-year  disposition  period  may  be  extended  by  the 
Treasury  Secretary  if  an  extension  is  necessary  for  the  orderly  liq- 
uidation of  the  property. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
the  following  modifications:  (1)  property  cannot  be  developed  in  any 
significant  manner  and  be  eligible  for  the  exception  (thus,  for  ex- 
ample, property  that  is  developed  by  the  securing  of  zoning  permits 
is  not  eligible  for  the  exception);  (2)  property  must  be  owned  by  a 
financial  institution  (or  be  security  for  a  loan  extended  by  the  fi- 
nancial institution)  at  the  time  that  the  institution  entered  conser- 
vatorship or  receivership  to  be  eligible  for  the  exception;  and  (3)  no 
more  than  one-third  by  value  of  properties  acquired  in  a  single 
transaction  may  be  designated  as  disposal  property. 

e.  Exclusion  of  loan  commitment  fees  and  certain  option  premiums 
from  UBTI 

Present  law 

Income  from  a  trade  or  business  that  is  unrelated  to  an  exempt 
organization's  purpose  generally  is  UBTI.  Passive  income  such  as 
dividends,  interest,  royalties,  and  gains  or  losses  from  the  sale,  ex- 
change or  other  disposition  of  property  generally  is  excluded  from 
UBTI  (sec.  512(b)).  In  addition,  gains  on  the  lapse  or  termination  of 
options  on  securities  are  explicitly  exempted  from  UBTI  (sec. 
512(b)(5)). 

Present  law  is  unclear  on  whether  loan  commitment  fees  and 
premiums  from  unexercised  options  on  real  estate  are  UBTI. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  loan  commitment  fees  and 
premiums  from  unexercised  options  on  real  estate  are  excluded 
from  UBTI.  For  purposes  of  this  provision,  loan  commitment  fees 
are  non-refundable  charges  made  by  a  lender  to  reserve  a  sum  of 
money  with  fixed  terms  for  a  specified  period  of  time.  These 
charges  are  to  compensate  the  lender  for  the  risk  inherent  in  com- 
mitting to  make  the  loan  (e.g.,  for  the  lender's  exposure  to  interest 
rate  changes  and  for  potential  lost  opportunities). 

Effective  date. — The  provision  is  effective  for  premiums  or  loan 
commitment  fees  that  are  received  after  February  1,  1992. 
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Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
f  Exclusion  of  certain  hotel  rental  income  from  UBTI 

Present  law 

Rents  from  real  property  generally  are  excluded  from  UBTI 
unless  the  rents  are  measured  by  reference  to  the  net  income  de- 
rived by  any  person  from  the  leased  property  (sec.  512(b)(3)).  Pay- 
ments for  the  use  or  occupancy  of  rooms  and  other  space  where 
services  are  also  rendered  to  the  occupant,  such  as  for  the  use  or 
occupancy  of  rooms  or  other  quarters  in  hotels,  do  not  constitute 
rents  from  real  property  (Treas.  Reg.  sec.  1.512(b)-l(c)(5)). 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  excludes  from  UBTI  any  hotel  rental 
income  when  (1)  the  hotel  has  been  acquired  from  a  financial  insti- 
tution in  receivership  or  conservatorship,  (2)  the  hotel  has  been 
designated  as  disposal  property  within  six  months  of  acquisition, 
and  (3)  the  hotel  either  is  disposed  within  two-and-a-half  years  of 
acquisition  or,  after  two-and-a-half  years,  any  related  services  are 
rendered  by  an  independent  contractor  pursuant  to  a  contract  that 
does  not  permit  the  exempt  organization  to  share  any  of  the 
income  of  the  independent  contractor. 

Effective  date. — The  provision  is  effective  for  hotels  acquired 
after  February  1,  1992. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

g.  Relaxation  of  limitations  on  investments  in  real  estate  investment 
trusts  by  pension  funds 

Present  law 

A  real  estate  investment  trust  ("REIT")  is  not  taxed  on  income 
distributed  to  shareholders.  A  corporation  does  not  qualify  as  a 
REIT  if  at  any  time  during  the  last  half  of  its  taxable  year  more 
than  50  percent  in  value  of  its  outstanding  stock  is  owned,  directly 
or  indirectly,  by  five  or  fewer  individuals  ("the  five  or  fewer  rule"). 
A  domestic  pension  trust  is  treated  as  a  single  individual  for  pur- 
poses of  this  rule. 

Dividends  paid  by  a  REIT  are  not  UBTI,5  unless  the  stock  in  the 
REIT  is  debt-financed.  Depending  on  its  character,  income  earned 
by  a  partnership  may  be  UBTI  (sec.  512(c)).  Special  rules  treat  debt- 
financed  income  earned  by  a  partnership  as  UBTI  (sec. 
514(c)(9)(B)(vi)). 


5  See  Rev.  Rul.  66-151,  1966-1  C.B.  151. 
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House  bill 

Qualification  as  a  REIT 

The  House  bill  provides  that  a  pension  trust  generally  is  not 
treated  as  a  single  individual  for  purposes  of  the  five-or-fewer  rule. 
Rather,  the  House  bill  treats  beneficiaries  of  the  pension  trust  as 
holding  stock  in  the  REIT  in  proportion  to  their  actuarial  interests 
in  the  trust.  This  rule  does  not  apply  if  disqualified  persons,  within 
the  meaning  of  section  4975(e)(2),  together  own  five  percent  or 
more  of  the  value  of  the  REIT  stock  and  the  REIT  has  earnings 
and  profits  attributable  to  a  period  during  which  it  did  not  qualify 
as  a  REIT.6 

In  addition,  the  House  bill  provides  that  a  REIT  cannot  be  a  per- 
sonal holding  company  and,  therefore,  is  not  subject  to  the  person- 
al holding  company  tax  on  its  undistributed  income. 

Unrelated  business  taxable  income 

Under  the  House  bill,  certain  pension  trusts  owning  10  percent 
or  more  of  the  value  of  a  REIT  determine  their  UBTI  as  if  the 
REIT  were  a  partnership  (the  "UBTI  rule"). 

The  UBTI  rule  applies  only  if  the  REIT  qualifies  as  a  REIT  by 
reason  of  the  above  modification  of  the  five  or  fewer  rule.  More- 
over, the  UBTI  rule  applies  only  if  (1)  stock  in  the  REIT  is  not 
readily  tradable  on  an  established  securities  market  (the  REIT  is 
"privately-traded"),  (2)  at  least  one  pension  trust  owns  more  than 
25  percent  of  the  value  of  the  REIT,  or  (3)  a  group  of  pension  trusts 
individually  holding  at  least  10  percent  of  the  value  of  the  REIT 
collectively  own  more  than  50  percent  of  the  value  of  the  REIT. 

Effective  date 

The  House  bill  applies  to  taxable  years  beginning  after  December 
31,  1991. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  with  the  fol- 
lowing modifications.  First,  the  conference  agreement  eliminates 
the  distinction  between  privately-traded  and  publicly-traded  REITs. 
Dividends  from  a  privately-traded  REIT  give  rise  to  UBTI  in  the 
same  circumstances  as  would  dividends  from  a  publicly-traded 
REIT.  Thus,  dividends  from  a  privately-traded  REIT  give  rise  to 
UBTI  only  if  (1)  one  pension  trust  owns  more  than  25  percent  of 
the  value  of  the  REIT,  or  (2)  a  group  of  pension  trusts  individually 
holding  more  than  10  percent  of  the  value  of  the  REIT  collectively 
own  more  than  50  percent  of  the  value  of  the  REIT. 

Second,  the  conference  agreement  modifies  the  determination  of 
UBTI  received  by  a  pension  trust  from  its  investment  in  a  REIT. 


6  Moreover,  as  under  present  law,  any  investment  by  a  pension  trust  must  be  in  accordance 
with  the  fiduciary  rules  of  the  Employee  Retirement  Security  Act  ("ERISA")  and  the  prohibited 
transaction  rules  of  the  Code  and  ERISA. 
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Under  the  agreement,  UBTI  is  not  determined  as  if  the  REIT  were 
a  partnership;  rather,  the  pension  trust  treats  a  percentage  of  divi- 
dends from  the  REIT  as  UBTI.  This  percentage  is  the  gross  income 
derived  from  an  unrelated  trade  or  business  (determined  as  if  the 
REIT  were  a  pension  trust)  divided  by  the  gross  income  of  the 
REIT  for  the  year  in  which  the  dividends  are  paid.  Dividends  are 
not  treated  as  UBTI,  however,  unless  this  percentage  is  at  least 
five  percent. 

Third,  the  conference  agreement  raises  the  threshold  that  trig- 
gers the  UBTI  from  10  percent  to  more  than  10  percent.  According- 
ly, only  pension  trusts  owning  more  than  10  percent  of  the  REIT 
would  receive  UBTI  and  the  determination  of  50  percent  collective 
ownership  is  made  only  by  reference  to  trusts  owning  more  than  10 
percent  of  the  REIT. 

Fourth,  the  conference  agreement  modifies  the  definition  of  dis- 
qualified person  contained  in  the  House  bill.  Under  this  modifica- 
tion, a  disqualified  person  does  not  include  a  person  providing  serv- 
ices to  the  relevant  pension  plan  or  a  10  percent  or  more  partner  of 
a  disqualified  person. 

5.  INCREASE  RECOVERY  PERIOD  FOR  DEPRECIATION  OF  REAL  PROPERTY 

Present  law 

In  general 

A  taxpayer  is  allowed  to  recover,  through  annual  depreciation  al- 
lowances, the  cost  or  other  basis  of  real  property  (other  than  land) 
that  is  used  in  a  trade  or  business  or  that  is  held  for  the  production 
of  rental  income. 

Residential  rental  property 

For  regular  tax  purposes,  the  amount  of  the  depreciation  deduc- 
tion allowed  with  respect  to  residential  rental  property  for  any  tax- 
able year  generally  is  determined  using  the  straight-line  method 
and  a  recovery  period  of  27.5  years.  For  alternative  minimum  tax 
purposes,  the  amount  of  the  depreciation  deduction  allowed  with 
respect  to  residential  rental  property  for  any  taxable  year  is  deter- 
mined using  the  straight-line  method  and  a  recovery  period  of  40 
years.  Residential  rental  property  is  defined  as  any  building  or 
structure  if  80  percent  or  more  of  the  gross  rental  income  from  the 
building  or  structure  for  the  taxable  year  is  rental  income  from 
dwelling  units.  For  this  purpose,  a  dwelling  unit  does  not  include  a 
unit  in  a  hotel,  motel,  or  other  establishment  more  than  one-half  of 
the  units  in  which  are  used  on  a  transient  basis. 

Nonresidential  real  property 

For  regular  tax  purposes,  the  amount  of  the  depreciation  deduc- 
tion allowed  with  respect  to  nonresidential  real  property  for  any 
taxable  year  generally  is  determined  using  the  straight-line  method 
and  a  recovery  period  of  31.5  years.  For  alternative  minimum  tax 
purposes,  the  amount  of  the  depreciation  deduction  allowed  with 
respect  to  nonresidential  real  property  for  any  taxable  year  is  de- 
termined using  the  straight-line  method  and  a  recovery  period  of 
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40  years.  Nonresidential  real  property  is  generally  defined  as  any 
real  property  that  is  not  residential  rental  property. 

House  bill 

The  House  bill  requires  the  depreciation  deduction  for  residential 
rental  property  (other  than  property  with  respect  to  which  the  low- 
income  housing  credit  of  section  42  of  the  Code  is  allowable)  to  be 
determined  by  using  a  recovery  period  of  31  years.1  In  addition,  the 
House  bill  requires  the  depreciation  deduction  for  nonresidential 
real  property  to  be  determined  by  using  a  recovery  period  of  40 
years.  The  House  bill  does  not  change  the  determination  of  the  de- 
preciation allowances  for  alternative  minimum  tax  purposes. 

Effective  date. — The  provision  of  the  House  bill  relating  to  real 
property  depreciation  generally  applies  to  property  placed  in  serv- 
ice after  February  12,  1992.  The  provision  does  not  apply  to  proper- 
ty that  is  placed  in  service  by  a  taxpayer  before  January  1,  1995,  if: 
(1)  the  taxpayer  or  a  qualified  person  entered  into  a  binding  writ- 
ten contract  to  purchase  or  construct  the  property  before  February 
13,  1992;  or  (2)  construction  of  the  property  was  commenced  by  or 
for  the  taxpayer  or  a  qualified  person  before  February  13,  1992.  For 
this  purpose,  a  qualified  person  is  defined  as  any  person  who  trans- 
fers his  or  her  rights  in  such  a  contract  or  in  the  property  to  the 
taxpayer,  but  only  if  the  property  is  not  placed  in  service  by  such 
person  before  such  rights  are  transferred  to  the  taxpayer. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  the  Senate  amendment  does  not  change  the  recovery  period 
for  residential  rental  property. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

6.  EXTENSION  OF  THE  LOW-INCOME  HOUSING  TAX  CREDIT 

a.  Extension  of  credit 

Present  law 

A  tax  credit  is  allowed  in  annual  installments  over  ten  years  for 
qualifying  newly  constructed  or  substantially  rehabilitated  low- 
income  rental  housing.  The  credit  is  scheduled  to  expire  after  June 
30,  1992. 

House  bill 

The  House  bill  permanently  extends  the  low-income  housing 
credit. 


1  In  the  case  of  property  with  respect  to  which  the  low-income  housing  credit  is  allowable,  the 
depreciation  deduction  is  to  continue  to  be  determined  using  the  present-law  recovery  period  of 
27.5  years. 
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Senate  amendment 

The  Senate  amendment  extends  the  credit  for  18  months 
(through  December  31,  1993). 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

b.  Maximum  rent 

Present  law 

The  maximum  rent  that  may  be  charged  a  family  in  a  low-  • 
income  housing  credit  unit  depends  on  the  number  of  bedrooms  in 
that  unit.  Prior  to  1990,  maximum  rent  was  determined  on  the 
actual  family  size  of  the  occupants. 

House  bill 

The  House  bill  allows  an  irrevocable  election  by  the  owner  of  a 
building  placed-in-service  before  1990  to  use  either  apartment  size 
or  family  size  in  determining  maximum  allowable  rent.  This  elec- 
tion must  be  made  within  180  days  after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

c.  Community  service  areas 

Present  law 

The  basis  on  which  the  low-income  housing  credit  is  computed  is 
determined  as  a  percentage  of  the  eligible  basis  of  a  qualified  low- 
income  building  that  is  attributable  to  low-income  rental  units. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  community  service  build- 
ings in  projects  in  qualified  census  tracts  are  included  in  eligible 
basis  as  functionally  related  and  subordinate  facilities  if  (a)  the  size 
of  the  facilities  is  commensurate  with  tenant  needs,  (b)  the  use  of 
the  facilities  is  predominantly  (although  not  exclusively)  by  tenants 
and  employees  of  the  project  owner,  and  (c)  no  more  than  20  per- 
cent of  the  housing  project's  eligible  basis  is  attributable  to  such 
facilities. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
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d.  Limit  on  eligible  basis 

Present  law 

There  is  no  per-housing  unit  limitation  on  the  amount  of  eligible 
basis. 

House  bill 

No  provision. 

Senate  amendment 

The  maximum  eligible  basis  of  each  unit  in  a  credit  project  is 
limited  to  $124,875  (indexed  for  inflation).  In  high-cost  areas,  this 
maximum  basis  amount  can  be  increased  to  130  percent  of  the  oth- 
erwise allowable  maximum  amount. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

e.  Ten-year  anti-churning  rule 

Present  law 

The  low-income  housing  credit  is  not  allowed  with  respect  to 
buildings  that  have  been  previously  placed  in  service  within  ten 
years  of  placement  in  service  for  credit  purposes.  Waivers  from  the 
ten-year  rule  may  be  granted  by  the  Treasury  Department  under 
certain  circumstances  (e.g.,  certain  buildings  which  are  substantial- 
ly assisted,  financed,  or  operated  under  section  221(d)(3)  of  the  Na- 
tional Housing  Act). 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  authorizes  the  Treasury  Department  to 
grant  waivers  from  the  credit's  ten-year  anti-churning  rule  for  cer- 
tain projects  substantially  assisted,  financed,  or  operated  under  sec- 
tion 221(dX4)  of  the  National  Housing  Act. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

f  Minimum  set-aside  rule:  Be  minimis  errors 

Present  law 

Under  the  general  low-income  tenant  occupancy  requirement,  a 
residential  rental  project  qualifies  for  the  tax  credit  only  if  at  least: 
(1)  20  percent  or  more  of  the  aggregate  residential  rental  units  in 
the  project  are  occupied  by  individuals  with  incomes  of  50  percent 
or  less  of  area  median  income  or  (2)  40  percent  or  more  of  the  ag- 
gregate residential  rental  units  in  the  project  are  occupied  by  indi- 
viduals with  incomes  of  60  percent  or  less  of  area  median  income. 
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House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  authorizes  the  Treasury  Department  to 
provide  a  waiver  of  penalties  for  de  minimis  errors  in  the  applica- 
tion of  the  low-income  tenant  occupancy  requirement. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

g.  Minimum  set-aside  rule:  annual  recertification 

Present  law 

Generally,  tenant  incomes  must  be  annually  recertified  to  meet 
the  low-income  tenant  occupancy  requirements  regardless  of 
whether  the  building  is  entirely  devoted  to  low-income  tenants. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  authorizes  the  Treasury  Department  to 
grant  a  waiver  from  the  annual  recertification  of  tenant  income  for 
tenants  in  buildings,  if  the  buildings  are  devoted  entirely  to  low- 
income  tenants. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

h.  Student  housing 

Present  law 

A  housing  unit  generally  is  not  eligible  for  the  low-income  hous- 
ing tax  credit  if  the  tenants  are  full-time  students  who  are  not 
married  individuals  filing  joint  returns.  Exceptions  to  this  rule 
allow  the  credit  to  be  claimed  on  housing  units  occupied  by  persons 
who  are  enrolled  in  certain  job  training  programs  or  by  students 
who  are  receiving  Aid  to  Families  with  Dependent  Children 
(AFDC)  payments. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  a  housing  unit  occupied 
entirely  by  full-time  students  may  qualify  for  the  credit  if  the  full- 
time  students  are  a  single  parent  and  his  or  her  minor  children 
and  none  of  the  tenants  is  a  dependent  of  a  third  party.  The 
amendment  also  codifies  the  present-law  exception  regarding  mar- 
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ried  students  filing  joint  returns  (which  continues  to  apply  to  all 
buildings  placed  in  service  since  original  enactment  of  the  low- 
income  housing  credit  by  the  Tax  Reform  Act  of  1986). 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

i.  State  credit  authority  limitation 

Present  law 

Each  State  receives  an  annual  low-income  housing  credit  volume 
ceiling  of  $1.25  per  resident.  To  qualify  for  the  credit,  a  building 
owner  generally  must  receive  a  credit  allocation  from  the  appropri- 
ate State  credit  authority.  An  exception  is  provided  for  property 
which  is  substantially  financed  with  the  proceeds  of  tax-exempt 
bonds  subject  to  the  State's  private-activity  bond  volume  limitation. 

That  portion  of  a  State's  credit  authority  which  is  unallocated  in 
the  year  in  which  it  originally  arises  may  be  carried  forward  and 
added  to  the  State's  credit  authority  for  the  subsequent  calendar 
year.  If  allocations  in  the  subsequent  year  exceed  that  year's 
annual  credit  authority,  but  do  not  exhaust  the  sum  of  that  year's 
annual  credit  authority  plus  any  credit  authority  carried  forward 
from  the  preceding  year,  any  remaining  carried-forward  credit  au- 
thority is  allocated  in  the  next  subsequent  year  to  the  national 
pool. 

House  bill 

No  provision. 

Senate  amendment 

For  purposes  of  the  carryforward  rule,  the  Senate  amendment 
treats  credits  carried  forward  from  previous  years  as  used  before 
current  year  credits. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
j.  Effective  dates 

Present  law 

The  credit  is  scheduled  to  expire  after  June  30,  1992. 

House  bill 

The  provision  relating  to  the  extension  of  the  credit  is  effective 
after  June  30,  1992.  The  provision  relating  to  maximum  rent  is  ef- 
fective on  the  date  of  enactment. 

Senate  amendment 

The  provision  relating  to  the  extension  of  the  credit  is  effective 
after  June  30,  1992.  The  provisions  relating  to  modification  of  the 
credit  are  also  effective  after  June  30,  1992  except  in  three  cases. 
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The  two  provisions  relating  to  the  Treasury  Department's  author- 
ity to  grant  waivers  are  effective  on  date  of  enactment.  The  provi- 
sion relating  to  the  credit  carryforward  rules  is  effective  on  or  after 
January  1,  1992. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  except 
that  it  also  includes  a  date  of  enactment  effective  date  for  the  pro- 
vision of  the  House  bill  relating  to  maximum  rent. 

7.  QUALIFIED  MORTGAGE  BONDS  AND  MORTGAGE  CREDIT  CERTIFICATES 

Present  law 

Qualified  mortgage  bonds 

Qualified  mortgage  bonds  ("QMBs")  are  bonds  the  proceeds  of 
which  are  used  to  finance  the  purchase,  or  qualifying  rehabilitation 
or  improvement,  of  single-family,  owner-occupied  residences  located 
within  the  jurisdiction  of  the  issuer  of  the  bonds.  Persons  receiving 
QMB  loans  must  satisfy  principal  residence,  purchase  price,  bor- 
rower income,  first-time  homebuyer,  and  other  requirements.  Part 
or  all  of  the  interest  subsidy  provided  by  QMBs  is  recaptured  if  the 
borrower  experiences  substantial  increases  in  income  and  disposes 
of  the  subsidized  residence  within  nine  years  after  it  was  pur- 
chased. 

The  volume  of  QMBs  that  a  State  may  issue  is  limited  by  an 
annual  State  private  activity  bond  volume  limit. 

Mortgage  credit  certificates 

Qualified  governmental  units  may  elect  to  exchange  private  ac- 
tivity bond  volume  authority  for  authority  to  issue  mortgage  credit 
certificates  ("MCCs").  MCCs  entitle  home  buyers  to  nonrefundable 
income  tax  credits  for  a  specified  percentage  of  the  interest  paid  on 
mortgage  loans  on  their  principal  residences.  Once  issued,  an  MCC 
remains  in  effect  as  long  as  the  loan  remains  outstanding  and  the 
residence  being  financed  continues  to  be  the  MCC-recipient's  prin- 
cipal residence.  MCCs  are  subject  to  the  same  targeting  require- 
ments as  QMBs.  MCCs  also  are  subject  to  the  same  recapture  rules 
as  QMBs. 

Expiration 

Authority  to  issue  QMBs  and  to  elect  to  trade  in  private  activity 
bond  volume  authority  to  issue  MCCs  is  scheduled  to  expire  after 
June  30,  1992. 

House  bill 

(1)  The  House  bill  permanently  extends  the  authority  to  issue 
QMBs  and  to  elect  to  trade  in  bond  volume  authority  to  issue 
MCCs. 

(2)  The  House  bill  also  clarifies  the  treatment  of  certain  housing 
affordability  programs.  Specifically,  it  provides  that,  in  high  hous- 
ing cost  areas,  the  fact  that  an  issuer  of  QMBs  or  MCCs  also  pro- 
vides certain  second  mortgage  loans  to  homebuyers  in  conjunction 
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with  QMB  or  MCC  financing  will  not  preclude  availability  of  the 
QMB-  or  MCC-assistance  on  the  purchase  of  a  residence. 

Effective  date. — The  extension  of  the  QMB  and  MCC  programs  is 
effective  for  bonds  issued  after  June  30,  1992. 

The  provision  relating  to  treatment  of  certain  housing  affordabil- 
ity  programs  applies  to  QMB  and  MCC  financing  provided  after  the 
date  of  enactment. 

Senate  amendment 

(1)  The  Senate  amendment  extends  the  authority  to  issue  QMBs 
and  to  elect  to  trade  in  bond  volume  authority  to  issue  MCCs  for  18 
months  (through  December  31,  1993). 

(2)  No  provision. 

Effective  date. — The  extension  of  the  QMB  and  MCC  programs  is 
effective  for  bonds  issued  after  June  30,  1992. 

Conference  agreement 

The  conference  agreement  provides  an  extension  of  authority  for 
the  QMB  and  MCC  programs  for  12  months  (through  June  30, 
1993).  Also,  the  conference  agreement  follows  the  House  bill  with 
respect  to  the  treatment  of  certain  housing  affordability  programs. 

8.  TREATMENT  OF  CONTRIBUTIONS  IN  AID  OF  CONSTRUCTION 

Present  law 

In  general 

The  gross  income  of  a  corporation  does  not  include  contributions 
to  its  capital.  A  contribution  to  the  capital  of  a  taxpayer  does  not 
include  any  contribution  in  aid  of  construction  or  any  other  contri- 
bution as  a  customer  or  potential  customer. 

Prior  law 

Prior  to  the  enactment  of  the  Tax  Reform  Act  of  1986,  a  regulat- 
ed public  utility  that  provided  electric  energy,  gas,  water,  or 
sewage  disposal  services  was  allowed  to  treat  any  amount  of  money 
or  property  received  from  any  person  as  not  includible  in  the  gross 
income  of  the  taxpayer  so  long  as  such  amount:  (1)  was  a  contribu- 
tion in  aid  of  construction  and  (2)  was  not  included  in  the  taxpay- 
er's rate  base  for  rate-making  purposes.  A  contribution  in  aid  of 
construction  did  not  include  a  connection  fee.  The  adjusted  basis  of 
any  property  acquired  with  a  contribution  in  aid  of  construction 
was  zero. 

If  the  contribution  was  in  property  other  than  an  electric  energy, 
gas,  steam,  water,  or  sewage  disposal  facility,  such  contribution 
was  not  includible  in  the  gross  income  of  the  taxpayer  so  long  as: 
(1)  an  amount  at  least  equal  to  the  amount  of  the  contribution  was 
expended  for  tangible  property  which  was  the  purpose  motivating 
the  contribution  and  which  was  used  predominantly  in  the  trade  or 
business  of  furnishing  utility  services;  (2)  the  expenditure  occurred 
before  the  end  of  the  second  taxable  year  after  the  year  that  the 
contribution  was  received;  and  (3)  certain  records  were  kept  with 
respect  to  the  contribution  and  the  expenditure.  In  addition,  the 
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statute  of  limitations  for  the  assessment  of  deficiencies  was  ex- 
tended in  the  case  of  certain  contributions  of  property  other  than 
an  electric  energy,  gas,  steam,  water,  or  sewage  disposal  facility. 
These  rules  were  repealed  by  the  Tax  Reform  Act  of  1986. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  restores  the  contributions  in  aid  of  con- 
struction rules  that  were  repealed  by  the  Tax  Reform  Act  of  1986 
for  amounts  received  by  a  regulated  public  utility  that  provides 
water  or  sewerage  disposal  services. 

Effective  date. — The  provision  is  effective  for  amounts  received 
after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

9.  REQUIRE  REPORTING  OF  TAXPAYER  IDENTIFICATION  NUMBERS  OF 
PARTIES  IN  SELLER-FINANCED  MORTGAGE  TRANSACTIONS 

Present  law 

Taxpayers  are  generally  allowed  an  itemized  deduction  from  ad- 
justed gross  income  for  the  amount  of  qualified  residence  interest 
paid.  If  qualified  residence  interest  is  paid  to  an  individual,  the 
name  and  address  (but  not  the  taxpayer  identification  number  *)  of 
the  interest  recipient  must  be  reported  on  Schedule  A  of  the 
payor's  tax  return. 

Individuals  receiving  taxable  interest  in  excess  of  $400  are  re- 
quired to  report  the  amounts  received  and  the  names  (but  not  the 
addresses  or  taxpayer  identification  numbers)  of  the  payors  on 
Schedule  B  of  the  payee's  tax  return. 

House  bill 

No  provision. 

Senate  amendment 

Interest  paid  or  accrued  on  any  seller-provided  financing  is  not 
treated  as  qualified  residence  interest  unless  the  name,  address, 
and  taxpayer  identification  number  of  the  person  to  whom  the  in- 
terest is  paid  or  accrued  are  included  on  the  return  claiming  the 
deduction  for  such  qualified  residence  interest. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning after  December  31,  1991. 


1  An  individual's  taxpayer  identification  number  is  generally  that  individual's  Social  Security 
number. 
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Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment as  to  the  requirement  of  reporting  taxpayer  identification 
numbers,  modified  as  follows.  If  any  taxpayer  claims  a  deduction 
for  qualified  residence  interest  on  any  seller-provided  financing, 
such  taxpayer  (the  buyer)  shall  include  on  his  or  her  tax  return  the 
name,  address,  and  taxpayer  identification  number  of  the  person 
(the  seller)  to  whom  the  interest  is  paid  or  accrued.  In  general,  this 
information  must  be  furnished  on  Schedule  A  of  the  buyer's  tax 
return  for  every  year  in  which  the  buyer  deducts  this  interest. 

If  any  person  receives  or  accrues  interest  from  seller-provided  fi- 
nancing, such  person  (the  seller)  shall  include  on  his  or  her  tax 
return  the  name,  address,  and  taxpayer  identification  number  of 
the  person  (the  buyer)  from  whom  the  interest  is  received  or  ac- 
crued. In  general,  this  information  must  be  furnished  on  Schedule 
B  of  the  seller's  tax  return  for  every  year  in  which  the  seller  is  re- 
quired to  include  this  interest  in  income. 

If  any  person  involved  in  seller-provided  financing  is  required  to 
include  on  his  or  her  tax  return  the  taxpayer  identification  number 
of  another  person,  such  other  person  is  required  to  furnish  his  or 
her  taxpayer  identification  number  to  such  person. 

Failure  to  meet  the  requirements  for  information  reporting  de- 
scribed above  are  subject  to  information  reporting  penalties  under 
sec.  6723.  In  general,  these  penalties  are  $50  for  each  failure. 

The  conferees  anticipate  that  all  parties  to  real  estate  closings 
will  make  every  effort  to  inform  both  buyers  and  sellers  of  the  re- 
quirements of  this  provision,  and  will  also  facilitate  (to  the  maxi- 
mum extent  possible)  the  exchange  of  taxpayer  identification  num- 
bers between  buyers  and  sellers. 

Effective  date. — Same  as  the  Senate  amendment. 

G.  Minimum  Tax  Provisions 

1.  AMT  TREATMENT  OF  CHARITABLE  CONTRIBUTIONS  OF  APPRECIATED 

PROPERTY 

Present  law 

In  computing  taxable  income,  a  taxpayer  who  itemizes  deduc- 
tions generally  is  allowed  to  deduct  the  fair-market  value  of  prop- 
erty contributed  to  a  charitable  organization. 1  However,  in  the  case 
of  a  charitable  contribution  of  inventory  or  other  ordinary-income 
property,  short-term  capital  gain  property,  or  certain  gifts  to  pri- 
vate foundations,  the  amount  of  the  deduction  is  limited  to  the  tax- 
payer's basis  in  the  property.2  In  the  case  of  a  charitable  contribu- 
tion of  tangible  personal  property,  a  taxpayer's  deduction  is  limited 
to  the  adjusted  basis  in  such  property  if  the  use  by  the  recipient 


1  The  amount  of  the  deduction  allowable  for  a  taxable  year  with  respect  to  a  charitable  contri- 
bution may  be  reduced  depending  on  the  type  of  property  contributed,  the  type  of  charitable 
organization  to  which  the  property  is  contributed,  and  the  income  of  the  taxpayer  (sees.  170(b) 
and  170(e)). 

2  Section  170(e)(3)  provides  an  augmented  deduction  for  certain  corporate  contributions  of  in- 
ventory property  for  the  care  of  the  ill,  the  needy,  or  infants. 
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charitable  organization  is  unrelated  to  the  organization's  tax- 
exempt  purpose  (sec.  170(e)(l)(B)(i)). 

For  purposes  of  computing  alternative  minimum  taxable  income 
(AMTI),  the  deduction  for  charitable  contributions  of  capital  gain 
property  (real,  personal,  or  intangible)  is  disallowed  to  the  extent 
that  the  fair-market  value  of  the  property  exceeds  its  adjusted 
basis  (sec.  57(a)(6)).  However,  in  the  case  of  a  contribution  made  in 
a  taxable  year  beginning  in  1991  or  made  before  July  1,  1992,  in  a 
taxable  year  beginning  in  1992,  this  rule  does  not  apply  to  contri- 
butions of  tangible  personal  property. 

House  bill 

Repeal  of  AMT preference  for  donated  appreciated  property 

The  House  bill  repeals  the  alternative  minimum  tax  (AMT)  pro- 
vision which  treats  as  a  preference  item  the  amount  by  which  the 
value  of  contributed  capital  gain  property  exceeds  the  basis  of  the 
property.  Thus,  if  a  taxpayer  makes  a  gift  to  charity  of  property 
(other  than  inventory  or  other  ordinary  income  property,  short- 
term  capital  gain  property,  or  certain  gifts  to  private  foundations) 
that  is  real  property,  intangible  property,  or  tangible  personal 
property  the  use  of  which  is  related  to  the  donee's  tax-exempt  pur- 
pose, the  taxpayer  is  allowed  to  claim  a  deduction  for  both  regular 
tax  and  AMT  purposes  in  the  amount  of  the  property's  fair-market 
value  (subject  to  present-law  percentage  limitations).  Contributions 
of  inventory  or  other  ordinary  income  property,  short-term  capital 
gain  property,  and  certain  gifts  to  private  foundations  continue  to 
be  governed  by  present-law  rules. 

Advance  determination  of  value  of  charitable  gifts 

The  House  bill  directs  the  Secretary  of  the  Treasury  to  develop 
and  implement  a  procedure  under  which  the  value  of  donated  prop- 
erty would  be  determined  for  Federal  income  tax  purposes  prior  to 
the  charitable  transfer. 

Effective  date 

The  provision  repealing  section  57(a)(6)  is  effective  for  contribu- 
tions made  in  taxable  years  beginning  after  1991. 

Senate  amendment 
Extension  of  AMT  relief  for  donated  appreciated  property 

The  Senate  amendment  provides  that  charitable  contributions  of 
appreciated  property  (real,  personal,  and  intangible)  made  during 
1992  and  1993  are  not  treated  as  a  tax  preference  item  for  AMT 
purposes. 

Advance  determination  of  IRS  position  of  value  of  donated  tangible 
personal  property 

The  Secretary  of  the  Treasury  is  directed  to  develop  and  imple- 
ment a  procedure  under  which  the  Secretary's  position  as  to  the 
value  of  tangible  personal  property  could  be  ascertained  for  Feder- 
al income  tax  purposes  prior  to  the  transfer  of  such  property  to  a 
qualifying  charitable  organization.  The  Secretary  is  required  to 
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submit  a  report  not  later  than  December  31,  1992,  to  the  Senate 
Committee  on  Finance  and  the  House  Committee  on  Ways  and 
Means,  reporting  on  the  development  of  such  a  procedure  and  the 
projected  timetable  for  its  implementation. 

Study  of  tax  treatment  of  corporate  sponsorship  payments  to  chari- 
table organizations 

The  Secretary  of  the  Treasury  is  directed  to  conduct  a  study  on 
the  tax  treatment  of  corporate  sponsorship  payments  received  by 
charitable  and  other  tax-exempt  organizations  in  connection  with 
athletic  and  other  events,  including  the  ramifications  of  IRS  pro- 
posed examination  guidelines  contained  in  Announcement  92-15> 
1992-5  LR.B.  51.  Within  one  year  after  the  date  of  enactment,  the 
Secretary  is  required  to  report  the  results  of  this  study  to  the 
Senate  Committee  on  Finance  and  the  House  Committee  on  Ways 
and  Means. 

Effective  date 

The  provision  governing  the  AMT  treatment  of  gifts  of  appreciat- 
ed property  is  effective  for  contributions  made  in  1992  and  1993. 

The  Secretary  of  the  Treasury  is  required  to  report  to  Congress 
prior  to  December  31,  1992,  on  the  development  of  an  advance  valu- 
ation procedure  for  certain  donations,  and  within  one  year  after 
the  date  of  enactment,  the  results  of  a  study  of  corporate  sponsor- 
ship payments  received  by  tax-exempt  organizations. 

Conference  agreement 
Extension  of  AMT  relief  for  donated  appreciated  property 

The  conference  agreement  provides  that  charitable  contributions 
of  appreciated  property  (real,  personal,  and  intangible)  made 
during  the  period  January  1,  1992,  through  June  30,  1993,  are  not 
treated  as  a  tax  preference  item  for  AMT  purposes.3 

Effective  date. — Contributions  made  during  the  period  January  1, 
1992,  through  June  30,  1993. 

Advance  determination  of  IRS  position  of  value  of  donated  tangible 
personal  property 

The  conference  agreement  generally  follows  the  House  bill  and 
Senate  amendment,  except  that  the  directive  to  the  Secretary  of 
the  Treasury  is  modified  as  follows:  The  Secretary  of  the  Treasury 
is  directed  to  develop  a  procedure  under  which  taxpayers  could 
elect  to  seek  an  agreement  with  the  Secretary  as  to  the  value  of 
tangible  personal  property  prior  to  the  donation  of  such  property  to 
a  qualifying  charitable  organization  (provided  that  time  limits  for 
donation  and  any  other  conditions  contained  in  the  agreement  are 
satisfied).  The  Secretary  is  required  to  submit  a  report  not  later 
than  December  31,  1992,  to  the  Senate  Committee  on  Finance  and 
the  House  Committee  on  Ways  and  Means,  reporting  on  the  devel- 


3  Any  carryover  of  an  excess  charitable  contribution  deduction  from  a  contribution  made 
during  the  period  January  1,  1992,  through  June  30,  1993,  also  will  not  be  treated  as  a  tax  pref- 
erence item  for  AMT  purposes  in  any  succeeding  taxable  year  to  which  the  excess  may  be  car- 
ried under  the  rules  of  section  170. 
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opment  of  such  a  procedure,  including  the  setting  of  possible 
threshold  amounts  for  claimed  value  (and  the  payment  of  fees)  by  a 
taxpayer  in  order  to  seek  agreement  under  the  procedure,  possible 
limitations  on  applying  the  procedure  only  to  items  with  signifi- 
cant artistic  or  cultural  value,  recommendations  for  legislative 
action  needed  to  implement  the  proposed  procedure,  and  a  project- 
ed timetable  for  its  implementation. 

Study  of  tax  treatment  of  corporate  sponsorship  payments  to  chari- 
table organizations 

The  conference  agreement  follows  the  Senate  amendment.4 

2.  ALTERNATIVE  MINIMUM  TAX  RELIEF  FOR  INTANGIBLE  DRILLING 
COSTS  OF  INDEPENDENT  OIL  AND  GAS  PRODUCERS 

Present  law 

In  general 

Corporate  and  noncorporate  taxpayers  are  subject  to  an  alterna- 
tive minimum  tax  ("AMT")  which  is  payable,  in  addition  to  all 
other  tax  liabilities,  to  the  extent  that  it  exceeds  the  taxpayer's 
regular  income  tax  owed.  The  tax  is  imposed  at  a  flat  rate  of  20 
percent  (24  percent  in  the  case  of  noncorporate  taxpayers)  on  alter- 
native minimum  taxable  income  in  excess  of  an  exemption  amount. 
Alternative  minimum  taxable  income  is  the  taxpayer's  taxable 
income  increased  by  tax  preferences  and  adjusted  by  determining 
the  tax  treatment  of  certain  items  in  a  manner  which  negates  the 
deferral  of  income  resulting  from  the  regular  tax  treatment  of 
those  items. 

For  taxable  years  beginning  after  1989,  the  alternative  minimum 
taxable  income  of  a  corporation  is  increased  by  an  amount  equal  to 
75  percent  of  the  amount  by  which  adjusted  current  earnings 
("ACE")  exceed  pre-net  operating  loss  alternative  minimum  tax- 
able income.  In  general,  adjusted  current  earnings  means  alterna- 
tive minimum  taxable  income  with  additional  adjustments.  These 
adjustments  generally  follow  the  rules  presently  applicable  to  cor- 
porations in  computing  their  earnings  and  profits. 

Net  operating  losses  and  foreign  tax  credits  generally  cannot  be 
used  to  offset,  in  the  aggregate,  more  than  90  percent  of  the  pre- 
foreign  tax  credit  tentative  minimum  tax  which  would  otherwise 
be  determined. 

Treatment  of  oil  and  gas  intangible  drilling  costs 

Independent  oil  and  gas  producers  (i.e.,  taxpayers  other  than  in- 
tegrated oil  companies  (as  defined  in  Code  sec.  291(b)(4)))  that  pay 
or  incur  intangible  drilling  or  development  costs  ("IDCs")  in  the  de- 
velopment of  domestic  oil  or  gas  properties  or  certain  geothermal 
wells  may  elect  either  to  expense  or  capitalize  such  amounts.  If  an 


4  The  conferees  are  concerned  about  the  application  of  the  proposed  examination  guidelines 
contained  in  Announcement  92-15  to  royalties  and  other  payments  that  may  be  received  by  the 
U.S.  Olympic  Committee  and  the  Atlanta  Committee  for  the  Olympic  Games,  Inc.,  in  connection 
with  the  1996  Games  of  the  XXVI  Olympiad.  The  conferees  expect  that,  under  general  UBIT 
rules  (see  Rev.  Rul.  81-178,  1981-2  C.B.  135),  royalty  income  derived  from  licensing  Olympic 
trademarks,  emblems,  and  designations,  as  well  as  all  income  from  broadcasting,  filming,  and 
videotaping  the  Olympics,  will  be  treated  as  exempt  from  the  UBIT. 
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election  to  expense  IDCs  is  made,  the  taxpayer  deducts  the  amount 
of  the  IDCs  as  an  expense  in  the  taxable  year  the  cost  is  paid  or 
incurred.  Generally,  if  IDCs  are  capitalized  rather  than  expensed, 
they  can  be  recovered  through  depletion  or  depreciation,  as  appro- 
priate. Alternatively,  at  the  election  of  the  taxpayer,  IDCs  may  be 
amortized  over  a  60-month  period. 

The  difference  between  the  amount  of  a  taxpayer's  IDC  deduc- 
tions and  the  amount  which  would  have  been  currently  deductible 
had  IDCs  been  capitalized  and  recovered  over  a  10-year  period  con- 
stitutes an  item  of  tax  preference  for  the  AMT  to  the  extent  that 
this  difference  exceeds  65  percent  of  the  taxpayer's  net  income 
from  oil,  gas,  and  geothermal  properties  for  the  taxable  year. 

Moreover,  for  purposes  of  computing  the  corporate  AMT's  ACE 
adjustment,  IDCs  incurred  in  taxable  years  beginning  after  1989 
are  capitalized  and  amortized  over  the  60-month  period  beginning 
with  the  month  in  which  they  are  paid  or  incurred. 

AMT  deduction  for  certain  energy-related  items 

A  portion  of  the  IDC  tax  preference  and  ACE  IDC  adjustment 
(together  with  a  portion  of  the  preference  and  ACE  adjustment  re- 
lated to  percentage  depletion  from  marginal  properties)  may  oper- 
ate to  reduce  an  independent  oil  and  gas  producer's  alternative 
minimum  taxable  income  ("AMU")  under  a  provision  enacted  as 
part  of  the  Omnibus  Budget  Reconciliation  Act  of  1990  (the  so- 
called  ' 'special  energy  deduction").  The  special  energy  deduction  is 
initially  determined  by  identifying  the  taxpayer's  (1)  IDC  prefer- 
ence 1  and  (2)  marginal  production  depletion  preference.2  The  IDC 
preference  is  apportioned  between  the  portion  of  the  preference  re- 
lated to  IDCs  on  exploratory  wells  and  the  portion  related  to  IDCs 
on  all  other  wells.  The  portion  of  the  preference  related  to  explora- 
tory IDCs  is  multiplied  by  75  percent  and  the  remaining  portion  is 
multiplied  by  15  percent.  The  marginal  production  depletion  pref- 
erence is  multiplied  by  50  percent.  These  three  products  are  then 
added  together  to  arrive  at  the  taxpayer's  special  energy  deduction. 

The  special  energy  deduction  may  not  reduce  the  taxpayer's 
AMTI  by  more  than  40  percent.  In  addition,  the  combination  of  the 
special  energy  deduction,  the  alternative  minimum  tax  net  operat- 
ing loss  and  the  alternative  minimum  tax  foreign  tax  credit  gener- 
ally may  not  offset,  in  the  aggregate,  more  than  90  percent  of  a 
taxpayer's  AMT  liability  determined  without  such  attributes.  Any 
special  energy  deduction  amount  limited  by  the  40-percent  thresh- 
old may  not  be  carried  to  another  taxable  year. 

House  bill 

No  provision. 


1  The  IDC  preference  is  the  amount  by  which  the  taxpayer's  alternative  minimum  taxable 
income  would  be  reduced  if  it  were  computed  without  regard  to  the  excess  IDC  preference  and 
the  ACE  IDC  adjustment. 

2  The  marginal  production  depletion  preference  is  the  amount  by  which  the  taxpayer's  alter- 
native minimum  taxable  income  would  be  reduced  if  it  were  computed  without  regard  to  the 
preference  for  percentage  depletion  claimed  in  excess  of  basis  and  the  ACE  adjustment  related 
to  depletion  from  marginal  properties. 
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Senate  amendment 

In  general 

The  Senate  amendment  contains  several  provisions  relating  to 
the  AMT  treatment  of  IDCs  incurred  by  independent  producers  of 
oil  and  gas.  Included  among  these  provisions  are  amendments  to  (1) 
the  computation  of  the  AMT  preference  for  IDCs,  (2)  the  ACE  ad- 
justment, and  (3)  the  AMT  special  energy  deduction.  These  provi- 
sions are  not  applicable  to  integrated  oil  companies  (as  defined  in 
section  291(b)(4)  of  the  Code). 

AMT  preference  for  IDCs 

For  purposes  of  computing  the  AMT  preference  for  IDCs,  the 
Senate  amendment  raises  the  65-percent  net  oil  and  gas  income 
offset  to  70  percent.  Thus,  the  difference  between  the  amount  of  an 
independent  oil  and  gas  producer's  IDC  deductions  and  the  amount 
which  would  have  been  currently  deductible  had  IDCs  been  capital- 
ized and  recovered  over  a  10-year  period  constitutes  an  item  of  tax 
preference  to  the  extent  that  this  difference  exceeds  70  percent  of 
the  producer's  net  income  from  oil  and  gas  properties  for  the  tax- 
able year. 

ACE  adjustment  for  IDCs 

For  purposes  of  computing  the  ACE  adjustment,  the  Senate 
amendment  eliminates  the  requirement  that  independent  oil  and 
gas  producers  make  an  adjustment  to  AMTI  for  IDCs. 

AMT  special  energy  deduction 

Under  the  Senate  amendment,  the  IDC  component  of  the  special 
energy  deduction  would  be  computed  by  multiplying  the  IDC  pref- 
erence by  50  percent.  Thus,  any  necessity  to  apportion  the  IDC 
preference  between  exploratory  and  all  other  IDCs  is  eliminated. 
Under  the  Senate  amendment,  the  IDC  preference  for  purposes  of 
the  special  energy  deduction  is  the  amount  by  which  the  taxpayer's 
AMTI  would  be  reduced  if  it  were  computed  without  regard  to  the 
excess  IDC  preference.3 

The  Senate  amendment  does  not  affect  the  computation  of  the 
marginal  depletion  component  of  the  special  energy  deduction.  As 
under  present  law,  the  special  energy  deduction  may  not  reduce  a 
taxpayer's  AMTI  by  more  than  40  percent. 

Effective  date 

The  provisions  of  the  Senate  amendment  related  to  AMT  relief 
for  IDCs  are  effective  for  taxable  years  beginning  after  December 
31,  1991. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 


3  In  contrast  to  present  law,  calculation  of  the  IDC  preference  for  purposes  of  the  special 
energy  deduction  does  not  take  into  account  an  ACE  IDC  adjustment  since  that  adjustment  is 
repealed  by  the  Senate  amendment  with  respect  to  independent  producers. 
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3.  ELIMINATION  OF  ACE  DEPRECIATION  ADJUSTMENT 

Present  law 

Under  present  law,  a  corporation  is  subject  to  an  alternative 
minimum  tax  ("AMT")  which  is  payable,  in  addition  to  all  other 
tax  liabilities,  to  the  extent  that  it  exceeds  the  corporation's  regu- 
lar income  tax  liability.  Alternative  minimum  taxable  income 
("AMTI")  is  the  corporation's  taxable  income  increased  by  the  cor- 
poration's tax  preferences  and  adjusted  by  determining  the  tax 
treatment  of  certain  items  in  a  manner  which  negates  the  deferral 
of  income  resulting  from  the  regular  tax  treatment  of  those  items. 
For  a  corporation,  the  amount  of  AMT  paid  in  a  year  may  be  car- 
ried forward  as  a  credit  and  used  to  reduce  the  corporation's  regu- 
lar tax  liability  (but  not  below  the  corporation's  tentative  mini- 
mum tax  for  the  year). 

One  of  the  adjustments  that  is  made  to  taxable  income  to  arrive 
at  AMTI  relates  to  depreciation.  Depreciation  on  most  personal 
property  to  which  the  modified  ACRS  system  adopted  in  1986  ap- 
plies is  calculated  using  the  150-percent  declining  balance  method 
(switching  to  straight  line  in  the  year  necessary  to  maximize  the 
deduction)  over  the  life  described  in  Code  section  168(g)  (generally 
the  ADR  class  life  of  the  property). 

For  taxable  years  beginning  after  1989,  AMTI  is  increased  by  an 
amount  equal  to  75  percent  of  the  amount  by  which  adjusted  cur- 
rent earnings  ("ACE")  exceeds  AMTI  (as  determined  before  this  ad- 
justment). The  ACE  adjustment  replaced  the  book-income  adjust- 
ment applicable  to  tax  years  1987  through  1989.  In  general,  ACE 
equals  AMTI  with  additional  adjustments  that  generally  follow  the 
rules  presently  applicable  to  corporations  in  computing  their  earn- 
ings and  profits.  For  purposes  of  ACE,  depreciation  is  computed 
using  the  straight-line  method  over  the  class  life  of  the  property. 
Thus,  a  corporation  generally  must  make  two  depreciation  calcula- 
tions for  purposes  of  the  AMT — once  using  the  150-percent  declin- 
ing balance  method  and  again  using  the  straight-line  method. 

House  bill 

Effective  for  property  placed  in  service  on  or  after  February  1, 
1992,  the  House  bill  would  eliminate  the  depreciation  component  of 
ACE  for  corporate  AMT  purposes.  Thus,  in  computing  ACE,  a  cor- 
poration would  use  the  same  depreciation  methods  and  lives  that  it 
uses  in  computing  AMTI  (generally,  the  150-percent  declining  bal- 
ance method  for  tangible  personal  property). 

Effective  date. — The  provision  is  effective  for  property  placed  in 
service  on  or  after  February  1,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 
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H.  Extension  of  Other  Expiring  Tax  Provisions 

1.  RESEARCH  AND  EXPERIMENTATION  TAX  CREDIT 

Present  law 

A  20-percent  tax  credit  is  allowed  to  the  extent  that  a  taxpayer's 
qualified  research  expenditures  for  the  current  year  exceed  its  base 
amount  for  that  year.  The  credit  will  not  apply  to  amounts  paid  or 
incurred  after  June  30,  1992. 

The  base  amount  for  the  current  year  generally  is  computed  by 
multiplying  the  taxpayer's  ' 'fixed-base  percentage"  by  the  average 
amount  of  the  taxpayer's  gross  receipts  for  the  four  preceding 
years.  If  a  taxpayer  both  incurred  qualified  research  expenditures 
and  had  gross  receipts  during  each  of  at  least  three  years  from 
1984  through  1988,  then  its  "fixed-base  percentage"  is  the  ratio 
that  its  total  qualified  research  expenditures  for  the  1984-1988 
period  bears  to  its  total  gross  receipts  for  that  period  (subject  to  a 
maximum  ratio  of  .16).  All  other  taxpayers  (such  as  "start-up" 
firms)  are  assigned  a  fixed-base  percentage  of  .03. 

In  computing  the  credit,  a  taxpayer's  base  amount  may  not  be 
less  than  50  percent  of  its  current-year  qualified  research  expendi- 
tures. 

Qualified  research  expenditures  eligible  for  the  credit  consist  of: 
(1)  "in-house"  expenses  of  the  taxpayer  for  research  wages  and  sup- 
plies used  in  research;  (2)  certain  time-sharing  costs  for  computer 
use  in  research;  and  (3)  65  percent  of  amounts  paid  by  the  taxpayer 
for  contract  research  conducted  on  the  taxpayer's  behalf.  Expendi- 
tures attributable  to  research  that  is  conducted  outside  the  United 
States  do  not  enter  into  the  credit  computation.  In  addition,  the 
credit  is  not  available  for  research  in  the  social  sciences,  arts,  or 
humanities,  nor  is  it  available  for  research  to  the  extent  funded  by 
any  grant,  contract,  or  otherwise  by  another  person  (or  governmen- 
tal entity). 

In  addition,  the  20-percent  tax  credit  also  applies  to  the  excess  of 
(1)  100  percent  of  corporate  cash  expenditures  (including  grants  or 
contributions)  paid  for  university  basic  research  over  (2)  the  sum  of 
(a)  the  greater  of  two  fixed  research  floors  plus  (b)  an  amount  re- 
flecting any  decrease  in  nonresearch  giving  to  universities  by  the 
corporation  as  compared  to  such  giving  during  a  fixed-base  period, 
as  adjusted  for  inflation. 

Deductions  for  qualified  research  expenditures  allowed  to  a  tax- 
payer under  section  174  are  reduced  by  an  amount  equal  to  100 
percent  of  the  taxpayer's  research  credit  determined  for  that  year. 

House  bill 

The  House  bill  extends  permanently  the  20-percent  research  tax 
credit  for  qualified  research  expenditures  and  university  basic  re- 
search expenditures. 

The  technical  explanation  accompanying  the  House  bill  states 
that,  in  making  permanent  the  research  credit,  Congress  wishes  to 
reaffirm  its  intent  that  neither  the  enactment  of  the  credit  in  1981 
nor  the  "targeting"  modifications  to  the  credit  in  1986  affect  the 
definition  of  "research  or  experimental  expenditures"  for  purposes 
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of  section  174.  Thus,  the  various  new  credit  limitations  enacted  in 
the  Tax  Reform  Act  of  1986  (such  as  the  "process  of  experimenta- 
tion" requirement)  apply  in  determining  eligibility  for  the  credit 
(in  taxable  years  beginning  after  December  31,  1985),  and  do  not 
determine  eligibility  of  product  development  costs  under  section 
174. 

Effective  date. — The  provision  applies  to  taxable  years  ending 
after  June  30,  1992. 

Senate  amendment 

The  Senate  amendment  extends  the  research  tax  credit  for  18 
months  (i.e.,  for  qualified  research  expenditures  and  university 
basic  research  expenditures  incurred  through  December  31,  1993). 

Effective  date. — The  provision  applies  to  qualified  expenditures 
incurred  during  the  period  July  1,  1992,  through  December  31, 
1993. 

Conference  agreement 

The  conference  agreement  extends  the  research  tax  credit  for 
one  year  (i.e.,  for  qualified  research  expenditures  and  university 
basic  research  expenditures  incurred  through  June  30,  1993). 

In  extending  the  research  tax  credit,  the  conferees  wish  to  reaf- 
firm Congressional  intent  that  neither  the  enactment  of  the  credit 
in  1981  nor  the  "targeting"  modifications  to  the  credit  in  1986 
affect  the  definition  of  "research  or  experimental  expenditures"  for 
purposes  of  section  174. 

Effective  date. — The  provision  applies  to  qualified  expenditures 
incurred  during  the  period  July  1,  1992,  through  June  30,  1993. 

2.  EXTENSION  OF  TARGETED  JOBS  TAX  CREDIT 

Present  law 

Tax  credit 

The  targeted  jobs  tax  credit  is  available  on  an  elective  basis  for 
hiring  individuals  from  several  targeted  groups.  The  credit  is 
scheduled  to  expire  for  individuals  who  begin  work  for  an  employee 
after  June  30,  1992. 

Authorization  of  appropriations 

Present  law  authorizes  appropriations  for  administration  and 
I  publicity  expenses  relating  to  the  credit  through  June  30,  1992. 
These  monies  are  to  be  used  by  the  Internal  Revenue  Service  and 
the  Department  of  Labor  to  inform  employers  of  the  credit  pro- 
gram. 

House  bill 

The  House  bill  permanently  extends  the  targeted  jobs  tax  credit 
:  and  the  authorization  for  appropriations. 

Effective  date. — The  provision  is  effective  for  individuals  who 
begin  work  for  an  employer  after  June  30,  1992. 
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Senate  amendment 

The  Senate  amendment  extends  the  targeted  jobs  tax  credit  and 
the  authorization  for  appropriations  for  18  months  (through  De- 
cember 31,  1993). 

Effective  date. — The  provision  is  effective  for  individuals  who 
begin  work  for  an  employer  after  June  30,  1992. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  except 
that  the  credit  and  authorization  for  appropriations  is  only  ex- 
tended for  12  months  (through  June  30,  1993). 

3.  QUALIFIED  SMALL-ISSUE  BONDS 

Present  law 

Interest  on  small  issues  of  private  activity  bonds  issued  by  States 
or  local  governments  ("qualified  small-issue  bonds")  is  excluded 
from  gross  income  if  certain  conditions  are  met.  First,  at  least  95 
percent  of  the  bond  proceeds  must  be  used  to  finance  manufactur- 
ing facilities  or  certain  agricultural  land  or  equipment.  Second,  the 
bond  issue  must  have  an  aggregate  face  amount  of  $1  million  or 
less,  or  alternatively  the  aggregate  face  amount  of  the  issues,  to- 
gether with  the  aggregate  amount  of  certain  related  capital  ex- 
penditures during  the  six-year  period  beginning  three  years  before 
the  date  of  the  issue  and  ending  three  years  after  that  date,  must 
not  exceed  $10  million. 

Issuance  of  qualified  small-issue  bonds,  like  most  other  private 
activity  bonds,  is  subject  to  annual  State  volume  limitations  and  to 
other  rules. 

Authority  to  issue  qualified  small-issue  bonds  is  scheduled  to 
expire  after  June  30,  1992. 

House  bill 

The  House  bill  permanently  extends  the  authority  to  issue  quali- 
fied small-issue  bonds. 

Effective  date. — The  provision  is  effective  for  bonds  issued  after 
June  30,  1992. 

Senate  amendment 

The  Senate  amendment  extends  the  authority  to  issue  qualified 
small-issue  bonds  for  18  months  (through  December  31,  1993). 

Effective  date. — The  provision  is  effective  for  bonds  issued  after 
June  30,  1992. 

Conference  agreement 

The  conference  agreement  provides  an  extension  of  authority  to 
issue  qualified  small-issue  bonds  for  12  months  (through  June  30, 

1993). 
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4.  BUSINESS  ENERGY  TAX  CREDITS  FOR  SOLAR  AND  GEOTHERMAL 

PROPERTY 

Present  law 

Nonrefundable  business  energy  tax  credits  are  allowed  for  ten 
percent  of  the  cost  of  qualified  solar  and  geothermal  energy  proper- 
ty (sec.  48(a)).  Solar  energy  property  that  qualifies  for  the  credit  in- 
cludes any  equipment  that  uses  solar  energy  to  generate  electricity, 
to  heat  or  cool  (or  provide  hot  water  for  use  in)  a  structure,  or  to 
provide  solar  process  heat.  Qualifying  geothermal  property  includes 
equipment  that  produces,  distributes,  or  uses  energy  derived  from  a 
geothermal  deposit,  but,  in  the  case  of  electricity  generated  by  geo- 
thermal power,  only  up  to  (but  not  including)  the  electrical  trans- 
mission stage.1 

The  business  energy  tax  credits  are  scheduled  to  expire  with  re- 
spect to  property  placed  in  service  after  June  30,  1992. 

The  business  energy  tax  credits  are  components  of  the  general 
business  credit  (sec.  38(b)(1)).  The  business  energy  tax  credits,  when 
combined  with  all  other  components  of  the  general  business  credit, 
generally  may  not  exceed  for  any  taxable  year  the  excess  of  the 
taxpayer's  net  income  tax  over  the  greater  of  (1)  25  percent  of  net 
regular  tax  liability  above  $25,000  or  (2)  the  tentative  minimum 
tax.  An  unused  general  business  credit  generally  may  be  carried 
back  three  years  and  carried  forward  15  years. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  extends  the  business  credits  for  invest- 
ments in  solar  and  geothermal  property  for  18  months,  through  De- 
cember 31,  1993. 

Effective  date. — Qualifying  solar  and  geothermal  property  placed 
in  service  after  June  30,  1992. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment, except  that  the  business  energy  tax  credits  are  only  extended 
for  12  months,  through  June  30,  1993. 

5.  EXCISE  TAX  ON  CERTAIN  VACCINES  FOR  THE  VACCINE  INJURY 

COMPENSATION  TRUST  FUND 

Present  law 
Vaccine  Injury  Compensation  Trust  Fund 

The  Vaccine  Injury  Compensation  Trust  Fund  ('  'Vaccine  Trust 
Fund")  provides  a  source  of  revenue  to  compensate  individuals  who 
are  injured  (or  die)  as  a  result  of  the  administration  of  certain  vac- 


*  For  purposes  of  the  credit,  a  geothermal  deposit  is  defined  as  a  domestic  geothermal  reser- 
voir consisting  of  natural  heat  which  is  stored  in  rocks  or  in  an  aqueous  liquid  or  vapor,  wheth- 
er or  not  under  pressure  (sec.  613(eX2)). 
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cines:  diphtheria,  pertussis,  and  tetanus  ("DPT");  diphtheria  and 
tetanus  ("DT");  measles,  mumps,  and  rubella  ("MMR");  and  polio. 
The  Vaccine  Trust  Fund  provides  the  funding  source  for  the  Na- 
tional Vaccine  Injury  Compensation  Program  ("Program"),  which 
provides  a  substitute.  Federal  "no-fault"  insurance  system  for  the 
State-law  tort  and  private  liability  insurance  systems  otherwise  ap- 
plicable to  vaccine  manufacturers. 1 

Under  the  Program,  all  persons  who  were  immunized  with  a  cov- 
ered vaccine  after  the  effective  date  of  the  Program,  October  1, 
1988,  are  prohibited  from  commencing  a  civil  action  in  State  court 
for  vaccine-related  damages  unless  they  first  file  a  petition  with 
the  United  States  Claims  Court,  where  such  petitions  are  assigned 
to  a  special  master  and  governed  by  streamlined  procedural  rules 
designed  to  expedite  the  proceedings.2  In  these  cases,  the  Federal 
Government  is  the  respondent  party  in  the  proceedings,  and  the 
claimant  generally  must  show  only  that  certain  medical  conditions 
(or  death)  followed  the  administration  of  a  covered  vaccine  and 
that  the  first  onset  of  symptoms  occurred  within  a  prescribed  time 
period.3  Compensation  under  the  Program  generally  is  limited  to 
actual  and  projected  unreimbursed  medical,  rehabilitative,  and  cus- 
todial expenses,  lost  earnings,  pain  and  suffering  (or,  in  the  event 
of  death,  a  recovery  for  the  estate)  up  to  $250,000,  and  reasonable 
attorney's  fees.4  Only  if  the  final  settlement  under  the  Program  is 
rejected  may  the  claimant  proceed  with  a  civil  tort  action  in  the 
appropriate  State  court,  where  recovery  generally  will  be  governed 
by  State  tort  law  principles  5,  subject  to  certain  limitations  and 
specifications  imposed  by  the  National  Childhood  Vaccine  Injury 
Act  of  1986. 6 


1  Congress  created  the  National  Vaccine  Injury  Compensation  Program  as  part  of  the  Nation- 
al Childhood  Vaccine  Injury  Act  of  1986,  in  view  of  concerns  that  the  combination  of  significant- 
ly higher  prices  and  uncertain  compensation  for  injuries  could  result  in  reduced  compliance 
with  the  nation's  childhood  immunization  efforts.  The  Program  became  effective  following  en- 
actment of  a  Federal  funding  source.  This  funding  source  was  provided  by  the  enactment  of  vac- 
cine excise  taxes  in  the  Omnibus  Budget  Reconciliation  Act  of  1987,  with  the  excise  taxes  im- 
posed on  sales  of  covered  vaccines  on  or  after  January  1,  1988.  The  Program  for  administering 
claims  became  effective  on  October  1,  1988,  but  was  not  fully  operational  until  February  1,  1989. 
Several  procedural  aspects  of  the  Program  were  amended  by  section  6601  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989. 

2  Persons  who  received  vaccines  before  the  Program's  effective  date  of  October  1,  1988  ("retro- 
spective cases")  also  may  be  eligible  for  compensation  under  the  Program  if  they  had  not  yet 
received  compensation  and  elected  to  file  a  petition  with  the  United  States  Claims  Court  on  or 
before  January  31,  1991.  Under  the  Program,  awards  in  retrospective  cases  are  somewhat  limit- 
ed compared  to  "prospective  cases"  (i.e.,  those  where  the  vaccine  was  administered  on  or  after 
October  1,  1988).  Awards  in  retrospective  cases  are  not  paid  out  of  the  Vaccine  Trust  Fund  but 
are  paid  out  of  funds  specially  authorized  by  Congress.  See  42  U.S.C.  sec.  300aa-15(i),  (j)  (appro- 
priating $80  million  for  fiscal  year  1989  and  for  each  subsequent  year).  To  date,  most  of  the 
dispositions  under  the  Program  have  involved  retrospective  cases.  See  Mariner,  Wendy  K.,  Inno- 
vation and  Challenge:  The  First  Year  of  the  National  Vaccine  Injury  Compensation  Program, 
May  1991,  report  prepared  for  consideration  by  the  Administrative  Conference  of  the  United 
States. 

3  Compensation  may  not  be  awarded,  however,  if  there  is  a  preponderance  of  the  evidence 
that  the  claimant's  condition  or  death  resulted  from  factors  unrelated  to  the  vaccine  in  ques- 
tion. 

4  42  U.S.C.  sec.  300aa-15. 

5  In  most  State  proceedings,  significant  issues  arise  whether  injuries  suffered  by  a  child  after 
immunization  were,  in  fact,  caused  by  the  vaccine  administered  and  whether  the  manufacturer 
was  at  fault  in  either  the  manufacture  or  marketing  of  the  vaccine. 

6  Title  III,  P.L.  99-660.  This  Act  preempts  State  tort  law  to  a  limited  extent  by  imposing  limits 
on  recovery  from  vaccine  manufacturers.  Among  the  limitations  are  a  prohibition  on  compensa- 
tion if  the  injury  or  death  resulted  from  side  effects  that  were  unavoidable;  a  presumption  that 
manufacturers  are  not  negligent  in  manufacturing  or  marketing  vaccines  if  they  complied,  in 
all  material  respects,  with  Federal  Food  and  Drug  Administration  requirements;  and  limits  on 
punitive  damage  awards. 
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Amounts  in  the  Vaccine  Trust  Fund  are  available  for  the  pay- 
ment of  compensation  under  the  Program  with  respect  to  vaccines 
administered  after  September  30,  1988,  and  before  October  1,  1992. 

Vaccine  excise  tax 

The  Vaccine  Trust  Fund  is  funded  by  a  manufacturer's  excise 
tax  on  DPT,  DT,  MMR,  and  polio  vaccines  (and  any  other  vaccines 
used  to  prevent  these  diseases).  The  excise  tax  per  dose  is  $4.56  for 
DPT,  $0.06  for  DT,  $4.44  for  MMR,  and  $0.29  for  polio  vaccines. 

The  vaccine  excise  tax  will  expire  after  the  later  of:  (1)  December 
31,  1992;  or  (2)  the  date  on  which  the  Vaccine  Trust  Fund  revenues 
exceed  the  projected  liabilities  with  respect  to  compensable  injuries 
from  vaccines  administered  before  October  1,  1992. 

House  bill 

Extension  of  vaccine  excise  tax  and  Program  funding 

The  House  bill  extends  the  present-law  excise  taxes  imposed  on 
certain  vaccines  for  two  years  (i.e.,  through  December  31,  1994). 
Authorization  for  compensation  to  be  paid  from  the  Vaccine  Trust 
Fund  for  certain  damages  resulting  from  vaccines  administered 
after  September  30,  1988,  and  before  October  1,  1992,  also  is  ex- 
tended for  two  years  (i.e.,  for  vaccines  administered  after  Septem- 
ber 30,  1988,  and  before  October  1,  1994).7 

Study 

The  Secretary  of  the  Treasury,  in  consultation  with  the  Secre- 
tary of  Health  and  Human  Services,  is  directed  to  conduct  a  study 
of:  (1)  the  estimated  amount  that  will  be  paid  from  the  Vaccine 
Trust  Fund  with  respect  to  vaccines  administered  after  September 
30,  1988,  and  before  October  1,  1994;  (2)  the  rates  of  vaccine-related 
injury  or  death  with  respect  to  various  types  of  vaccines;  (3)  new 
vaccines  and  immunization  practices  being  developed  or  used  for 
which  amounts  may  be  paid  from  the  Vaccine  Trust  Fund;  and  (4) 
whether  additional  vaccines  should  be  included  in  the  Program. 
The  Secretary  of  the  Treasury  must  submit  a  report  detailing  his 
findings  no  later  than  January  1,  1994,  to  the  House  Committee  on 
Ways  and  Means  and  the  Senate  Committee  on  Finance. 

Effective  date 
The  provisions  are  effective  on  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  Senate 
amendment. 


7  The  technical  explanation  accompanying  the  House  bill  clarifies  that  amounts  received  by  a 
claimant  from  the  Vaccine  Trust  Fund  constitute  damages  received  on  account  of  personal  inju- 
ries or  sickness  for  purposes  of  the  exclusion  from  gross  income  provided  by  the  general  rules  of 
section  104(aX2). 
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6.  PERMANENT  EXTENSION  OF  GENERAL  FUND  TRANSFER  TO  RAILROAD 
RETIREMENT  TIER  2  FUND 

Present  law 

The  proceeds  from  the  income  taxation  of  railroad  retirement 
Tier  2  benefits  are  transferred  from  the  general  fund  of  the  Treas- 
ury to  the  Railroad  Retirement  Account.  This  transfer  applies  only 
to  proceeds  from  the  taxation  of  benefits  which  have  been  received 
prior  to  October  1,  1992.  Proceeds  from  the  taxation  of  benefits  re- 
ceived after  this  date  remain  in  the  general  fund. 

House  bill 

The  transfer  of  proceeds  from  the  income  taxation  of  railroad  re- 
tirement Tier  2  benefits  from  the  general  fund  of  the  Treasury  to 
the  Railroad  Retirement  Account  is  made  permanent. 

Effective  date. — The  provision  is  effective  beginning  September 
30,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

7.  TAX  CREDIT  FOR  ORPHAN  DRUG  CLINICAL  TESTING  EXPENSES 

Present  law  * 

A  50-percent  nonrefundable  tax  credit  is  allowed  for  a  taxpayer's 
qualified  clinical  testing  expenses  paid  or  incurred  in  the  testing  of 
certain  drugs  for  rare  diseases,  generally  referred  to  as  "orphan 
drugs."  Qualified  testing  expenses  are  costs  incurred  to  test  an 
orphan  drug  after  the  drug  has  been  approved  for  human  testing 
by  the  Food  and  Drug  Administration  (FDA)  but  before  the  drug 
has  been  approved  for  sale  by  the  FDA.  Present  law  defines  a  rare 
disease  or  condition  as  one  that  (1)  affects  less  than  200,000  persons 
in  the  United  States  or  (2)  affects  more  than  200,000  persons,  but 
there  is  no  reasonable  expectation  that  businesses  could  recoup  the 
costs  of  developing  a  drug  for  it  from  U.S.  sales  of  the  drug.  These 
rare  diseases  and  conditions  include  Huntington's  disease,  myo- 
clonus, ALS  (Lou  Gehrig's  disease),  Tourette's  syndrome,  and  Du- 
chenne's  dystrophy  (a  form  of  muscular  dystrophy). 

The  orphan  drug  tax  credit  is  scheduled  to  expire  after  June  30, 
1992. 

House  bill 

No  provision. 
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Senate  amendment 

The  Senate  amendment  extends  the  orphan  drug  tax  credit  for 
18  months  (i.e.,  for  qualified  clinical  testing  expenses  incurred 
through  December  31,  1993). 

Effective  date. — The  provision  is  effective  for  expenses  incurred 
during  the  period  July  1,  1992,  through  December  31,  1993. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  the  orphan  drug  tax  credit  is  extended  for  one  year  (i.e.,  for 
qualified  clinical  testing  expenses  incurred  through  June  30,  1993). 

Effective  date. — The  provision  is  effective  for  expenses  incurred 
during  the  period  July  1,  1992,  through  June  30,  1993. 

8.  ACCESS  TO  TAX  INFORMATION  BY  THE  DEPARTMENT  OF  VETERANS 

AFFAIRS 

Present  law 

The  Internal  Revenue  Code  prohibits  disclosure  of  tax  returns 
and  return  information  of  taxpayers,  with  exceptions  for  author- 
ized disclosure  to  certain  Governmental  entities  in  certain  enumer- 
ated instances  (sec.  6103).  Unauthorized  disclosure  is  a  felony  pun- 
ishable by  a  fine  not  exceeding  $5,000  or  imprisonment  of  not  more 
than  five  years,  or  both  (sec.  7213).  An  action  for  civil  damages  also 
may  be  brought  for  unauthorized  disclosure  (sec.  7431). 

Among  the  disclosures  permitted  under  the  Code  is  disclosure  to 
the  Department  of  Veterans  Affairs  (DVA)  of  self-employment  tax 
information  and  certain  tax  information  supplied  to  the  IRS  and 
SSA  by  third-parties.  Disclosure  is  permitted  to  assist  DVA  in  de- 
termining eligibility  for,  and  establishing  correct  benefit  amounts 
under,  certain  of  its  needs-based  pension  and  other  programs  (sec. 
6103(l)(7)(D)(viii)).  The  income  tax  returns  filed  by  the  veterans 
themselves  are  not  disclosed  to  DVA. 

The  DVA  disclosure  provision  is  scheduled  to  expire  after  Sep- 
tember 30,  1992. 

House  bill 

No  provision. 

Senate  amendment 

I 

!     The  Senate  amendment  extends  this  authority  to  disclose  tax  in- 
formation for  six  years. 

Effective  date. — The  DVA  disclosure  provision  expires  after  Sep- 
tember 30,  1998. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
|  that  the  provision  expires  after  September  30,  1997. 
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9.  EXCLUSION  FOR  EMPLOYER-PROVIDED  GROUP  LEGAL  SERVICES  AND 
TAX  EXEMPTION  FOR  GROUP  LEGAL  SERVICES  ORGANIZATIONS 

Present  law 

Certain  amounts  contributed  by  an  employer  to  and  benefits  pro- 
vided under  a  qualified  group  legal  services  plan  are  excluded  from 
an  employee's  gross  income  for  income  and  employment  tax  pur- 
poses. The  exclusion  is  limited  to  an  annual  premium  value  of  $70. 
The  exclusion  expires  after  June  30,  1992. 

Present  law  provides  tax-exempt  status  for  an  organization  the 
exclusive  function  of  which  is  to  provide  legal  services  or  indemni- 
fication against  the  cost  of  legal  services  as  part  of  a  qualified 
group  legal  services  plan.  The  tax  exemption  for  such  an  organiza-  1 
tion  expires  after  June  30,  1992. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  extends  the  exclusion  from  income  for  | 
employer-provided  group  legal  services  and  the  tax  exemption  for 
group  legal  services  organizations  through  December  31,  1993. 

Effective  date. — Taxable  years  beginning  after  June  30,  1992. 

Conference  agreement 

The  conference  agreement  extends  the  exclusion  from  income  for 
employer-provided  group  legal  services  and  the  tax  exemption  for 
group  legal  services  organizations  through  June  30,  1993. 

Effective  date. — Taxable  years  beginning  after  June  30,  1992. 

10.  ALLOCATION  AND  APPORTIONMENT  OF  RESEARCH  EXPENSES 

Present  law 

U.S.  persons  are  taxable  on  their  worldwide  income,  including 
their  foreign  income.  Foreign  source  taxable  income  equals  foreign 
source  gross  income  less  the  expenses,  losses  and  other  deductions 
properly  apportioned  or  allocated  to  that  income.  The  Internal  Rev- 
enue Code  generally  articulates  only  the  broad  principles  of  how 
expenses  reduce  U.S.  and  foreign  source  gross  income,  leaving  the 
Treasury  Department  to  provide  detailed  rules  for  the  task  of  allo- 
cating and  apportioning  expenses. 

Treasury  regulations  issued  in  1977  described  methods  for  allo- 
cating expenses  between  U.S.  and  foreign  source  income,  including 
rules  for  the  allocation  of  research  and  development  (R&D)  ex- 
penses. Upon  issuance  of  these  regulations,  a  significant  dispute  re- 
garding the  appropriate  allocation  of  R&D  expenses  developed  be- 
tween taxpayers  and  the  Treasury  Department.  This  unresolved 
dispute  between  taxpayers  and  the  Treasury  Department  precipi- 
tated Congressional  involvement  on  this  issue,  and  since  1981,  the 
R&D  allocation  regulations  have  been  subject  to  a  series  of  eight 
suspensions  and  temporary  modifications.  The  current  temporary 
provision  is  applicable  generally  for  the  first  six  months  of  the  first 
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taxable  year  beginning  after  August  1,  1991,  and  among  other 
rules,  automatically  allocates  64  percent  of  U.S.  performed  R&D  to 
U.S.  source  income,  and  generally  permits  a  greater  amount  of  tax- 
able income  to  be  classified  as  foreign  source  than  under  the  1977 
regulations.  This  will  increase  the  benefits  of  the  foreign  tax  credit 
to  many  taxpayers. 

House  bill 

The  House  bill  contains  no  provision  on  the  allocation  and  appor- 
tionment of  R&D  expenses.  However,  the  Technical  Explanation  of 
H.R.  4287  (WMCP  102-35)  states  that  Congress  believes  that  the 
Administration  has  broad  authority  under  current  law  to  revise 
the  current  R&D  allocation  regulations.  The  Technical  Explanation 
of  H.R.  4287  states  that  since  the  Administration  has  indicated  its 
support  of  an  allocation  system  that  provides  incentives  to  increase 
the  performance  of  U.S.-based  research  activities,  the  Congress  ex- 
pects, and  in  the  strongest  terms,  urges  the  Treasury  Department 
to  revise  its  permanent  regulations  in  a  manner  consistent  with 
the  Administration's  objectives  and  proposals  as  set  forth  in  the 
General  Explanations  of  the  Presidents  Budget  Proposals  Affecting 
Receipts  (January  1992).  The  Technical  Explanation  of  H.R.  4287 
states  that  the  Congress  believes  that  such  a  revision  would  be  con- 
sistent both  with  current  law  regulatory  authority  and  with  the 
stated  goals  of  the  Administration. 

The  Technical  Explanation  of  H.R.  4287  states  that  the  Congress 
further  urges  the  Treasury  Department,  when  revising  its  regula- 
tions, to  take  into  consideration  that  taxpayers,  in  appropriate  cir- 
cumstances, are  required  for  business  purposes  to  conduct  signifi- 
cant amounts  of  R&D  at  foreign  sites  and  should  not  be  penalized 
by  the  allocation  rules. 

The  Technical  Explanation  of  H.R.  4287  states  that  the  Congress 
expects  and  requests  the  Treasury  Department  to  issue  regulations 
no  later  than  June  1,  1992,  to  be  effective  for  all  periods  after  the 
termination  of  the  current  temporary  rules. 

Senate  amendment 

The  Senate  amendment  contains  no  provision  on  the  allocation 
and  apportionment  of  R&D  expenses.  The  Technical  Explanation  of 
the  Senate  Finance  Committee  amendment  to  H.R.  4210  (S.  Prt. 
102-77)  states  views  of  the  committee  which  are  the  same  as  the 
views  expressed  in  the  Technical  Explanation  of  H.R.  4287,  except 
with  respect  to  the  committee's  view  as  to  the  effective  date  of  the 
regulations  to  be  issued.  In  that  connection,  the  Technical  Explana- 
tion of  the  Senate  Finance  Committee  amendment  to  H.R.  4210 
states  that  the  committee  expects  and  requests  the  Treasury  De- 
partment to  issue  regulations  no  later  than  June  1,  1992,  to  be  ef- 
fective after  the  termination  of  the  current  temporary  rules. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  Senate 
amendment.  The  conferees  adopt  the  common  views  expressed  in 
the  Technical  Explanations  of  the  two  bills.  The  conferees  expect 
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that  final  regulations  will  adopt  the  substantive  rules  set  forth  in 
the  Administration  proposal,  that  such  regulations  will  be  issued 
no  later  than  June  1,  1992,  and  that  such  regulations  will  take 
effect  without  delay  upon  expiration  of  the  current  temporary  stat- 
utory R&D  allocation  rules. 

I.  Urban  Tax  Enterprise  Zones  and  Rural  Development 
Investment  Zones 

Present  law 

In  general,  the  Internal  Revenue  Code  does  not  contain  rules 
that  target  specific  geographic  areas  for  special  Federal  income  tax 
treatment.  Within  certain  Code  sections,  however,  there  are  defini- 
tions of  targeted  areas  for  limited  purposes.  For  example,  the  provi- 
sions relating  to  qualified  mortgage  bonds  define  targeted  areas  for 
the  purpose  of  promoting  housing  development  within  economically 
distressed  areas.  Similarly,  for  purposes  of  the  low-income  housing- 
credit,  certain  geographic  areas  are  designated  as  high  cost  or  diffi- 
cult to  develop  for  the  purpose  of  increasing  the  rate  of  credit  ap- 
plicable to  such  areas.  In  addition,  present  law  provides  favorable 
Federal  income  tax  treatment  for  certain  U.S.  corporations  that  op- 
erate in  Puerto  Rico,  the  U.S.  Virgin  Islands,  or  a  possession  of  the 
United  States  as  a  means  to  encourage  the  conduct  of  trades  or 
businesses  within  these  areas. 

House  bill 
Designation  of  tax  enterprise  zones 

In  general. — The  House  bill  provides  that,  during  the  period  1993 
through  1995,  35  tax  enterprise  zones  may  be  designated.  Tax  en- 
terprise zones  may  be  either  urban  tax  enterprise  zones  or  rural 
development  investment  zones.  The  Secretary  of  Housing  and 
Urban  Development  may  designate  10  areas  as  urban  tax  enter- 
prise zones.  The  Secretary  of  Agriculture  (in  consultation  with  the 
Secretary  of  Commerce)  may  designate  25  areas  as  rural  develop- 
ment investment  zones.  All  designated  areas  shall  be  selected  from 
areas  each  of  which  will  have  been  nominated  by  State  and  local 
governments,  a  State-chartered  economic  development  corporation 
(or  similar  entity),  or  the  governing  body  of  an  Indian  reservation. 
Designation  of  an  area  as  a  tax  enterprise  zone  generally  will 
remain  in  effect  for  15  years. 

Eligibility  criteria  for  urban  tax  enterprise  zones. — To  be  eligible 
for  designation  as  an  urban  tax  enterprise  zone,  a  nominated  area 
is  required  to  have  all  of  the  following  characteristics:  (1)  a  popula- 
tion of  at  least  4,000;  (2)  a  condition  of  pervasive  poverty,  unem- 
ployment, and  general  economic  distress,  which  may  include  the 
distress  resulting  from  a  high  incidence  of  crime  and  narcotics  use; 
(3)  with  respect  to  size,  (a)  does  not  exceed  12  square  miles,  (b)  con- 
sists of  not  more  than  three  noncontiguous  parcels,  and  (c)  is  locat- 
ed entirely  within  one  State;  (4)  an  unemployment  rate  at  least  1.5 
times  the  national  unemployment  rate;  (5)  poverty  rates  of  at  least 
20  percent  in  each  of  90  percent  of  the  area's  census  tracts;  and  (6) 
a  satisfactory  course  of  action  (described  below)  adopted  by  the 
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State  or  local  governments  for  the  nominated  area  designed  to  pro- 
mote economic  development  in  the  zone. 

Eligibility  criteria  for  rural  development  investment  zones. — To  be 
nominated  as  a  rural  development  investment  zone,  an  area  is  re- 
quired to  be  either  outside  a  standard  metropolitan  statistical  area 
or  determined  by  the  Secretary  of  Agriculture  (in  consultation  with 
the  Secretary  of  Commerce)  to  be  a  rural  area.  To  be  eligible  for 
designation,  a  nominated  rural  area  is  required  to  possess  the  fol- 
lowing four  characteristics:  (1)  a  population  of  at  least  1,000;  (2)  a 
condition  of  general  economic  distress;  (3)  with  respect  to  size,  (a) 
does  not  exceed  10,000  square  miles,  (b)  is  located  within  not  more 
than  four  contiguous  counties,  (c)  consists  of  not  more  than  three 
noncontiguous  parcels,  and  (d)  is  located  entirely  within  one 
State;  1  and  (4)  a  satisfactory  course  of  action  (described  below) 
adopted  by  State  or  local  governments  for  the  nominated  area.  In 
addition,  a  rural  area  is  required  to  meet  at  least  two  of  the  follow- 
ing four  requirements:  (1)  an  unemployment  rate  at  least  1.5  times 
the  national  unemployment  rate;  (2)  poverty  rates  of  at  least  20 
percent  in  each  of  90  percent  of  the  area's  census  tracts;  2  (3)  a  de- 
cline in  employment  (as  measured  by  total  wages)  of  more  than 
five  percent  over  the  five-year  period  prior  to  the  zone's  designa- 
tion; and  (4)  a  decline  in  population  of  10  percent  or  more  over  the 
period  from  1980  to  1990. 

Course  of  action. — In  order  for  any  nominated  area  to  be  eligible 
to  be  designated  as  a  tax  enterprise  zone,  the  local  government  and 
State  in  which  the  area  is  located  are  required  to  agree  in  writing 
that  they  will  follow  a  specified  course  of  action  designed  to  reduce 
burdens  borne  by  employers  or  employees  in  the  area.  A  specified 
course  of  action  may  include  one  or  more  of  the  following  actions 
with  respect  to  a  nominated  area:  reduced  tax  rates  or  fees;  in- 
creased delivery  of  local  public  services;  simplified  government  pa- 
perwork requirements;  involvement  in  the  program  by  public  or 
private  entities  (e.g.,  community  groups),  including  a  commitment 
to  provide  jobs  and  job  training,  and  technical,  financial,  or  other 
assistance  to  employers,  employees,  and  residents  of  the  area;  spe- 
cial preferences  granted  to  minority  contractors;  donations  of  sur- 
plus land  to  community  organizations  agreeing  to  operate  business- 
es on  the  land;  programs  to  encourage  employers  to  purchase 
health  insurance  for  employees  on  a  pooled  basis;  certain  programs 
to  encourage  local  financial  institutions  to  make  loans  to  area  busi- 
nesses (with  emphasis  on  start-up  firms  and  other  small  business- 
es); and  special  preferences  for  projects  within  the  area  in  alloca- 
tions of  the  State's  low-income  housing  credit  ceiling  and  private 
activity  bonds  ceiling.  Programs  which  serve  as  part  of  the  re- 
quired course  of  action  with  respect  to  a  nominated  zone  may  not 
be  funded  from  proceeds  from  any  Federal  program.3 


1  In  the  case  of  a  nominated  area  which  is  located  on  one  or  more  Indian  reservations,  the 
nominated  area  need  not  be  located  entirely  within  one  State. 

2  If  the  areas  in  question  are  not  tracted,  the  analogous  divisions  as  defined  by  the  Bureau  of 
the  Census  for  purposes  of  defining  poverty  areas  should  be  used. 

3  In  addition,  the  course  of  action  implemented  generally  may  not  include  any  action  to  assist 
any  business  establishment  in  relocating  into  the  zone  from  another  area.  However,  this  limita- 
tion will  not  be  construed  to  prohibit  assistance  for  the  expansion  of  an  existing  business  if  the 
Secretary  of  Housing  and  Urban  Development  (in  the  case  of  an  urban  tax  enterprise  zone)  or 

Continued 
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Selection  process  and  criteria. — The  Secretary  of  Housing  and 
Urban  Development  may  designate  a  total  of  ten  urban  tax  enter- 
prise zones,  consisting  of  five  urban  zones  designated  in  1993,  three 
in  1994,  and  two  in  1995.  The  Secretary  of  Agriculture  (in  consulta- 
tion with  the  Secretary  of  Commerce)  may  designate  a  total  of  25 
rural  development  investment  zones,  consisting  of  12  rural  zones 
designated  in  1993,  seven  in  1994,  and  six  in  1995.4 

All  designated  tax  enterprise  zones  shall  be  selected  from  nomi- 
nated areas  on  the  basis  of  the  following  criteria  (each  of  which  is 
to  be  given  equal  weight):  (1)  the  strength  and  quality  of  promised 
contributions  by  State  and  local  governments  relative  to  their 
fiscal  ability;  (2)  the  effectiveness  and  enforceability  of  the  guaran- 
tees that  the  promised  course  of  action  actually  will  be  implement- 
ed; (3)  the  level  of  commitments  by  private  entities  of  additional  re- 
sources to  the  economy  of  the  nominated  area,  including  the  cre- 
ation of  new  or  expanded  business  activities;  (4)  the  average  rank- 
ing (relative  to  other  nominated  areas)  with  respect  to  (a)  in  the 
case  of  a  nominated  urban  tax  enterprise  zone,  the  degree  of  pover- 
ty and  unemployment,  or  (b)  in  the  case  of  a  nominated  rural  de- 
velopment investment  zone,  two  of  the  following  criteria  that  give 
the  area  a  higher  average  ranking:  poverty,  unemployment,  job 
loss,  or  population  loss;  and  (5)  the  potential  for  revitalization  of 
the  nominated  area  (including  the  potential  reduction  in  the  inci- 
dence of  crime  and  narcotics  use  and  traffic),  taking  into  account 
particularly  the  number  of  jobs  to  be  created  and  retained. 

Period  designation  in  effect. — Designation  of  an  area  as  a  tax  en- 
terprise zone  generally  will  remain  in  effect  for  a  period  of  15 
years.  However,  an  area's  designation  as  a  tax  enterprise  zone  will 
be  revoked  if  it  is  determined  (after  a  hearing  on  the  record)  by  the 
Secretary  of  Housing  and  Urban  Development  (in  the  case  of  an 
urban  tax  enterprise  zone)  or  the  Secretary  of  Agriculture  (in  the 
case  of  a  rural  development  investment  zone)  that  the  local  govern- 
ment or  State  in  which  the  area  is  located  has  significantly  modi- 
fied  the  boundaries  of  the  zone  or  is  not  complying  substantially 
with  commitments  made  as  part  of  the  required  course  of  action. 

Regulations. — Within  four  months  after  the  date  of  enactment, 
the  Secretary  of  Housing  and  Urban  Development  and  the  Secre- 
tary of  Agriculture  must  issue  regulations  regarding:  (1)  procedures 
for  nominating  tax  enterprise  zones,  (2)  the  method  for  comparing 
the  enumerated  selection  criteria;  and  (3)  recordkeeping  require- 
ments to  assist  in  the  preparation  of  Congressionally  mandated 
studies  (described  below). 


Secretary  of  Agriculture  (in  the  case  of  a  rural  development  investment  zone)  finds  that  estab- 
lishment of  a  new  branch  or  subsidiary  will  not  increase  unemployment  in  an  area  where  the 
existing  business  conducts  business  operations  and  that  there  is  no  reason  to  believe  that  the 
new  branch  or  subsidiary  is  being  established  with  the  intention  of  closing  down  the  operations 
of  the  existing  business  in  other  locations. 

4  For  both  urban  tax  enterprise  zones  and  rural  development  investment  zones,  any  shortfall 
in  designations  below  the  annual  maximum  for  1993  and  1994  may  be  carried  forward  by  the 
respective  Secretaries,  but  may  not  be  carried  beyond  1995. 

A  designation  made  during  any  calendar  year  will  be  treated  as  made  on  January  1  of  th< 
following  calendar  year  if  so  provided  in  the  designation. 
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Tax  incentives  for  enterprise  zones 

Wage  credit. — A  7.5-percent  nonrefundable  tax  credit  is  provided 
to  certain  small  employers  for  qualified  enterprise  zone  wages. 
Qualified  zone  wages  are  paid  to  an  individual  who  does  not  receive 
annual  wages  or  salary  exceeding  $30,000,  resides  in  the  tax  enter- 
prise zone,  and  performs  substantially  all  services  for  the  employer 
trade  or  business  within  the  tax  enterprise  zone.  However,  wages 
are  not  eligible  for  the  credit  if  paid  to  certain  relatives  of  the  em- 
ployer or,  if  the  employer  is  a  corporation,  certain  relatives  of  a 
person  who  owns  more  than  50  percent  of  the  corporation.  In  addi- 
tion, wages  are  not  eligible  for  the  credit  if  paid  to  a  person  who 
owns  more  than  five  percent  of  the  stock  of  the  employer  (or  if  ' the 
employer  is  not  a  corporation,  more  than  five  percent  of  the  capital 
or  profits  interest  in  the  employer).5 

For  purposes  of  this  credit,  a  "small  employer"  is  defined  as  an 
employer  that,  on  average,  did  not  employ  more  than  100  full-time 
employees  during  the  taxable  year.6  If  an  employee  is  terminated 
less  than  one  year  after  initial  employment,  the  amount  of  credits 
previously  claimed  by  the  employer  with  respect  to  that  employee 
generally  is  recaptured.7 

The  wage  credit  is  not  available  for  wages  or  salary  paid  to  an 
employee  beyond  five  years  after  the  date  such  employee  first 
began  work  for  the  employer  (whether  or  not  in  a  tax  enterprise 
zone).  The  total  wage  credit  that  may  be  claimed  by  any  small  em- 
ployer for  any  taxable  year  cannot  exceed  the  credit  amount  allo- 
cated to  that  employer  by  the  tax  enterprise  zone  allocating  official 
(whose  functions  are  described  below).  The  employer's  deductions 
for  wages  or  salaries  paid  are  reduced  by  the  amount  of  credit  de- 
termined for  the  taxable  year.  For  alternative  minimum  tax  (AMT) 
purposes,  the  wage  credit  is  not  allowed  to  offset  tentative  mini- 
mum tax.8 

Deduction  for  purchase  of  enterprise  zone  stock. — An  individual  is 
allowed  an  itemized  deduction  for  the  amount  paid  in  cash  during 
any  taxable  year  to  purchase  enterprise  zone  stock.  The  amount  al- 
lowed as  a  deduction  for  any  taxable  year  is  limited  to  the  lesser  of 
(1)  $25,000,  or  (2)  the  enterprise  zone  stock  amount  allocated  to  the 
taxpayer  for  the  taxable  year  by  the  tax  enterprise  zone  allocating 
official  (whose  functions  are  described  below).  If  the  amount  paid  in 
cash  during  any  taxable  year  to  purchase  enterprise  zone  stock  ex- 
ceeds the  limitation  for  such  year,  then  the  excess  amount  is  treat- 
ed as  paid  for  such  stock  during  the  immediately  succeeding  tax- 


5  In  addition,  wages  are  not  eligible  for  the  credit  if  attributable  to  services  rendered  by  an 
employee  during  the  first  year  he  or  she  begins  employment  if  any  portion  of  such  wages  are 
qualified  wages  for  purposes  of  the  targeted  jobs  tax  credit  (sec.  51). 

6  For  purposes  of  the  credit,  certain  related  employers  that  are  considered  to  be  part  of  a  con- 
trolled group  under  section  52(a)  or  (b)  are  treated  as  a  single  employer. 

7  However,  this  rule  does  not  apply  if  the  employee  voluntarily  leaves  the  employment,  be- 
comes disabled  to  perform  the  services  of  such  employment  (unless  the  disability  is  removed 
before  the  close  of  the  one-year  period  and  the  employer  fails  to  offer  reemployment),  or  if  it  is 
determined  under  applicable  State  unemployment  compensation  law  that  the  termination  was 
due  to  misconduct  by  the  employee. 

Moreover,  employment  relationships  generally  will  not  be  treated  as  terminated  merely  be- 
cause of  an  acquisition  of  the  employer  or  other  transaction  that  changes  the  form  in  which  the 
employer  conducts  business,  provided  that  the  employee  continues  to  be  employed  for  the  requi- 
site one-year  period. 

8  The  wage  credit  is  subject  to  the  general  business  credit  limitations  of  section  38. 
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able  year.  In  no  event,  however,  is  the  amount  of  the  deduction  al- 
lowed under  the  provision  with  respect  to  any  one  individual  to 
exceed  $250,000. 9  In  addition,  the  maximum  amount  of  enterprise 
zone  stock  that  may  be  issued  by  any  corporation  is  limited  to  $5 
million.10 

Enterprise  zone  stock  is  defined  as  stock  of  a  C  corporation  which 
is  acquired  on  original  issue  from  a  corporation  that  is  a  qualified 
issuer,  but  only  to  the  extent  that  the  cash  paid  for  the  stock  is 
used  by  the  corporation  within  a  12-month  period  to  acquire  quali- 
fied enterprise  zone  property.  A  qualified  issuer  is  defined  as  a  do- 
mestic C  corporation  that  satisfies  the  following  requirements:  (1) 
the  corporation  does  not  have  more  than  one  class  of  stock  out- 
standing; (2)  the  sum  of  (a)  the  unadjusted  bases  of  the  assets 
owned  by  the  corporation  and  (b)  the  value  (as  determined  under 
Treasury  regulations)  of  the  assets  leased  by  the  corporation  does 
not  exceed  $5  million;  (3)  more  than  20  percent  of  the  total  value 
and  total  voting  power  of  the  stock  of  the  corporation  is  owned  by 
individuals  (directly  or  through  partnerships  or  trusts)  or  by  es- 
tates; and  (4)  the  corporation  satisfies  the  enterprise  zone  business 
requirements. 

A  corporation  satisfies  the  enterprise  zone  business  requirements 
for  any  taxable  year  if:  (1)  at  least  80  percent  of  the  gross  income  of 
the  corporation  for  the  taxable  year  is  derived  from  the  active  con- 
duct of  a  trade  or  business  within  a  tax  enterprise  zone;  1 1  (2)  sub- 
stantially all  of  the  use  of  the  tangible  property  of  the  corporation 
(whether  owned  by  the  corporation  or  leased  by  the  corporation) 
during  the  taxable  year  occurs  within  a  tax  enterprise  zone;  (3)  sub- 
stantially all  of  the  services  performed  for  the  corporation  by  em- 
ployees of  the  corporation  during  the  taxable  year  are  performed  in 
a  tax  enterprise  zone;  (4)  less  than  10  percent  of  the  average  of  the 
aggregate  unadjusted  bases  of  the  property  owned  by  the  corpora- 
tion during  the  taxable  year  is  attributable  to  securities  (as  defined 
in  section  165(g)(2));  12  and  (5)  no  more  than  an  insubstantial  por- 
tion of  the  property  owned  by  the  corporation  during  the  taxable 
year  constitutes  collectibles  that  are  not  held  primarily  for  sale  to 
customers  in  the  ordinary  course  of  an  active  trade  or  business. 

For  purposes  of  determining  whether  a  corporation  satisfies 
these  requirements,  leasing  real  property  that  is  located  within  a 
tax  enterprise  zone  to  (or  otherwise  holding  real  property  for  use 
by)  persons  that  are  not  related  to  the  corporation  is  treated  as  the 
active  conduct  of  a  trade  or  business.  In  addition,  a  corporation  is 
treated  as  failing  to  satisfy  the  enterprise  zone  business  require- 
ments for  any  taxable  year  if  either:  (1)  more  than  50  percent  of 
the  property  or  services  acquired  by  the  corporation  during  any 
taxable  year  is  acquired  from  persons  that  are  related  to  the  corpo- 
ration and  that  are  not  qualified  issuers;  or  (2)  more  than  50  per- 
cent of  the  gross  income  of  the  corporation  for  the  taxable  year  is 


9  For  purposes  of  the  $25,000  annual  limitation  and  the  $250,000  lifetime  limitation,  an  indi- 
vidual and  all  members  of  his  or  her  family  (as  defined  in  section  267(c)(4))  are  treated  as  a 
single  individual. 

10  For  this  purpose,  two  or  more  corporations  that  are  related  are  treated  as  a  single  corpora- 
tion. 

1 1  This  requirement  does  not  apply  to  the  first  taxable  year  of  a  corporation. 

1 2  This  requirement  does  not  apply  to  the  first  taxable  year  of  a  corporation. 
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derived  from  property  or  services  provided  to  persons  that  are  re- 
lated to  the  corporation  and  that  are  not  qualified  issuers. 1 3 

Qualified  enterprise  zone  property  is  defined  as  tangible  property 
(whether  real  or  personal)  to  which  section  168  of  the  Code  applies, 
but  only  if  the  original  use  of  the  property  commences  with  the 
qualified  issuer  and  substantially  all  of  the  use  of  the  property  is  in 
the  tax  enterprise  zone. 

Special  '  'recapture"  rules  apply  if,  at  any  time  after  the  acquisi- 
tion of  the  enterprise  zone  stock,  the  stock  is  disposed  of,14  or,  if,  at 
any  time  during  the  10-year  period  beginning  on  the  date  of  the  ac- 
quisition of  the  enterprise  zone  stock,  either  (1)  the  issuer  of  the 
enterprise  zone  stock  ceases  to  satisfy  the  definition  of  a  qualified 
issuer;  15  or  (2)  the  amount  paid  for  the  enterprise  zone  stock 
ceases  to  be  invested  by  the  qualified  issuer  in  qualified  enterprise 
zone  property.  First,  the  amount  realized  on  the  disposition  of  the 
enterprise  zone  stock  is  required  to  be  recognized  notwithstanding 
any  other  provision  of  the  Code  and  is  to  be  treated  as  ordinary 
income  to  the  extent  that  the  amount  realized  does  not  exceed  the 
amount  allowed  as  a  deduction.16  Second,  if  enterprise  zone  stock 
is  disposed  of  within  five  years  after  the  date  of  acquisition  of  the 
stock,  the  taxpayer  is  required  to  pay  interest  on  the  amount  of  tax 
that  would  otherwise  have  been  due  if  a  deduction  had  not  been 
allowed  for  the  purchase  of  the  enterprise  zone  stock. 

The  basis  of  enterprise  zone  stock  is  reduced  by  the  amount  of 
the  deduction  allowed  under  this  provision.  In  addition,  the  deduc- 
tion for  the  purchase  of  enterprise  stock  is  an  adjustment  that  is 
required  to  be  taken  into  account  by  individuals  in  computing  al- 
ternative minimum  taxable  income  (i.e.,  the  deduction  is  to  be 
added  to  taxable  income  in  determining  alternative  minimum  tax- 
able income).  * 

Additional  first-year  depreciation  allowance. — An  additional  de- 
preciation allowance  equal  to  25  percent  of  the  adjusted  basis  of 
certain  qualified  zone  property  is  allowed  for  the  taxable  year  that 
the  property  is  placed  in  service.17  The  additional  depreciation, 
however,  is  allowed  only  with  respect  to  the  adjusted  basis  of  quali- 
fied zone  property  for  which  the  taxpayer  has  received  an  addition- 
al first-year  depreciation  allowance  from  the  tax  enterprise  zone  al- 
locating official  (whose  functions  are  described  below).  In  addition, 
the  adjusted  basis  of  any  qualified  zone  property  with  respect  to 


13  For  purposes  of  these  rules,  a  person  is  related  to  another  person  if:  (1)  the  person  bears  a 
relationship  to  that  person  which  would  be  specified  in  section  267(b)  or  707(bXD  of  the  Code  if 
those  sections  were  amended  by  substituting  33  percent  for  50  percent;  or  (2)  the  persons  are 
engaged  in  trades  or  businesses  under  common  control  (within  the  meaning  of  subparagraphs 
(A)  and  (B)  of  section  41(f)(1)  of  the  Code). 

14  A  transfer  by  reason  of  death  is  not  considered  a  disposition  for  this  purpose. 

15  The  determination  of  whether  a  corporation  ceases  to  satisfy  the  definition  of  a  qualified 
issuer  is  to  be  made  without  regard  to  the  requirement  that  the  sum  of  (1)  the  unadjusted  bases 
of  the  assets  owned  by  the  corporation  and  (2)  the  value  (as  determined  under  Treasury  regula- 
tions) of  the  assets  leased  by  the  corporation  does  not  exceed  $5  million.  In  addition,  a  corpora- 
tion is  not  to  be  treated  as  ceasing  to  satisfy  the  definition  of  a  qualified  issuer  solely  by  reason 
of  a  termination  or  a  revocation  of  a  tax  enterprise  zone  designation. 

16  In  the  case  of  an  issuer  that  ceases  to  satisfy  the  definition  of  a  qualified  issuer  or  in  the 
case  where  the  amount  paid  for  the  enterprise  zone  stock  ceases  to  be  invested  by  the  qualified 
issuer  in  qualified  enterprise  zone  property,  the  taxpayer  is  treated  as  disposing  of  his  or  her 
stock  during  the  taxable  year  in  which  the  cessation  occurs  at  a  price  equal  to  the  fair  market 
value  of  the  stock  as  of  the  first  day  of  such  taxable  year. 

17  The  additional  first-year  depreciation  allowance  for  qualified  zone  property  is  added  to  any 
other  additional  first-year  depreciation  allowance  provided  for  by  the  bill. 
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which  the  additional  first-year  depreciation  allowance  is  allowed  is 
reduced  by  the  amount  of  such  allowance  before  computing  the 
amount  otherwise  allowable  as  a  depreciation  deduction  with  re- 
spect to  the  property  for  the  taxable  year  that  the  property  is 
placed  in  service  and  for  any  subsequent  taxable  year. 

For  this  purpose,  qualified  zone  property  is  defined  as  any  tangi- 
ble property  to  which  section  168  of  the  Code  applies  (other  than 
property  that  is  required  to  be  taken  into  account  under  the  alter- 
native depreciation  system  of  section  168(g))  but  only  if:  (1)  the 
property  is  section  1245  property  (generally  tangible  personal  prop- 
erty and  certain  real  property  other  than  buildings  and  structural 
components  of  buildings);  (2)  the  original  use  of  the  property  com- 
mences with  the  taxpayer  in  a  tax  enterprise  zone;  18  and  (3)  sub- 
stantially all  of  the  use  of  the  property  is  in  a  tax  enterprise  zone 
and  in  the  active  conduct  of  a  trade  or  business  by  the  taxpayer  in 
a  tax  enterprise  zone. 

The  additional  depreciation  allowance  is  to  be  taken  into  account 
for  regular  tax  purposes  and  for  purposes  of  the  alternative  mini- 
mum tax. 

Overall  limitation  on  zone  tax  incentives 

In  general. — Each  tax  enterprise  zone  is  subject  to  an  annual 
overall  limitation  on  the  amount  of  tax  incentives  that  can  be  pro- 
vided with  respect  to  that  zone.  Urban  tax  enterprise  zones  gener- 
ally have  an  annual  limitation  of  $13  million,  and  rural  develop- 
ment investment  zones  generally  have  an  annual  limitation  of  $5 
million.  However,  this  annual  limitation  is  increased  with  respect 
to  a  zone  by  up  to  an  additional  10  percent  (i.e.,  an  additional  $1.3 
million  for  an  urban  tax  enterprise  zone,  and  an  additional  $.5  mil- 
lion for  a  rural  development  investment  zone)  if  certain  expendi- 
tures are  made  to  promote  development  in  the  zone  (e.g.,  for  public 
improvements  or  additional  police  protection)  and  certain  incen- 
tives are  provided  (e.g.,  property  or  sales  tax  abatements)  by  the 
local  governments  and  State  in  which  the  zone  is  located. 

Allocation  of  tax  incentives. — With  respect  to  each  tax  enterprise 
zone,  the  local  governments  and  the  State  in  which  the  zone  is  lo- 
cated must  designate  a  government  official  (the  *  'allocating  offi- 
cial") with  responsibility  for  making  allocations  of  employment 
wage  credits,  deductible  enterprise  zone  stock  amounts,  and  addi- 
tional first-year  depreciation  allowance  amounts.  Enterprise  zone 
tax  incentives  are  available  to  a  taxpayer  only  if  the  allocating  offi- 
cial provides  a  specific  allocation  to  that  taxpayer.  For  instance,  a 
wage  credit  may  be  claimed  by  a  small  employer  only  up  to  the 
amount  for  which  that  employer  has  received  an  allocation  for  that 
taxable  year.  Similarly,  the  allocating  official  must  specify  the  par- 
ticular stock  purchases  for  which  the  deduction  provided  for  by  the 
bill  may  be  claimed,  as  well  as  the  specific  property  for  which  the 
additional  first-year  depreciation  allowance  may  be  claimed.19 


18  A  special  rule  applies  in  the  case  of  certain  leased  property.  In  the  case  of  any  property 
that  is  originally  placed  in  service  by  a  person  and  that  is  sold  and  leased  back  by  such  person 
within  three  months  after  the  date  that  the  property  was  placed  in  service,  the  property  is 
treated  as  originally  placed  in  service  not  earlier  than  the  date  that  the  property  is  used  under 
the  leaseback. 

19  In  making  such  allocations,  the  allocating  official  is  to  give  preference  to  certain  small  busi- 
ness concerns. 
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The  allocating  official  for  each  tax  enterprise  zone  may  make 
total  allocations  for  each  calendar  year  up  to  an  amount  which  cor- 
responds with  the  overall  zone  limitation  on  tax  incentives  for  that 
year.  Total  allocations  made  in  a  year  may  be  for  one  or  more  of 
the  three  tax  incentives  provided  in  the  bill,  depending  on  the  com- 
bination of  incentives  determined  by  the  allocating  official  to  be  ap- 
propriate for  the  particular  enterprise  zone  during  that  year.  To 
the  extent  the  allocating  official  allocates  less  than  the  total 
amount  of  allowable  tax  incentives  for  any  year,  unused  allocations 
may  be  carried  forward  to  the  following  year  (except  that  total 
unused  allocations  carried  forward  from  previous  years  may  not 
exceed  70  percent  of  the  otherwise  applicable  zone  limitation).  Allo- 
cations of  tax  incentives  made  by  the  allocating  official  are  counted 
towards  the  annual  overall  zone  limitation  in  the  following 
manner:  for  each  allocated  dollar  of  employment  wage  credit,  the 
zone  limitation  is  reduced  by  67  cents;  for  each  allocated  dollar  of 
deduction  for  enterprise  zone  stock,  the  zone  limitation  is  reduced 
by  35  cents;  and  for  each  allocated  dollar  of  adjusted  basis  of  prop- 
erty with  respect  to  which  the  additional  first-year  depreciation  is 
allowed,  the  zone  limitation  is  reduced  by  1.5  cents.20 

Studies 

The  Secretary  of  the  Treasury  and  Comptroller  General  each  are 
directed  to  submit  an  interim  report  by  July  1,  1996,  and  a  final 
report  by  July  1,  2001,  to  the  House  Committee  on  Ways  and 
Means  and  the  Senate  Committee  on  Finance,  analyzing  the  effec- 
tiveness of  the  tax  enterprise  zones. 

Effective  date 

Tax  enterprise  zone  designations  can  be  made  only  during  calen- 
dar years  1993  through  1995.  Designations  generally  will  remain  in 
effect  through  the  15th  calendar  year  after  the  year  in  which  the 
designation  first  becomes  effective. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  except  that  the 
Secretary  of  Agriculture  (in  consultation  with  the  Secretary  of 
Commerce)  is  required  to  designate  at  least  one  rural  development 
investment  zone  located  on  an  Indian  reservation. 


20  These  amounts  by  which  the  overall  zone  limitation  is  reduced  are  designed  to  represent 
the  approximate  revenue  cost  of  each  of  the  enterprise  zone  tax  incentives  provided  for  by  the 
bill. 
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J.  Excise  Taxes 

1.  REPEAL  OF  LUXURY  EXCISE  TAX  ON  BOATS,  AIRCRAFT,  JEWELRY,  AND 
furs;  INDEXING  OF  LUXURY  EXCISE  TAX  ON  AUTOMOBILES 

Present  law 

Present  law  imposes  a  ten-percent  excise  tax  on  the  portion  of 
the  retail  price  of  the  following  items  that  exceeds  the  thresholds 
specified:  automobiles  above  $30,000;  boats  above  $100,000;  aircraft 
above  $250,000;  jewelry  above  $10,000;  and  furs  above  $10,000. 

The  tax  applies  to  sales  before  January  1,  2000. 

House  bill 

Repeal  of  tax  on  boats,  aircraft,  jewelry,  and  fur 

The  House  bill  repeals  the  luxury  excise  tax  imposed  on  boats, 
airplanes,  jewelry,  and  furs. 

Indexing  of  tax  on  automobiles 

The  House  bill  modifies  the  luxury  excise  tax  on  automobiles  to 
provide  that  the  $30,000  threshold  is  indexed  annually  for  inflation 
occurring  after  1990.  Consequently,  the  applicable  threshold  for 
1992  will  be  $30,000  increased  by  the  1991  inflation  rate. 

Effective  date 

The  repeal  of  the  luxury  excise  taxes  on  boats,  aircraft,  jewelry, 
and  furs  is  effective  for  sales  on  or  after  February  1,  1992.  The  in- 
dexation of  the  threshold  applicable  to  automobiles  is  effective  for 
sales  on  or  after  February  1,  1992. 

Persons  entitled  to  a  refund  may  request  it  from  the  seller  from 
whom  they  purchased  the  taxed  item,  who  then  obtains  the  refund 
as  provided  under  present-law  Code  section  6416. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except  for 
its  effective  date.  The  Senate  amendment  repeals  the  luxury  excise 
taxes  on  boats,  aircraft,  jewelry,  and  furs  effective  for  sales  on  or 
after  January  1,  1992.  The  Senate  amendment  indexes  the  thresh- 
old applicable  to  automobiles  effective  for  sales  on  or  after  January 

1,  1992. 

Persons  entitled  to  a  refund  may  request  it  from  the  seller  from 
whom  they  purchased  the  taxed  item,  who  then  obtains  the  refund 
as  provided  under  present-law  Code  section  6416. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

2.  IMPOSE  EXCISE  TAX  ON  DIESEL  FUEL  USED  IN  NONCOMMERCIAL  BOATS 

Present  law 

Federal  excise  taxes  generally  are  imposed  on  gasoline  and  spe- 
cial motor  fuels  used  in  highway  transportation  and  by  boats  (14 
cents  per  gallon).  A  Federal  excise  tax  also  is  imposed  on  diesel 
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fuel  (20  cents  per  gallon)  used  in  highway  transportation.  Diesel 
fuel  used  in  trains  generally  is  taxed  at  2.5  cents  per  gallon. 

The  revenues  from  these  taxes,  minus  2.5  cents  per  gallon,  are 
deposited  in  the  Highway  Trust  Fund  ("HTF")  through  September 
30,  1999.  The  revenues  attributable  to  the  taxes  on  boat  and  small 
engine  gasoline  fuels  deposited  in  the  HTF  are  transferred  to  the 
Aquatic  Resources  Trust  Fund. 

Revenues  from  the  remaining  2.5  cents  per  gallon  are  retained  in 
the  General  Fund  through  September  30,  1995,  after  which  time 
the  2.5  cents-per-gallon  portion  of  the  taxes  (including  the  tax  on 
diesel  fuel  used  in  trains)  is  scheduled  to  expire. 

An  additional  0.1-cent-per-gallon  tax  applies  to  these  fuels  to  fi- 
nance the  Leaking  Underground  Storage  Trust  Fund  ("LUST 
Fund"),  generally  through  December  31,  1995. 

Diesel  fuel  used  in  boats  is  not  taxed. 

House  bill 

The  House  bill  extends  the  diesel  fuel  excise  taxes  to  diesel  fuel 
used  by  boats.  Fuel  used  by  boats  for  commercial  fishing,  transpor- 
tation for  compensation  or  hire,  or  for  business  use  other  than  pre- 
dominantly for  entertainment,  amusement,  or  recreation,  remains 
exempt. 

As  under  the  President's  budget  proposal,  the  tax  is  collected  at 
the  same  point  in  the  distribution  chain  as  the  highway  diesel  fuel 
tax  (i.e.,  on  sale  to  a  retailer).  However,  to  prevent  unnecessary 
tax-paid  sales  followed  by  refunds,  retailers  that  sell  diesel  fuel  ex- 
clusively to  commercial  (i.e.,  nonpleasure)  boats  are  permitted  to 
buy  and  sell  the  fuel  tax-free. 

The  revenues  from  the  taxes  on  diesel  fuel  used  by  boats  will  be 
retained  in  the  General  Fund. 

Effective  date. — The  provision  is  effective  after  June  30,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

3.  INCREASE  BASE  TAX  RATE  ON  OZONE-DEPLETING  CHEMICALS 

Present  law 

An  excise  tax  is  imposed  on  certain  ozone-depleting  chemicals. 
The  amount  of  tax  generally  is  determined  by  multiplying  the  base 
tax  rate  applicable  for  the  calendar  year  by  an  ozone-depleting 
factor  assigned  to  the  chemical.  Certain  chemicals  are  subject  to  a 
reduced  rate  of  tax  for  years  prior  to  1994. 

Between  1992  and  1995  there  are  two  base  tax  rates  applicable, 
depending  upon  whether  the  chemicals  were  initially  listed  in  the 
Omnibus  Budget  Reconciliation  Act  of  1989  or  whether  they  were 
newly  listed  in  the  Omnibus  Budget  Reconciliation  Act  of  1990.  The 
base  tax  rate  applicable  to  initially  listed  chemicals  is  $1.67  per 
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pound  for  1992,  $2.65  per  pound  for  1993  and  1994,  and  an  addition- 
al 45  cents  per  pound  per  year  for  each  year  thereafter.  The  base 
tax  rate  applicable  to  newly  listed  chemicals  is  $1.37  per  pound  for 
1992,  $1.67  per  pound  for  1993,  $3.00  per  pound  for  1994,  $3.10  per 
pound  for  1995,  and  an  additional  45  cents  per  pound  per  year  for 
each  year  thereafter. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  increases  and  applies  the  same  base  tax 
rate  to  both  initially  listed  chemicals  and  newly  listed  chemicals. 
The  new  base  tax  rate  is  $1.85  per  pound  for  1992,  $2.75  per  pound 
in  1993,  $3.65  per  pound  in  1994,  and  $4.55  per  pound  in  1995.  For 
years  after  1995,  the  base  tax  amount  will  increase  (as  under 
present  law)  by  45  cents  per  pound  per  year. 

In  addition,  the  Senate  amendment  reduces  the  applicable  per- 
centage used  in  the  computation  of  the  tax  applied  to  chemicals 
used  in  rigid  foam  insulation  in  1992  and  1993.  The  provision  re- 
duces the  applicable  percentage  from  15  percent  to  13.5  percent  for 
1992,  and  reduces  the  applicable  percentage  from  10  percent  to  9.6 
percent  for  1993.  The  effect  of  this  provision  is  to  continue  present- 
law  rates  on  these  chemicals  for  1992  and  1993. 

Effective  date— The  provision  is  effective  for  taxable  chemicals 
sold  or  used  on  or  after  July  1,  1992.  Floor  stocks  taxes  are  imposed 
on  taxed  chemicals  held  on  the  effective  dates  of  changes  in  the 
base  tax  rate. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
K.  Trade-Related  Provisions 

1.  CLASSIFICATION  OF  MULTI-PURPOSE  VEHICLES 

Present  law 

Under  present  regulations,  multi-purpose  vehicles  (MPVs)  such 
as  mini-vans  and  sport  utility  vehicles  are  inconsistently  classified 
as  autos  or  trucks.  For  purposes  of  emission  and  fuel  economy 
standards,  most  MPVs  are  classified  as  trucks.  However,  for  cus- 
toms purposes,  MPVs  with  more  than  two  doors  are  generally  clas- 
sified under  the  Harmonized  Tariff  System  (HTS)  as  vehicles  "prin- 
cipally designed  for  the  transport  of  persons"  (HTS  heading  8703), 
subject  to  a  2.5-percent  duty.  Two-door  MPVs  are  generally  classi- 
fied as  "vehicles  for  the  transport  of  goods"  (HTS  heading  8704), 
subject  to  a  25-percent  duty. 

House  bill 

No  provision. 
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Senate  amendment 

The  Senate  amendment  incorporates  into  the  HTS  language 
from  the  regulations  of  the  Environmental  Protection  Agency  and 
the  Department  of  Transportation  such  that  MPVs  classified  as 
trucks  for  emission  and  fuel  economy  standards  would  be  classified 
under  HTS  heading  8704. 

Effective  date. — Effective  15  days  after  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

2.  WESTERN  HEMISPHERIC  TRADE  CENTER 

Present  law 

No  provision. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  amends  the  Caribbean  Basin  Economic 
Recovery  Act,  as  amended,  19  U.S.C.  2701  et  seq.,  to  establish  a 
new  Center  for  the  Study  of  Western  Hemispheric  Trade  (the 
Center).  The  Center  is  to  be  established  not  later  than  December 
31,  1992.  The  Commissioner  of  Customs  and  the  United  States 
International  Trade  Commission,  after  consultation  with  appropri- 
ate public  and  private  sector  authorities,  are  authorized  and  direct- 
ed to  select  an  institution  of  higher  education,  as  that  term  is  de- 
fined in  20  U.S.C.  1141(a),  or  a  consortium  or  such  institutions,  lo- 
cated in  the  State  of  Texas,  to  operate  the  Center,  which  will  be 
affiliated  with  such  institution  or  institutions.  The  Senate  amend- 
ment authorizes  to  be  appropriated  $10  million  for  the  first  fiscal 
year,  and  such  sums  as  may  be  necessary  in  the  three  succeeding 
fiscal  years,  to  assist  in  establishing  and  operating  the  Center. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

III.  Tax  Payments  by  High-Income  Taxpayers 
A.  Treatment  of  High-Income  Taxpayers 

1.  INDIVIDUAL  INCOME  TAX  RATES 

Present  law 

For  1992,  the  individual  income  tax  rate  schedules  are  as  fol- 
lows— 
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If  taxable  income  is:  Then  income  tax  equals: 


Single  individuals 

$0-$21,450   15  percent  of  taxable  income. 

$21,450-$51,900  $3,217.50  plus  28%  of  the  amount  over  $21,450. 

Over  $51,900  $11,743.50  plus  31%  of  the  amount  over  $51,900. 

Heads  of  household 

$0-$28,750   15  percent  of  taxable  income. 

$28,750-$74,150  $4,312.50  plus  28%  of  the  amount  over  $28,750. 

Over  $74,150  $17,024.50  plus  31%  of  the  amount  over  $74,150. 

Married  individuals  filling  joint  returns 

$0-$35,800  ,   15  percent  of  taxable  income. 

$35,800-$86,500  $5,370  plus  28%  of  the  amount  over  $35,800. 

Over  $86,500  $19,566  plus  31%  of  the  amount  over  $86,500. 

Married  individuals  filling  separate  returns 

$0-$17,900   15  percent  of  taxable  income. 

$17,900-$43,250   $2,685  plus  28%  of  the  amount  over  $17,900. 

Over  $43,250   $9,783  plus  31%  of  the  amount  over  $43,250. 

Estates  and  trusts 

$0-$3,600   15  percent  of  taxable  income. 

$3,600-$10,900   $540  plus  28%  of  the  amount  over  $3,600. 

Over  $10,900   $2,584  plus  31%  of  the  amount  over  $10,900. 


The  individual  income  tax  brackets  are  indexed  for  inflation. 

Under  present  law,  an  individual  taxpayer  is  subject  to  an  alter- 
native minimum  tax  (AMT)  to  the  extent  it  exceeds  the  taxpayer's 
regular  tax  liability.  The  AMT  liability  generally  equals  24  percent 
of  alternative  minimum  taxable  income  (generally  the  taxpayer's 
adjusted  gross  income  plus  certain  preferences  and  adjustments). 

House  bill 

The  House  bill  creates  a  35-percent  tax  bracket  for  taxable  in- 
comes above:  $85,000  for  unmarried  individuals  filing  single  re- 
turns; $125,000  for  unmarried  individuals  filing  as  heads  of  house- 
holds; $145,000  for  married  individuals  filing  joint  returns;  $72,500 
for  married  individuals  filing  separate  returns;  and  $7,000  for  es- 
tates and  trusts.  The  thresholds  for  the  35-percent  bracket  are  ad- 
justed for  inflation  in  the  same  manner  as  under  present  law. 
Under  the  bill,  the  individual  rate  schedules  for  1992  are  as  fol- 
lows— 


If  taxable  income  is:  Then  income  tax  equals: 


Single  individuals 

$0-$21,450   15  percent  of  taxable  income. 

$21,450-$51,900  $3,217.50  plus  28%  of  the  amount  over  $21,450. 

$51,900-$85,000  $11,743.50  plus  31%  of  the  amount  over  $51,900. 

Over  $85,000  $22,004.50  plus  35%  of  the  excess  over  $85,000. 

Heads  of  household 

$0-$28,750   15  percent  of  taxable  income. 

$28,750-$74,150  $4,312.50  plus  28%  of  the  amount  over  $28,750. 

$74,150-$125,000  $17,024.50  plus  31%  of  the  amount  over  $74,150. 

Over  $125,000  $32,788.50  plus  35%  of  the  excess  over  $125,000. 

Married  individuals  filing  joint  returns 

$0-$35,800   15  percent  of  taxable  income. 
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If  taxable  income  is:  Then  income  tax  equals: 


$35,800-$86,500  $5,370  plus  28%  of  the  amount  over  $35,800. 

$86,500-$145,000  $19,566  plus  31%  of  the  amount  over  $86,500. 

Over  $145,000  $37,701  plus  35%  of  the  excess  over  $145,000. 

Married  individuals  filing  separate  returns 

$0-17,900   15  percent  of  taxable  income. 

$17,900-$43,250  $2,685  plus  28%  of  the  amount  over  $17,900. 

$43,250-$72,500  $9,783  plus  31%  of  the  amount  over  $43,250. 

Over  $72,500  $18,850.50  plus  35%  of  the  excess  over  $72,500. 

Estates  and  trusts 

$0-$3,000    15  percent  of  taxable  income. 

$3,000-$5,000  $450  plus  28%  of  the  amount  over  $3,000. 

$5,000-$7,000  $1,010  plus  31%  of  the  amount  over  $5,000. 

Over  $7,000  $1,630  plus  35%  of  the  amount  over  $7,000. 

The  House  bill  also  increases  the  individual  alternative  mini- 
mum tax  rate  from  24  percent  to  25  percent. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  creates  a  36-percent  bracket  for  taxable 
incomes  above:  $150,000  (unmarried  individuals  filing  single  re- 
turns); $162,500  (unmarried  individuals  filing  as  heads  of  house- 
holds); $175,000  (married  individuals  filing  joint  returns);  $87,500 
(married  individuals  filing  separate  returns);  and  $3,500  (estates 
and  trusts).  In  addition,  the  Senate  amendment  reduces  the 
number  of  tax  brackets  for  estates  and  trusts  from  four  to  two.  The 
thresholds  for  the  36-percent  bracket  are  adjusted  for  inflation  in 
the  same  manner  as  under  present  law.  The  individual  income  tax 
rate  schedules  for  1992  are  as  follows — 


If  taxable  income  is:  Then  income  tax  equals: 

Single  individuals 

$0— $21,450   15  percent  of  taxable  income. 

$21,450-$51,900  $3,217.50  plus  28%  of  the  amount  over  $21,450. 

$51,900-$150,000   $11,743.50  plus  31%  of  the  amount  over  $51,900. 

Over  $150,000  $42,154.50  plus  36%  of  the  amount  over  $150,000. 

Heads  of  household 

$0-$28,750    15  percent  of  taxable  income. 

$28,750-$74,150  $4,312.50  plus  28%  of  the  amount  over  $28,750. 

$74,150-$162,500  $17,024.50  plus  31%  of  the  amount  over  $74,150. 

Over  $162,500  $44,413  plus  36%  of  the  amount  over  $162,500. 

Married  individuals  filing  joint  returns 

$0-$35,800   15  percent  of  taxable  income. 

$35,800-$86,500  $5,370  plus  28%  of  the  amount  over  $35,800. 

$86,500-$175,000  $19,566  plus  31%  of  the  amount  over  $86,500. 

Over  $175,000  $47,001  plus  36%  of  the  amount  over  $175,000. 

Married  individuals  filing  separate  returns 

$0-$17,900    15  percent  of  taxable  income. 

$17,900-$43,250  $2,685  plus  28%  of  the  amount  over  $17,900. 

$43,250-$87,500  $9,783  plus  31%  of  the  amount  over  $43,250. 

Over  $87,500  $23,500.50  plus  36%  of  the  amount  over  $87,500. 

Estates  and  trusts 
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If  taxable  income  is: 

Then  income  tax  equals: 

$0-$3,500 

 15  percent  of  taxable  income. 

Over  X3.500 

  $525  dIus  36%  of  the  amount  over  $3  500 

Effective  date. — Same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  creates  a  36-percent  bracket  for  tax- 
able incomes  above:  $115,000  (unmarried  individuals  filing  single 
returns);  $127,500  (unmarried  individuals  filing  as  heads  of  house- 
holds); $140,000  (married  individuals  filing  joint  returns);  $70,000 
(married  individuals  filing  separate  returns);  and  $7,000  (estates 
and  trusts).  The  thresholds  for  the  36-percent  bracket  are  adjusted 
for  inflation  in  the  same  manner  as  under  present  law.  The  indi- 
vidual income  tax  rate  schedules  for  1992  are  as  follows — 


If  taxable  income  is:  Then  income  tax  equals: 


Single  individuals 

$0-$21,450   15  percent  of  taxable  income. 

$21,450-$51,900  $3,217.50  plus  28%  of  the  amount  over  $21,450. 

$51,900-$115,000  $11,743.50  plus  31%  of  the  amount  over  $51,900. 

Over  $115,000  $31,304.50  plus  36%  of  the  amount  over  $115,000. 

Heads  of  household 

$0-$28,750   15  percent  of  taxable  income. 

$28,750-$74,150  $4,312.50  plus  28%  of  the  amount  over  $28,750. 

$74,150-$127,500  $17,024.50  plus  31%  of  the  amount  over  $74,150. 

Over  $127,500  $33,563  plus  36%  of  the  amount  over  $127,500. 

Married  individuals  filing  joint  returns 

$0-$35,800   15  percent  of  taxable  income. 

$35,800-$86,500  $5,370  plus  28%  of  the  amount  over  $35,800. 

$86,500-$140,000  $19,566  plus  31%  of  the  amount  over  $86,500. 

Over  $140,000  $36,151  plus  36%  of  the  amount  over  $140,000. 

Married  individuals  filing  separate  returns 

$0-$17,900   15  percent  of  taxable  income. 

$17.900-$43,250  $2,685  plus  28%  of  the  amount  over  $17,900. 

$43,250-$70,000  $9,783  plus  31%  of  the  amount  over  $43,250. 

Over  $70,000  $18,075.50  pius  36%  of  the  amount  over  $70,000. 

Estates  and  trusts 

$0-$3,000   15  percent  of  taxable  income. 

$3,000-$5,000  $450  plus  28%  of  the  amount  over  $3,000. 

$5,000-$7,000  $1,010  plus  31%  of  the  amount  over  $5,000. 

Over  $7,000  $1,630  plus  36%  of  the  amount  over  $7,000. 


The  conference  agreement  does  not  include  an  increase  in  the  in- 
dividual alternative  minimum  tax  rate. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning after  December  31,  1991. 

2.  SURTAX  ON  TAXABLE  INCOME  IN  EXCESS  OF  $1  MILLION 

Present  law 

Under  present  law,  there  is  no  surtax  imposed  on  higher-income 
individuals. 
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House  bill 

The  House  bill  imposes  a  10-percent  surtax  on  individuals  with 
taxable  income  over  $1,000,000  ($500,000  for  married  taxpayers 
filing  separate  returns).  The  surtax  equals  10  percent  of  otherwise 
computed  tax  liability  multiplied  by  the  ratio  of  taxable  income  in 
excess  of  $1,000,000  to  total  taxable  income.  The  effect  of  the  pro- 
posal is  that  the  more  that  taxable  income  exceeds  $1,000,000,  the 
closer  the  surtax  approaches  a  10-percent  increase  in  total  tax  li- 
ability. 

A  2.5-percentage  point  surtax  applies  to  individuals  with  alterna- 
tive minimum  taxable  income  above  $1,000,000  ($500,000  for  mar- 
ried taxpayers  filing  separate  returns).  The  surtax  is  applied  by  in- 
creasing the  taxpayer's  tentative  minimum  tax  by  2.5  percent  of 
the  amount  by  which  the  taxpayer's  alternative  minimum  taxable 
income  exceeds  $1,000,000  ($500,000  for  married  taxpayers  filing 
separate  returns).  The  bill  includes  trusts  and  estates  as  individ- 
uals for  purposes  of  the  surtax. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill  except:  (1) 
the  surtax  rate  for  alternative  minimum  tax  purposes  is  2.4  per- 
cent; and  (2)  the  surtax  does  not  apply  to  trusts  and  estates. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  except  that  the 
surtax  rate  for  alternative  minimum  tax  purposes  is  2.4  percent. 

3.  EXTENSION  OF  ITEMIZED  DEDUCTION  LIMITATION 

Present  law 

Under  present  law,  individuals  who  do  not  elect  the  standard  de- 
duction may  claim  itemized  deductions  (subject  to  certain  limita- 
tions) for  certain  nonbusiness  expenses  incurred  during  the  taxable 
year.  Among  these  deductible  expenses  are  unreimbursed  medical 
expenses,  casualty  and  theft  losses,  charitable  contributions,  quali- 
fied residence  interest,  State  and  local  income  and  property  taxes, 
unreimbursed  employee  business  expenses,  and  certain  other  mis- 
cellaneous expenses. 

Certain  itemized  deductions  are  allowed  only  to  the  extent  that 
the  amount  exceeds  a  specified  percentage  of  the  taxpayer's  adjust- 
ed gross  income  (AGI).  Unreimbursed  medical  expenses  for  care  of 
the  taxpayer  and  the  taxpayer's  spouse  and  dependents  are  deduct- 
ible only  to  the  extent  that  the  total  of  these  expenses  exceeds  7.5 
percent  of  the  taxpayer's  AGI.  Nonbusiness  casualty  or  theft  losses 
are  deductible  only  to  the  extent  that  the  amount  of  loss  arising 
from  each  casualty  or  theft  exceeds  $100  and  only  to  the  extent 
that  the  net  amount  of  casualty  and  theft  losses  exceeds  10  percent 
of  the  taxpayer's  AGI.  Unreimbursed  employee  business  expenses 
and  certain  other  miscellaneous  expenses  are  deductible  only  to  the 
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extent  that  the  total  of  these  expenses  exceeds  2  percent  of  the  tax- 
payer's AGI. 

The  total  amount  of  otherwise  allowable  itemized  deductions 
(other  than  medical  expenses,  casualty  and  theft  losses,  and  invest- 
ment interest)  is  reduced  by  3  percent  of  the  amount  of  the  taxpay- 
er's AGI  in  excess  of  $105,250  in  1992  (indexed  for  inflation).  Under 
this  provision,  otherwise  allowable  itemized  deductions  may  not  be 
reduced  by  more  than  80  percent.  In  computing  the  reduction  of 
total  itemized  deductions,  all  present-law  limitations  applicable  to 
such  deductions  are  first  applied  and  then  the  otherwise  allowable 
total  amount  of  deductions  is  reduced  in  accordance  with  this  pro- 
vision. 

The  reduction  of  otherwise  allowable  itemized  deductions  does 
not  apply  to  taxable  years  beginning  after  December  31,  1995. 

House  bill 

The  House  bill  delays  the  expiration  date  of  the  present-law 
itemized  deduction  limitation  applicable  to  higher-income  individ- 
uals for  two  years.  That  is,  under  the  bill,  the  reduction  of  itemized 
deductions  will  not  apply  to  taxable  years  beginning  after  Decem- 
ber 31,  1997. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning in  1996  and  1997. 

Senate  amendment 

The  Senate  amendment  extends  permanently  the  present-law 
itemized  deduction  limitation  applicable  to  higher-income  individ- 
uals. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning in  1996  and  thereafter. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

4.  EXTENSION  OF  PERSONAL  EXEMPTION  PHASEOUT 

Present  law 

Present  law  permits  a  personal  exemption  deduction  from  gross 
income  for  an  individual,  the  individual's  spouse,  and  each  depend- 
ent. For  1992,  the  amount  of  this  deduction  is  $2,300  for  each  ex- 
emption claimed.  This  exemption  amount  is  adjusted  for  inflation. 
The  deduction  for  personal  exemptions  is  phased  out  for  taxpayers 
with  adjusted  gross  income  (AGI)  above  a  threshold  amount  (in- 
dexed for  inflation)  which  is  based  on  filing  status.  For  1992,  the 
threshold  amounts  are  $157,900  for  married  taxpayers  filing  joint 
returns,  $78,950  for  married  taxpayers  filing  separate  returns, 
$131,550  for  unmarried  taxpayers  filing  as  head  of  household,  and 
$105,250  for  unmarried  taxpayers  filing  as  single. 

The  total  amount  of  exemptions  which  may  be  claimed  by  a  tax- 
payer is  reduced  by  2  percent  for  each  $2,500  (or  portion  thereof)  by 
which  the  taxpayer's  AGI  exceeds  the  applicable  threshold  (the 
phaseout  rate  is  4  percent  for  married  taxpayers  filing  separate  re- 
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turns).  Thus,  the  personal  exemptions  claimed  are  phased  out  over 
a  $122,500  range,  beginning  at  the  applicable  threshold. 

This  provision  does  not  apply  to  taxable  years  beginning  after 
December  31,  1995. 

House  bill 

The  House  bill  delays  the  expiration  date  for  the  personal  ex- 
emption phaseout  applicable  to  higher-income  individuals  for  two 
years.  That  is,  under  the  bill,  the  phaseout  of  personal  exemptions 
will  not  apply  to  taxable  years  beginning  after  December  31,  1997. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning in  1996  and  1997. 

Senate  amendment 

The  Senate  amendment  extends  permanently  the  present-law 
personal  exemption  phaseout  applicable  to  higher-income  individ- 
uals. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning in  1996  and  thereafter. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

B.  Administrative  Provisions 

1.  MODIFY  INDIVIDUAL  ESTIMATED  TAX  REQUIREMENTS 

Present  law 

Under  present  law,  an  individual  taxpayer  generally  is  subject  to 
an  addition  to  tax  for  any  underpayment  of  estimated  tax.  An  indi- 
vidual generally  does  not  have  an  underpayment  of  estimated  tax 
if  he  or  she  makes  timely  estimated  tax  payments  at  least  equal  to: 
(1)  100  percent  of  the  tax  liability  of  the  prior  year  (the  "100  per- 
cent of  last  year's  liability  safe  harbor")  or  (2)  90  percent  of  the  tax 
liability  of  the  current  year.  Income  tax  withholding  from  wages  is 
considered  to  be  a  payment  of  estimated  taxes. 

In  addition,  under  a  special  rule,  for  taxable  years  beginning 
after  1991  and  before  1997,  a  taxpayer  that  has  an  adjusted  gross 
income  (AGI)  in  the  current  year  that  exceeds  the  taxpayer's  AGI 
in  the  prior  year  by  more  than  $40,000  ($20,000  in  the  case  of  a  sep- 
arate return  by  a  married  individual)  and  (2)  the  taxpayer  has  an 
AGI  in  excess  of  $75,000  in  the  current  year  ($37,500  in  the  case  of 
a  separate  return  by  a  married  individual)  generally  may  not  use 
the  100  percent  of  last  year's  liability  safe  harbor. 

House  bill 

The  special  rule  that  denies  the  use  of  the  100  percent  of  last 
year's  liability  safe  harbor  is  repealed.  In  addition,  the  100  percent 
of  last  year's  liability  safe  harbor  is  modified  to  be  a  115  percent  of 
last  year's  liability  safe  harbor. 

Thus,  under  the  House  bill,  an  individual  generally  does  not 
have  an  underpayment  of  estimated  tax  if  he  or  she  makes  timely 
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estimated  tax  payments  at  least  equal  to:  (1)  115  percent  of  the  tax 
liability  of  the  prior  year  or  (2)  90  percent  of  the  tax  liability  of  the 
current  year. 

Effective  date. — The  provision  is  effective  for  estimated  tax  pay- 
ments applicable  to  taxable  years  beginning  after  December  31, 
1991.  Taxpayers  may  continue  to  use  the  100  percent  of  last  year's 
liability  safe  harbor  for  the  estimated  tax  payment  for  the  first 
quarter  of  1992  (with  a  catch-up  in  the  subsequent  payment). 

Senate  amendment 

The  special  rule  that  denies  the  use  of  the  100  percent  of  last 
year's  liability  safe  harbor  is  made  permanent. 

In  addition,  the  bill  clarifies  that  for  purposes  of  the  special  rule, 
an  estate  or  a  trust  is  to  calculate  its  AGI  (and  modified  AGI)  pur- 
suant to  rules  similar  to  those  of  section  67(e)  of  the  Code. 

Effective  date. — The  provision  is  effective  for  estimated  tax  pay- 
ments applicable  to  taxable  years  beginning  after  December  31, 
1991. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

2.  MODIFY  ESTIMATED  TAX  PAYMENT  RULES  FOR  LARGE  CORPORATIONS 

Present  law 

A  corporation  is  subject  to  an  addition  to  tax  for  any  underpay- 
ment of  estimated  tax.  For  taxable  years  beginning  in  1993,  1994, 
1995,  and  1996,  a  corporation  does  not  have  an  underpayment  of 
estimated  tax  if  it  makes  four  equal  timely  estimated  tax  payments 
that  total  at  least  95  percent  of  the  tax  liability  shown  on  the 
return  for  the  current  taxable  year.  In  addition,  a  corporation  may 
annualize  its  taxable  income  and  make  estimated  tax  payments 
based  on  95  percent  of  the  tax  liability  attributable  to  such  annua- 
lized income. 

For  taxable  years  beginning  in  1992,  the  95  percent  requirement 
is  a  93  percent  requirement;  the  95  percent  requirement  becomes  a 
90  percent  requirement  for  taxable  years  beginning  in  1997  and 
thereafter. 

A  corporation  that  is  not  a  *  'large  corporation"  generally  may 
avoid  the  addition  to  tax  if  it  makes  four  timely  estimated  tax  pay- 
ments each  equal  to  at  least  25  percent  of  its  tax  liability  for  the 
preceding  taxable  year  (the  "100  percent  of  last  year's  liability  safe 
harbor").  A  large  corporation  may  use  this  rule  with  respect  to  its 
estimated  tax  payment  for  the  first  quarter  of  its  current  taxable 
year.  A  large  corporation  is  one  that  had  taxable  income  of  $1  mil- 
lion or  more  for  any  of  the  three  preceding  taxable  years. 

House  bill 

For  taxable  years  beginning  after  1996,  a  corporation  that  does 
not  use  the  100  percent  of  last  year's  liability  safe  harbor  for  its 
estimated  tax  payments  is  required  to  base  its  estimated  tax  pay- 
ments on  95  percent  (rather  than  90  percent)  of  its  current  year 
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tax  liability,  whether  such  liability  is  determined  on  an  actual  or 
annualized  basis. 

The  House  bill  does  not  change  the  present-law  availability  of 
the  100  percent  of  last  year's  liability  safe  harbor  for  large  or  small 
corporations. 

Effective  date. — The  provision  is  effective  for  estimated  tax  pay- 
ments with  respect  to  taxable  years  beginning  after  December  31, 
1993. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except  the 
Senate  amendment  is  effective  for  estimated  tax  payments  with  re- 
spect to  taxable  years  beginning  after  December  31,  1992.  There  is 
no  substantive  effect  from  the  difference  in  the  effective  dates  be- 
tween the  House  bill  and  the  Senate  amendment,  since  both  provi- 
sions do  not  have  an  effect  until  taxable  years  beginning  after 
1996. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

3.  EXPANSION  OF  45-DAY  INTEREST-FREE  PERIOD 

Present  law 

No  interest  is  paid  by  the  Government  on  a  refund  arising  from 
an  income  tax  return  if  the  refund  is  issued  by  the  45th  day  after 
the  later  of  the  due  date  for  the  return  (determined  without  regard 
to  any  extensions)  or  the  date  the  return  is  filed  (Code  sec.  6611(e)). 

There  is  no  parallel  rule  for  refunds  of  taxes  other  than  income 
taxes  (i.e.,  employment,  excise,  and  estate  and  gift  taxes),  for  re- 
funds of  any  type  of  tax  arising  from  amended  returns,  or  for 
claims  for  refunds  of  any  type  of  tax. 

If  a  taxpayer  files  a  timely  original  return  with  respect  to  any 
type  of  tax  and  later  files  an  amended  return  claiming  a  refund, 
and  if  the  IRS  determines  that  the  taxpayer  is  due  a  refund  on  the 
basis  of  the  amended  return,  the  IRS  will  pay  the  refund  with  in- 
terest computed  from  the  due  date  of  the  original  return. 

House  bill 

The  House  bill  provides  that  no  interest  is  to  be  paid  by  the  Gov- 
ernment on  a  refund  arising  from  any  type  of  tax  return  (including 
amended  returns  and  claims  for  refunds)  if  the  refund  is  issued  by 
the  45th  day  after  the  later  of  the  due  date  for  the  return  (deter- 
mined without  regard  to  any  extensions)  or  the  date  the  return  is 
filed. 

The  House  bill  also  provides  that,  if  interest  is  not  refunded 
within  45  days  after  the  date  the  taxpayer  files  an  amended  return 
or  claim  for  refund  with  respect  to  any  type  of  tax,  interest  is  to  be 
paid  only  for  periods  after  the  date  on  which  the  amended  return 
or  claim  for  refund  is  filed  by  the  taxpayer. 
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Effective  date. — The  extension  of  the  45-day  processing  rule  is  ef- 
fective for  returns  required  to  be  filed  (without  regard  to  exten- 
sions) on  or  after  July  1,  1992.  The  amended  return  rule  is  effective 
for  amended  returns  and  claims  for  refunds  filed  on  or  after  July  1, 
1992  (regardless  of  the  taxable  period  to  which  they  relate). 

Senate  amendment 

No  interest  is  to  be  paid  by  the  Government  on  a  refund  arising 
from  any  type  of  original  tax  return  if  the  refund  is  issued  by  the 
45th  day  after  the  later  of  the  due  date  for  the  return  (determined 
without  regard  to  any  extensions)  or  the  date  the  return  is  filed. 

A  parallel  rule  applies  to  amended  returns  and  claims  for  re- 
funds: if  the  refund  is  issued  by  the  45th  day  after  the  date  the 
amended  return  or  claim  for  refund  is  filed,  no  interest  is  to  be 
paid  by  the  Government  for  that  45-day  period  (interest  would  con- 
tinue to  be  paid  for  the  period  from  the  due  date  of  the  return  to 
the  date  the  amended  return  or  claim  for  refund  is  filed).  If  the 
IRS  does  not  issue  the  refund  by  the  45th  day  after  the  date  the 
amended  return  or  claim  for  refund  is  filed,  interest  would  be  paid 
(as  under  present  law)  for  the  period  from  the  due  date  of  the  origi- 
nal return  to  the  date  the  IRS  pays  the  refund. 

A  parallel  rule  also  applies  to  IRS-initiated  adjustments  (whether 
due  to  computational  adjustments  or  audit  adjustments).  With  re- 
spect to  these  adjustments,  the  IRS  is  to  pay  interest  for  45  fewer 
days  than  it  otherwise  would. 

Effective  date— The  extension  of  the  45-day  processing  rule  is  ef- 
fective for  returns  required  to  be  filed  (without  regard  to  exten- 
sions) on  or  after  July  1,  1992.  The  amended  return  rule  is  effective 
for  amended  returns  and  claims  for  refunds  filed  on  or  after  July  1, 
1992  (regardless  of  the  taxable  period  to  which  they  relate).  The 
rule  relating  to  IRS-initiated  adjustments  is  applicable  to  refunds 
paid  on  or  after  July  1,  1992  (regardless  of  the  taxable  period  to 
which  they  relate). 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
C.  Other  Revenue-Increase  Provisions 

1.  MARK  TO  MARKET  ACCOUNTING  METHOD  FOR  DEALERS  IN  SECURITIES 

Present  law 

A  taxpayer  that  is  a  dealer  in  securities  is  required  for  Federal 
income  tax  purposes  to  maintain  an  inventory  of  securities  held  for 
sale  to  customers.  A  dealer  in  securities  is  allowed  for  Federal 
income  tax  purposes  to  determine  (or  value)  the  inventory  of  secu- 
rities held  for  sale  based  on:  (1)  the  cost  of  the  securities;  (2)  the 
lower  of  the  cost  or  market  value  of  the  securities;  or  (3)  the 
market  value  of  the  securities. 

If  the  inventory  of  securities  is  determined  based  on  cost,  unreal- 
ized gains  and  losses  with  respect  to  the  securities  are  not  taken 
into  account  for  Federal  income  tax  purposes.  If  the  inventory  of 
securities  is  determined  based  on  the  lower  of  cost  or  market  value, 
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unrealized  losses  (but  not  unrealized  gains)  with  respect  to  the  se- 
curities are  taken  into  account  for  Federal  income  tax  purposes.  If 
the  inventory  of  securities  is  determined  based  on  market  value, 
both  unrealized  gains  and  losses  with  respect  to  the  securities  are 
taken  into  account  for  Federal  income  tax  purposes. 

For  financial  accounting  purposes,  the  inventory  of  securities 
generally  is  determined  based  on  market  value. 

House  bill 

The  House  bill  generally  requires  any  dealer  in  securities  that 
holds  any  security  or  hedge  as  of  the  close  of  any  taxable  year  (1) 
to  recognize  gain  or  loss  as  if  the  security  or  hedge  were  sold  on 
the  last  business  day  of  the  taxable  year,  and  (2)  to  take  into  ac- 
count any  such  gain  or  loss  in  determining  gross  income  for  such 
year  (the  "mark-to-market  requirement").  If  gain  or  loss  is  taken 
into  account  with  respect  to  a  security  or  hedge  for  any  taxable 
year  by  reason  of  the  mark-to-market  requirement,  then  the 
amount  of  gain  or  loss  subsequently  realized  as  a  result  of  a  sale, 
exchange,  or  other  disposition  of  such  security  or  hedge  or  as  a 
result  of  the  application  of  the  mark-to-market  requirement  is  ap- 
propriately adjusted  to  reflect  such  gain  or  loss. 

For  purposes  of  the  House  bill,  a  dealer  in  securities  is  defined  as 
any  taxpayer  that  either  (1)  regularly  purchases  securities  from, 
and  sells  securities  to,  customers  in  the  ordinary  course  of  a  trade 
or  business,  or  (2)  regularly  offers  to  enter  into,  assume,  offset, 
assign,  or  otherwise  terminate  positions  in  securities  with  custom- 
ers in  the  ordinary  course  of  a  trade  or  business. 

In  addition,  for  purposes  of  the  House  bill,  a  security  is  defined 
as:  (1)  any  share  of  stock  in  a  corporation;  (2)  any  partnership  or 
beneficial  ownership  interest  in  a  widely  held  or  publicly  traded 
partnership  or  trust;  (3)  any  note,  bond,  debenture,  or  other  evi- 
dence of  indebtedness  issued  by  a  corporation  or  by  a  government 
or  political  subdivision  thereof  with  interest  coupons  or  in  regis- 
tered form;  (4)  any  derivative  financial  instrument  in  a  security,  in- 
cluding an  option,  forward  contract,  short  position,  and  any  similar 
financial  instrument  in  a  security  (but  not  including  a  futures  con- 
tract); and  (5)  any  notional  principal  contract  and  any  similar  fi- 
nancial instrument,  including  a  currency  swap,  option  and  a  for- 
ward contract  on  a  notional  principal  contract,  but  not  including 
any  commodity-linked  notional  principal  contract. 

For  purposes  of  the  House  bill,  the  term  '  'hedge' '  is  defined  to 
include  a  long  or  short  position  in  a  security  or  commodity,  includ- 
ing a  futures  contract  and  any  similar  financial  instrument  pur- 
chased, entered  into,  or  assumed  by  a  dealer  in  securities  in  order 
to  reduce  the  dealer's  risk  of  loss  with  respect  to  a  security  (or  se- 
curities). 

Notwithstanding  the  definition  of  security  and  hedge,  the  mark- 
to-market  requirement  does  not  apply  to  any  security  or  hedge  if, 
before  the  close  of  the  day  on  which  the  security  is  acquired  or  the 
hedge  is  entered  into  (or  such  earlier  time  as  specified  in  Treasury 
regulations),  the  security  or  hedge  is  clearly  identified  in  the  deal- 
er's records  as  held  for  investment.  This  exception  is  to  apply  to  a 
security  or  hedge  only  if  the  security  is  not,  at  any  time  after  the 
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close  of  such  day  (or  such  earlier  time),  held  by  the  dealer  for  sale 
to  customers  in  the  ordinary  course  of  the  dealer's  trade  or  busi- 
ness. 1 

The  House  bill  also  provides  that  the  uniform  cost  capitalization 
rules  of  section  263A  of  the  Code  do  not  apply  to  any  security  or 
hedge  to  which  the  mark-to-market  requirement  applies.  Finally, 
the  House  bill  authorizes  the  Treasury  Department  to  promulgate 
such  regulations  as  may  be  appropriate  to  carry  out  the  provisions 
of  the  House  bill,  including  rules  to  prevent  the  use  of  year-end 
transfers,  related  persons,  or  other  arrangements  to  avoid  the  pro- 
visions of  the  bill. 

Effective  date— The  provision  of  the  House  bill  relating  to  deal- 
ers in  securities  applies  to  taxable  years  ending  on  or  after  Decem- 
ber 31,  1992.  A  taxpayer  that  is  required  to  change  its  method  of 
accounting  to  comply  with  the  requirements  of  the  provision  is 
treated  as  having  initiated  the  change  in  method  of  accounting  and 
as  having  received  the  consent  of  the  Treasury  Department  to 
make  such  change.  In  order  for  a  taxpayer  to  implement  this 
change  in  accounting  method,  the  securities  and  hedges  to  which 
the  provision  applies  are  to  be  valued  at  their  fair  market  value  on 
the  last  day  of  the  first  taxable  year  of  the  taxpayer  ending  on  or 
after  December  31,  1992,  and  10  percent  of  any  increase  or  decrease 
in  the  value  of  the  securities  or  hedges  is  to  be  taken  into  account 
for  each  of  the  10  taxable  years  beginning  with  the  first  taxable 
year  ending  on  or  after  December  31,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except  as 
otherwise  provided  below. 

Mark-to-market  rules 

The  Senate  amendment  provides  two  general  rules  (the  "mark- 
to-market  rules")  that  apply  to  certain  securities  that  are  held  by  a 
dealer  in  securities.  First,  any  such  security  that  is  inventory  in 
the  hands  of  the  dealer  is  required  to  be  included  in  inventory  at 
market  value.  Second,  any  such  security  that  is  not  inventory  in 
the  hands  of  the  dealer  and  that  is  held  as  of  the  close  of  any  tax- 
able year  is  treated  as  sold  for  its  fair  market  value  on  the  last 
business  day  of  the  taxable  year  and  any  gain  or  loss  is  required  to 
be  taken  into  account  in  determining  gross  income  for  that  taxable 
year.2 

If  gain  or  loss  is  taken  into  account  with  respect  to  a  security  by 
reason  of  the  second  mark-to-market  rule,  then  the  amount  of  gain 
or  loss  subsequently  realized  as  a  result  of  a  sale,  exchange,  or 
other  disposition  of  the  security,  or  as  a  result  of  the  application  of 
the  mark-to-market  rules,  is  to  be  appropriately  adjusted  to  reflect 
such  gain  or  loss.  In  addition,  the  Senate  amendment  authorizes 
the  Treasury  Department  to  promulgate  regulations  that  provide 


1  See  section  1236(a)  of  the  Code. 

2  For  purposes  of  this  provision,  a  security  is  treated  as  sold  to  a  person  that  is  not  related  to  u 
the  dealer  even  if  the  security  is  a  contract  between  the  dealer  and  a  related  person.  Thus,  for 
example,  sections  267  and  707(b)  of  the  Code  are  not  to  apply  to  any  loss  that  is  required  to  be 
taken  into  account  under  this  provision. 
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for  the  application  of  the  second  mark-to-market  rule  at  times 
other  than  the  close  of  a  taxable  year  or  the  last  business  day  of  a 
taxable  year. 

The  mark-to-market  rules  described  above  apply  only  for  pur- 
poses of  determining  the  amount  of  gain  or  loss  that  is  taken  into 
account  by  a  dealer  in  securities  for  any  taxable  year.  Thus,  for  ex- 
ample, the  mark-to-market  rules  do  not  apply  in  determining  the 
character  of  any  gain  or  loss  and  do  not  begin  a  new  holding  period 
for  any  security.  As  a  further  example,  the  mark-to-market  rules 
do  not  apply  in  determining  whether  gain  or  loss  is  recognized  by 
any  other  taxpayer  that  may  be  a  party  to  a  contract  with  a  dealer 
in  securities. 

For  purposes  of  the  Senate  amendment,  a  dealer  in  securities  is 
defined  as  any  taxpayer  that  either  (1)  regularly  purchases  securi- 
ties from,  or  sells  securities  to,  customers  in  the  ordinary  course  of 
a  trade  or  business,  or  (2)  regularly  offers  to  enter  into,  assume, 
offset,  assign,  or  otherwise  terminate  positions  in  securities  with 
customers  in  the  ordinary  course  of  a  trade  or  business. 

For  purposes  of  the  Senate  amendment,  a  security  is  defined  as: 
(1)  any  share  of  stock  in  a  corporation;  (2)  any  partnership  or  bene- 
ficial ownership  interest  in  a  widely  held  or  publicly  traded  part- 
nership or  trust;  (3)  any  note,  bond,  debenture,  or  other  evidence  of 
indebtedness;  (4)  any  notional  principal  contract,  including  any  in- 
terest rate  or  currency  swap,  but  not  including  any  other  commodi- 
ty-linked notional  principal  contract;  and  (5)  any  evidence  of  an  in- 
terest in,  or  any  derivative  financial  instrument  in,  a  security  de- 
scribed in  (1)  through  (4)  above,  including  any  option,  forward  con- 
tract, short  position,  or  any  similar  financial  instrument  in  such  a 
security  (but  not  including  a  contract  to  which  settion  1256(a)  ap- 
plies). 

In  addition,  a  security  is  defined  to  include  any  position  if:  (1)  the 
position  is  not  a  security  described  in  the  preceding  paragraph;  (2) 
the  position  is  a  hedge  3  with  respect  to  a  security  described  in  the 
preceding  paragraph;  and  (3)  before  the  close  of  the  day  on  which 
the  position  was  acquired  or  entered  into  (or  such  other  time  as  the 
Treasury  Department  may  specify  in  regulations),  the  position  is 
clearly  identified  in  the  dealer's  records  as  a  hedge  with  respect  to 
a  security  described  in  the  preceding  paragraph.4 

Exceptions  to  the  mark-to-market  rules 

Notwithstanding  the  definition  of  security,  the  mark-to-market 
rules  generally  do  not  apply  to:  (1)  any  security  that  is  held  for  in- 
vestment; 5  (2)  any  evidence  of  indebtedness  that  is  originated  or 


3  The  Senate  amendment  defines  a  hedge  as  any  position  which  reduces  the  dealer's  risk  from 
interest  rate  or  price  changes  or  currency  fluctuations. 

4  If  at  any  time  a  dealer  identifies  a  position  as  a  hedge  with  respect  to  a  security  described  in 
the  preceding  paragraph  but  the  position  is  not  at  such  time  a  hedge  with  respect  to  a  security 
described  in  the  preceding  paragraph,  or  if  a  dealer  fails  to  properly  identify  a  position  as  a 
hedge  with  respect  to  a  security  described  in  the  preceding  paragraph  as  of  the  time  that  the 
identification  is  required,  then  any  gain,  but  not  any  loss,  with  respect  to  the  position  is  to  be 
taken  into  account  under  the  mark-to-market  rules. 

5  To  the  extent  provided  in  regulations  to  be  promulgated  by  the  Treasury  Department,  the 
exception  to  the  mark-to-market  rules  for  a  security  that  is  held  for  investment  does  not  apply 
to  any  notional  principal  contract  or  any  derivative  financial  instrument  that  is  held  by  a  dealer 
in  such  securities. 
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acquired  by  a  dealer  in  the  ordinary  course  of  a  trade  or  business 
of  the  dealer  but  only  if  the  evidence  of  indebtedness  is  not  held  for 
sale;  (3)  any  security  which  is  a  hedge  with  respect  to  a  security 
that  is  not  subject  to  the  mark-to-market  rules  {i.e.,  any  security 
that  is  a  hedge  with  respect  to  a  security  held  for  investment  or 
that  is  a  hedge  with  respect  to  an  evidence  of  indebtedness  de- 
scribed in  (2));  and  (4)  any  security  which  is  a  hedge  with  respect  to 
a  position  or  a  liability  that  is  not  a  security  in  the  hands  of  the 
taxpayer.6 

These  exceptions  to  the  mark-to-market  rules  do  not  apply  unless 
before  the  close  of  the  day  on  which  the  security  (including  any  evi- 
dence of  indebtedness)  is  acquired,  originated,  or  entered  into  (or 
such  other  time  as  the  Treasury  Department  may  specify  in  regula- 
tions),7 the  security  is  clearly  identified  in  the  dealer's  records  as 
being  described  in  one  of  the  exceptions  listed  in  the  preceding 
paragraph.8 

In  addition  to  clearly  identifying  a  security  as  qualifying  for  one 
of  the  exceptions  to  the  mark-to-market  rules  listed  above,  a  dealer 
must  continue  to  hold  the  security  in  a  capacity  that  qualifies  the 
security  for  one  of  the  exceptions  listed  above.  If  at  any  time  after 
the  close  of  the  day  on  which  the  security  was  acquired,  originated, 
or  entered  into  (or  such  other  time  as  the  Treasury  Department 
may  specify  in  regulations),  the  security  is  held  for  sale  to  custom- 
ers in  the  ordinary  course  of  the  taxpayer's  trade  or  business  or  the 
security  is  held  as  a  hedge  with  respect  to  a  security  that  is  subject 
to  the  mark-to-market  rules,  then  the  exception  to  the  mark-to- 
market  rules  does  not  apply  to  the  security  as  of  such  time. 

Further,  if  at  any  time  a  dealer  identifies  a  security  as  qualifying  j 
for  an  exception  to  the  mark-to-market  rules  when,  in  fact,  the  se- 
curity does  not,  at  that  time,  qualify  for  an  exception  to  these 
rules,  or  a  dealer  fails  to  identify  a  security  that  qualifies  for  an 
exception  as  qualifying  for  an  exception  as  of  the  time  that  the 
identification  is  required,  then  any  gain,  but  not  any  loss,  with  re- 
spect to  the  security  is  to  be  taken  into  account  under  the  mark-to- 
market  rules. 


6  For  purposes  of  the  mark-to-market  rules,  debt  issued  by  a  taxpayer  is  not  considered  to  be  a 
security  in  the  hands  of  such  taxpayer. 

7  Under  the  Senate  amendment,  it  is  anticipated  that  the  Treasury  regulations  will  permit  a 
floor  specialist  to  identify  a  security  as  held  for  investment  before  the  close  of  the  seventh  busi- 
ness day  following  the  day  that  the  security  is  acquired,  originated,  or  entered  into  (see  section 
1236(d)).  In  addition,  it  is  anticipated  that  the  Treasury  regulations  will  permit  a  dealer  that 
originates  or  acquires  evidences  of  indebtedness  in  the  ordinary  course  of  a  trade  or  business  to 
identify  such  evidences  of  indebtedness  as  not  held  for  sale  based  on  the  accounting  practices  of 
the  dealer  but  in  no  event  later  than  the  date  that  is  60  days  after  any  such  evidence  of  indebt- 
edness is  originated  or  acquired. 

8  A  security  is  to  be  treated  as  clearly  identified  in  a  dealer's  records  as  being  described  in  one 
of  the  exceptions  listed  in  the  preceding  paragraph  if  all  of  securities  of  the  taxpayer  that  are 
not  so  described  are  clearly  identified  in  the  dealer's  records  as  not  being  described  in  such  ex- 
ception. 

For  example,  assume  that,  in  the  ordinary  course  of  its  trade  or  business,  a  bank  originates 
loans  that  are  sold  if  the  loans  satisfy  certain  conditions.  In  addition,  assume  that  (1)  the  bank 
determines  whether  a  loan  satisfies  the  conditions  within  30  days  after  the  loan  is  made,  and  (2) 
if  a  loan  satisfies  the  conditions  for  sale,  the  bank  records  the  loan  in  a  separate  account  on  the 
date  that  the  determination  is  made.  For  purposes  of  the  bill,  the  bank  is  a  dealer  in  securities 
with  respect  to  the  loans  that  it  holds  for  sale.  In  addition,  by  identifying  these  loans  as  held  for 
sale,  the  bank  is  considered  to  have  identified  all  other  loans  as  not  held  for  sale.  Consequently, 
the  loans  that  are  not  held  for  sale  are  not  subject  to  the  mark-to-market  rules. 
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Other  rules 

The  Senate  amendment  also  provides  that  the  uniform  cost  capi- 
talization rules  of  section  263A  of  the  Code  and  the  rules  of  section 
263(g)  of  the  Code  that  require  the  capitalization  of  certain  interest 
and  carrying  charges  in  the  case  of  straddles  do  not  apply  to  any 
security  to  which  the  mark-to-market  rules  apply.  Finally,  the 
Senate  amendment  authorizes  the  Treasury  Department  to  promul- 
gate such  regulations  as  may  be  appropriate  to  carry  out  the  provi- 
sions of  the  bill,  including  rules  to  prevent  the  use  of  year-end 
transfers,  related  persons,  or  other  arrangements  to  avoid  the  pro- 
visions of  the  Senate  amendment. 

Effective  date 

The  provision  of  the  Senate  amendment  relating  to  dealers  in  se- 
curities applies  to  taxable  years  ending  on  or  after  December  31, 
1993.  A  taxpayer  that  is  required  to  change  its  method  of  account- 
ing to  comply  with  the  requirements  of  the  provision  is  treated  as 
having  initiated  the  change  in  method  of  accounting  and  as  having 
received  the  consent  of  the  Treasury  Department  to  make  such 
change.  The  net  amount  of  any  section  481(a)  adjustment  that  is 
required  by  the  change  in  method  of  accounting  generally  is  to  be 
taken  into  account  by  the  taxpayer  ratably  over  a  10-taxable  year 
period  beginning  with  the  first  taxable  year  ending  on  or  after  De- 
cember 31,  1993. 

Under  the  Senate  amendment,  it  is  anticipated  that  the  provi- 
sions of  section  8  of  Rev.  Proc.  92-20,  1992-12  I.R.B.,  which  pro- 
vides rules  for  the  acceleration  of  section  481(a)  adjustments,  will 
apply  to  any  section  481(a)  adjustment  that  is  required  by  reason  of 
the  enactment  of  this  provision.  In  addition,  it  is  anticipated  that 
net  operating  losses  will  be  allowed  to  offset  the  section  481(a)  ad- 
justment, tax  credit  carryforwards  will  be  allowed  to  offset  any  tax 
attributable  to  the  section  481(a)  adjustment,  and,  for  purposes  of 
determining  liability  for  estimated  taxes,  the  section  481(a)  adjust- 
ment will  be  taken  into  account  ratably  throughout  the  taxable 
year  in  question. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
the  following  modifications. 

Definition  of  security 

The  conference  agreement  clarifies  that  the  definition  of  a  secu- 
rity includes  any  interest  rate,  currency,  or  equity  notional  princi- 
pal contract  but  not  any  other  notional  principal  contract  (such  as 
a  notional  principal  contract  that  is  based  on  the  price  of  oil, 
wheat,  or  other  commodity).  In  addition,  under  the  conference 
agreement,  the  definition  of  a  security  includes  any  evidence  of  an 
interest  in,  or  a  derivative  financial  instrument  in,  any  currency, 
including  any  option  or  forward  contract  with  respect  to  currency.9 


9  The  conference  agreement  also  provides  that  (1)  the  mark-to-market  rules  do  not  apply  to 
any  section  988  transaction  (generally,  a  foreign  currency  transaction)  that  is  part  of  a  section 

Continued 


436 


Exception  for  certain  hedges 

The  conference  agreement  contains  several  modifications  to  the 
exception  to  the  mark-to-market  rules  for  certain  hedges.  First,  the 
conference  agreement  provides  that  the  mark-to-market  rules  do 
not  apply  to  any  security  which  is  a  hedge  with  respect  to  a  right 
to  income  that  is  not  a  security  in  the  hands  of  the  taxpayer,  pro- 
vided that  before  the  close  of  the  day  that  the  security  is  acquired 
or  entered  into  (or  such  other  time  as  the  Treasury  Department 
may  specify  in  regulations),  the  security  is  clearly  identified  in  the 
dealer's  records  as  being  so  described. 

Second,  the  conference  agreement  provides  that  any  security 
that  is  reasonably  expected  to  become  a  hedge  within  60  days  after 
the  acquisition  of  the  security  is  to  be  treated  as  a  hedge.  Thus, 
under  the  conference  agreement,  the  mark-to-market  rules  do  not 
apply  to  any  security  that  is  reasonably  expected  to  become  a 
hedge  within  60  days  after  the  acquisition  of  the  security  with  re- 
spect to  (1)  a  security  to  which  the  mark-to-market  rules  do  not 
apply,  or  (2)  a  position,  right  to  income,  or  a  liability  that  is  not  a 
security  in  the  hands  of  the  taxpayer,  provided  that  before  the 
close  of  the  day  that  the  security  is  acquired  or  entered  into  (or 
such  other  time  as  the  Treasury  Department  may  specify  in  regula- 
tions), the  security  is  clearly  identified  in  the  dealer's  records  as 
being  so  described. 

Third,  the  conference  agreement  provides  that  the  exception  to 
the  mark-to-market  rules  for  certain  hedges  does  not  apply  to  any 
security  that  is  held  by  a  taxpayer  in  its  capacity  as  a  dealer  in 
securities.  Thus,  the  exception  to  the  mark-to-market  rules  for  cer- 
tain hedges  does  not  apply  to  (1)  any  security  that  is  held  for  sale 
in  the  ordinary  course  of  a  trade  or  business,  or  (2)  any  security 
that  is  entered  into  with  customers  in  the  ordinary  course  of  a 
trade  or  business. 

Fourth,  the  conference  agreement  authorizes  the  Treasury  De- 
partment to  promulgate  regulations  which  provide  for  the  treat- 
ment of  hedges  that  reduce  a  dealer's  risk  of  interest  rate  or  price 
changes  or  currency  fluctuations  with  respect  to  securities  that  are 
subject  to  the  mark-to-market  rules  as  well  as  with  respect  to  secu- 
rities, positions,  rights  to  income,  or  liabilities  that  are  not  subject 
to  the  mark-to-market  rules.  The  conferees  anticipate  that  the 
Treasury  regulations  will  allow  taxpayers  to  treat  any  such  hedge 
as  not  subject  to  the  mark-to-market  rules  provided  that  such 
treatment  is  consistently  followed  from  year  to  year. 

Improper  identification 

The  conference  agreement  also  modifies  the  rules  that  apply  in 
the  case  of  a  failure  to  comply  with  the  identification  requirements 
contained  in  the  Senate  amendment.  Under  the  conference  agree- 
ment, if  (1)  a  dealer  identifies  a  security  as  qualifying  for  an  excep- 
tion to  the  mark-to-market  rules  but  the  security  does  not  qualify 
for  that  exception,  or  (2)  a  dealer  fails  to  identify  a  position  that  is 
not  a  security  as  a  hedge  of  a  security  but  the  position  is  a  hedge  of 


988  hedging  transaction,  and  (2)  the  determination  of  whether  a  transaction  is  a  section  988 
transaction  is  to  be  made  without  regard  to  whether  the  transaction  would  otherwise  be 
marked-to-market  under  the  conference  agreement. 
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a  security,  then  the  mark-to-market  rules  are  to  apply  to  any  such 
security  or  position,  except  that  loss  is  to  be  recognized  under  the 
mark-to-market  rules  prior  to  the  disposition  of  the  security  or  po- 
sition only  to  the  extent  of  gain  previously  recognized  under  the 
mark-to-market  rules  (and  not  previously  taken  into  account  under 
this  provision)  with  respect  to  the  security  or  position. 

The  conferees  anticipate  that  the  identification  rules  with  re- 
spect to  hedges  will  be  applied  in  such  a  manner  as  to  minimize 
the  imposition  of  additional  accounting  burdens  on  dealers  in  secu- 
rities. For  example,  the  conferees  understand  that  certain  dealers 
in  securities  use  accounting  systems  which  treat  certain  transac- 
tions entered  into  between  separate  business  units  as  if  such  trans- 
actions were  entered  into  with  unrelated  third  parties.  The  confer- 
ees anticipate  that  for  purposes  of  the  mark-to-market  rules,  such 
an  accounting  system  generally  will  provide  an  adequate  identifica- 
tion of  hedges  with  third  parties. 

Effective  date 

The  provision  applies  to  taxable  years  ending  on  or  after  Decem- 
ber 31,  1992.  The  net  amount  of  the  section  481(a)  adjustment  is  to 
be  taken  into  account  ratably  over  a  10-taxable  year  period  begin- 
ning with  the  first  taxable  year  ending  on  or  after  December  31, 
1992,  to  the  extent  that  such  amount  does  not  exceed  the  net 
amount  of  the  section  481(a)  adjustment  that  would  have  been  de- 
termined had  the  change  in  method  of  accounting  occurred  for  the 
last  taxable  year  beginning  before  March  20,  1992. 

The  excess  (if  any)  of  (1)  the  net  amount  of  the  section  481(a)  ad- 
justment for  the  first  taxable  year  ending  on  or  after  December  31, 
1992,  over  (2)  the  net  amount  of  the  section  481(a)  adjustment  that 
would  have  been  determined  had  the  change  in  method  of  account- 
ing occurred  for  the  last  taxable  year  beginning  before  March  20, 
1992,  is  to  be  taken  into  account  ratably  over  a  4-taxable  year 
period  beginning  with  the  first  taxable  year  ending  on  or  after  De- 
cember 31,  1992. 

The  principles  of  section  8.03  of  Rev.  Proc.  92-20,  1992-12  I.R.B., 
are  to  apply  to  the  section  481(a)  adjustment.  The  conferees  antici- 
pate that  section  8.03(1)  of  Rev.  Proc.  92-20  will  be  applied  by 
taking  into  account  all  securities  of  a  dealer  that  are  subject  to  the 
mark-to-market  rules  (including  those  securities  that  are  not  inven- 
tory in  the  hands  of  the  dealer). 

2.  LIMIT  DEDUCTION  FOR  EXECUTIVE  COMPENSATION 

Present  law 

Under  present  law,  a  deduction  is  allowed  in  computing  Federal 
income  tax  liability  for  ordinary  and  necessary  expenses  paid  or  in- 
curred during  the  taxable  year  in  carrying  on  a  trade  or  business, 
including  a  reasonable  allowance  for  salaries  or  other  compensa- 
tion for  personal  services  actually  rendered. 

House  bill 

For  purposes  of  the  regular  income  tax  and  the  alternative  mini- 
mum tax,  the  otherwise  allowable  deduction  for  compensation  paid 
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or  accrued  with  respect  to  a  covered  employee  is  limited  to  no  more 
than  $1  million  per  year.  A  covered  employee  means  any  employee 
of  the  taxpayer  who  is  an  officer  of  the  taxpayer,  other  than  an 
employee-owner  of  a  personal  service  corporation. 

For  purposes  of  the  provision,  an  officer  generally  is  an  adminis- 
trative executive  who  is  in  regular  and  continued  service,  regard- 
less of  the  employee's  job  title.  An  employee  who  has  the  title  of  an 
officer  but  does  not  have  the  authority  of  an  officer  is  not  consid- 
ered an  officer.  Similarly,  an  employee  who  does  not  have  the  title 
of  an  officer  but  has  the  authority  of  an  officer  is  an  officer  for  pur- 
poses of  this  rule. 

An  employee-owner  of  a  personal  service  corporation  is  generally 
defined  as  under  section  269A  of  the  Code.  Thus,  a  personal  service 
corporation  is  a  corporation  the  principal  activity  of  which  is  the 
performance  of  personal  services  if  the  services  are  substantially 
performed  by  employee-owners.  An  employee-owner  is  any  employ- 
ee who  owns  more  than  10  percent  of  the  outstanding  stock  of  the 
personal  service  corporation. 

The  term  covered  employee  includes  former  employees.  Thus,  for 
example,  the  provision  applies  to  compensation  paid  to  former  em- 
ployees (e.g.,  nonqualified  deferred  compensation  that  is  not  paid 
until  after  termination  of  employment)  as  well  as  current  employ- 
ees. 

The  provision  does  not  apply  to  compensation  paid  to  employees 
who  are  not  officers.  Similarly,  the  provision  does  not  apply  to  pay- 
ments to  partners  in  a  partnership  because  they  are  not  employees. 
The  provision  also  does  not  apply  to  payments  to  independent  con- 
tractors. 

The  deduction  limitation  generally  applies  to  all  remuneration 
for  services,  including  the  cash  value  of  all  remuneration  (includ- 
ing benefits)  paid  in  a  medium  other  than  cash.  The  limit  does  not 
apply  to  fringe  benefits  excludable  from  income  under  section  132, 
meals  and  lodging  furnished  on  the  business  premises  of  the  em- 
ployer that  are  excludable  under  section  119,  or  any  payment  made 
to,  or  on  behalf  of,  an  employee  or  beneficiary  (1)  from  or  to  a 
qualified  pension,  profit-sharing,  or  annuity  plan,  or  (2)  under  a 
simplified  employee  pension  (SEP)  or  tax-sheltered  annuity  (other 
than  elective  deferrals  to  such  a  plan  or  annuity).  The  deduction 
limitation  applies  to  all  compensation  paid  to  a  covered  employee, 
regardless  of  whether  the  compensation  is  paid  for  services  as  an 
officer. 

The  deduction  limitation  applies  at  the  time  the  deduction  would 
otherwise  be  taken. 

Certain  related  employers  are  treated  as  a  single  employer  for 
purposes  of  the  provision.  In  particular,  employers  treated  as  a 
single  employer  under  section  52  (a)  or  (b)  or  section  414  (m)  or  (n) 
are  treated  as  a  single  employer.  An  employee  who  is  an  officer  of 
any  of  the  members  of  a  group  of  employers  treated  as  a  single  em- 
ployer is  treated  as  an  officer  of  the  single  employer.  Similarly, 
compensation  from  related  employers  is  aggregated  for  purposes  of 
the  $1  million  limit. 

It  is  intended  that  the  Secretary  will  prevent  avoidance  of  the 
rule  through  the  use  of  arrangements  other  than  employee-employ- 
er arrangements. 
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Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning on  or  after  January  1,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

3.  TAX  TREATMENT  OF  CERTAIN  FSLIC  FINANCIAL  ASSISTANCE 

Present  law  and  background 

A  taxpayer  may  claim  a  deduction  for  a  loss  on  the  sale  or  other 
disposition  of  property  only  to  the  extent  that  the  taxpayer's  ad- 
justed basis  for  the  property  exceeds  the  amount  realized  on  the 
disposition  and  the  loss  is  not  compensated  for  by  insurance  or  oth- 
erwise (sec.  165  of  the  Code).  In  the  case  of  a  taxpayer  on  the  spe- 
cific charge-off  method  of  accounting  for  bad  debts,  a  deduction  is 
allowable  for  the  debt  only  to  the  extent  that  the  debt  becomes 
worthless  and  the  taxpayer  does  not  have  a  reasonable  prospect  of 
being  reimbursed  for  the  loss.  If  the  taxpayer  accounts  for  bad 
debts  on  the  reserve  method,  the  worthless  portion  of  a  debt  is 
charged  against  the  taxpayer's  reserve  for  bad  debts,  potentially  in- 
creasing the  taxpayer's  deduction  for  an  addition  to  this  reserve. 

A  special  statutory  tax  rule,  enacted  in  1981,  excluded  from  a 
thrift  institution's  income  financial  assistance  received  from  the 
Federal  Savings  and  Loan  Insurance  Corporation  (FSLIC)  11  and 
prohibited  a  reduction  in  the  tax  basis  of  the  thrift  institution's 
assets  on  account  of  the  receipt  of  the  assistance.  Under  the  Tech- 
nical and  Miscellaneous  Revenue  Act  of  1988  (TAMRA),  taxpayers 
generally  were  required  to  reduce  certain  tax  attributes  by  one-half 
the  amount  of  financial  assistance  received  from  the  FSLIC  pursu- 
ant to  certain  acquisitions  of  financially  troubled  thrift  institutions 
occurring  after  December  31,  1988.  These  special  rules  were  re- 
pealed by  FIRREA,  but  still  apply  to  transactions  that  occurred 
before  May  10,  1989. 

Prior  to  the  enactment  of  FIRREA,  the  FSLIC  entered  into  a 
number  of  assistance  agreements  in  which  it  agreed  to  provide  loss 
protection  to  acquirers  of  troubled  thrift  institutions  by  compensat- 
ing them  for  the  difference  between  the  book  value  and  sales  pro- 
ceeds of  "covered  assets."  ' 'Covered  assets"  typically  are  assets  that 
were  classified  as  nonperforming  or  troubled  at  the  time  of  the  as- 
sisted transaction  but  could  include  other  assets  as  well.  Many  of 
these  covered  assets  are  also  subject  to  yield  maintenance  guaran- 
tees, under  which  the  FSLIC  guaranteed  the  acquirer  a  minimum 


1  Until  it  was  abolished  by  the  Financial  Institutions  Reform,  Recovery  and  Enforcement  Act 
of  1989  (FIRREA),  FSLIC  insured  the  deposits  of  its  member  savings  and  loan  associations  and 
was  responsible  for  insolvent  member  institutions.  FIRREA  abolished  FSLIC  and  established  the 
FSLIC  resolution  Fund  (FRF)  to  assume  all  of  the  assets  and  liabilities  of  FSLIC  (other  than 
those  expressly  assumed  or  transferred  to  the  Resolution  Trust  Corporation  (RTQ).  FRF  is  ad- 
ministered by  the  Federal  Deposit  Insurance  Corporation  (FDIC).  The  term  "FSLIC"  is  used 
hereafter  to  refer  to  FSLIC  and  any  successor  to  FSLIC. 
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return  or  yield  on  the  value  of  the  assets.  The  assistance  agree- 
ments also  generally  grant  the  FSLIC  the  right  to  purchase  cov- 
ered assets.  In  addition,  many  of  the  assistance  agreements  permit 
the  FSLIC  to  order  assisted  institutions  to  write  down  the  value  of 
covered  assets  on  their  books  to  fair  market  value  in  exchange  for 
a  payment  in  the  amount  of  the  write-down. 

Under  most  assistance  agreements,  one  or  more  Special  Reserve 
Accounts  are  established  and  maintained  to  account  for  the 
amount  of  FSLIC  assistance  owed  by  the  FSLIC  to  the  acquired 
entity.  The  assistance  agreements  generally  specify  the  precise  cir- 
cumstances under  which  amounts  with  respect  to  covered  assets 
are  debited  to  an  account.  Under  the  assistance  agreements,  these 
debit  entries  generally  are  made  subject  to  prior  FSLIC  direction  or 
approval.  When  amounts  are  so  debited,  the  FSLIC  generally  be- 
comes obligated  to  pay  the  debited  balance  in  the  account  to  the 
acquirer  at  such  times  and  subject  to  such  offsets  as  are  specified 
in  the  assistance  agreement. 

In  September  1990,  the  Resolution  Trust  Corporation  (RTC),  in 
accordance  with  the  requirements  of  FIRREA,  issued  a  report  to 
Congress  and  the  Oversight  Board  of  the  RTC  on  certain  FSLIC-as- 
sisted  transactions  (the  '1988/89  FSLIC  transactions").  The  report 
recommended  further  study  of  the  covered  loss  and  other  tax  issues 
relating  to  these  transactions.  A  March  4,  1991  Treasury  Depart- 
ment report  ("Treasury  report")  on  tax  issues  relating  to  the  1988/ 
89  FSLIC  transactions  concluded  that  deductions  should  not  be  al- 
lowed for  losses  that  are  reimbursed  with  exempt  FSLIC  assistance. 
The  Treasury  report  states  that  the  Treasury  view  is  expected  to  be 
challenged  in  the  courts  and  recommended  that  Congress  enact 
clarifying  legislation  disallowing  these  deductions.2 

The  Treasury  report  reasoned  that  allowing  tax  deductions  for 
losses  on  covered  assets  that  are  compensated  for  by  FSLIC  assist- 
ance gives  thrift  institutions  a  perverse  incentive  to  minimize  the 
value  of  these  assets  when  sold.  The  FSLIC,  and  not  the  institution, 
bears  the  economic  burden  corresponding  to  any  reduction  in  value 
because  it  is  required  to  reimburse  the  thrift  institution  for  the 
loss.  However,  the  tax  benefit  to  the  thrift  institution  and  its  affili- 
ates increases  as  tax  losses  are  enhanced.  The  thrift  institution, 
therefore,  has  an  incentive  to  minimize  the  value  of  covered  assets 
in  order  to  maximize  its  claimed  tax  loss  and  the  attendant  tax  I 
savings. 

House  bill 

General  rule 

Any  FSLIC  assistance  with  respect  to  any  loss  of  principal,  cap-  \ 
ital,  or  similar  amount  upon  the  disposition  of  an  asset  shall  be 
taken  into  account  as  compensation  for  such  loss  for  purposes  of  j 
section  165  of  the  Code.  Any  FSLIC  assistance  with  respect  to  any 
debt  shall  be  taken  into  account  for  purposes  of  determining  1 
whether  such  debt  is  worthless  (or  the  extent  to  which  such  debt  is 
worthless)  and  in  determining  the  amount  of  any  addition  to  a  re-  \ 

2  Department  of  the  Treasury,  Report  on  Tax  Issues  Relating  to  the  1988/89  Federal  Savings 
and  Loan  Insurance  Corporation  Assisted  Transactions,  March,  1991  at  pp.  16-17. 


441 


serve  for  bad  debts.  For  this  purpose,  FSLIC  assistance  means  any 
assistance  or  right  to  assistance  with  respect  to  a  domestic  building 
and  loan  association  (as  defined  in  section  7701(a)(19)  of  the  Code 
without  regard  to  subparagraph  (C)  thereof)  under  section  406(f)  of 
the  National  Housing  Act  or  section  21A  of  the  Federal  Home  Loan 
Bank  Act  (or  under  any  similar  provision  of  law).3 

Thus,  if  a  taxpayer  disposes  of  an  asset  entitled  to  FSLIC  assist- 
ance, no  deduction  is  allowed  under  section  165  of  the  Code  for  a 
loss  (if  any)  on  the  disposition  of  the  asset  to  the  extent  the  assist- 
ance agreement  contemplates  a  right  to  receive  FSLIC  assistance 
with  respect  to  the  loss.  Similarly,  if  a  loan  held  by  a  taxpayer  con- 
stitutes an  asset  entitled  to  FSLIC  assistance,  the  thrift  institution 
shall  not  charge  off  any  amount  of  the  loan  covered  by  the  assist- 
ance agreement  against  the  bad  debt  reserve  and  no  charge-off  will 
be  taken  into  account  in  computing  an  addition  to  the  reserve 
under  the  experience  method,  to  the  extent  the  assistance  agree- 
ment contemplates  a  right  to  receive  FSLIC  assistance  on  a  write- 
down of  such  asset  under  the  agreement  or  on  a  disposition.  The 
institution  also  shall  not  be  allowed  to  deduct  such  amount  of  the 
loan  under  the  specific  charge-off  method.4 

It  is  intended  that  the  right  to  FSLIC  assistance  for  purposes  of 
this  provision  is  to  be  determined  by  reference  to  the  gross  amount 
of  FSLIC  assistance  that  is  contemplated  by  the  assistance  agree- 
ment with  respect  to  the  sale  or  other  disposition,  or  write-down, 
without  taking  into  account  any  offsets  that  might  reduce  the  net 
amount  FSLIC  is  obligated  to  pay  under  the  agreement.  For  exam- 
ple, under  an  assistance  agreement  an  institution's  right  to  be  re- 
imbursed for  a  loss  on  the  disposition  or  write-down  of  an  asset 
may  be  reflected  as  a  debit  to  a  Special  Reserve  Account,  while  cer- 
tain other  items  that  will  reduce  the  ultimate  amount  of  assistance 
to  be  paid  may  be  reflected  as  credits  to  the  account.  In  such  a 
case,  the  gross  amount  of  FSLIC  assistance  contemplated  by  the 
agreement  is  the  amount  represented  by  the  debit,  without  regard 
to  any  offset. 

Financial  assistance  to  which  the  FIRREA  amendments  apply 

The  provision  does  not  apply  to  any  financial  assistance  to  which 
the  amendments  made  by  section  1401(a)(3)  of  FIRREA  apply. 

No  inference 

No  inference  is  intended  as  to  prior  law  or  as  to  the  treatment  of 
any  item  to  which  this  provision  does  not  apply. 


3  FSLIC  assistance  for  purposes  of  the  provision  does  not  include  "net  worth  assistance".  "Net 
worth  assistance"  is  generally  computed  at  the  time  of  an  acquisition,  without  targeting  loss 
coverage  to  ultimate  dispositions  or  write-downs  with  respect  to  particular  assets. 

4  It  is  expected  that,  for  purposes  of  the  adjusted  current  earnings  adjustment  of  the  corporate 
alternative  minimum  tax,  there  will  not  be  any  net  positive  adjustment  to  the  extent  that 
FSLIC  assistance  is  taken  into  account  as  compensation  for  a  loss  or  in  determining  worthless- 
ness  and  there  is,  therefore,  no  deductible  loss  or  bad  debt  charge-off. 
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Effective  date 

In  general 

The  provision  applies  to  financial  assistance  credited  on  or  after 
March  4,  1991,  with  respect  to  (1)  assets  disposed  of  and  charge-offs 
made  in  taxable  years  ending  on  or  after  March  4,  1991;  and  (2) 
assets  disposed  of  and  charge-offs  made  in  taxable  years  ending 
before  March  4,  1991,  but  only  for  purposes  of  determining  the 
amount  of  any  net  operating  loss  carryover  to  a  taxable  year 
ending  on  or  after  March  4,  1991. 

For  this  purpose,  financial  assistance  generally  is  considered  to 
be  credited  when  the  taxpayer  makes  an  approved  debit  entry  to  a 
Special  Reserve  Account  required  to  be  maintained  under  the  as- 
sistance agreement  to  reflect  the  asset  disposition  or  write-down. 
An  amount  will  also  be  considered  to  be  credited  prior  to  March  4, 
1991  if  the  asset  was  sold,  with  prior  FSLIC  approval,  before  that 
date. 

An  amount  is  not  deemed  to  be  credited  for  purposes  of  the  pro- 
vision merely  because  the  FSLIC  has  approved  a  management  or 
business  plan  or  similar  plan  with  respect  to  an  asset  or  group  of 
assets,  or  has  otherwise  generally  approved  a  value  with  respect  to 
an  asset. 

As  an  example  of  the  application  of  the  effective  date  provision, 
assume  that  a  thrift  institution  is  subject  to  a  FSLIC  assistance 
agreement  that,  through  the  use  of  a  Special  Reserve  Account,  op- 
erates to  compensate  the  institution  for  the  difference  between  the 
book  and  fair  market  values  of  certain  covered  assets  upon  their 
disposition  or  write-down.  Further  assume  that  on  February  1,  1991 
the  thrift  institution  wrote  down  a  covered  asset  that  has  a  book 
value  and  tax  basis  of  $100  to  $60,  the  asset's /air  market  value. 
With  FSLIC  approval,  the  institution  debited  the  Special  Reserve 
Account  prior  to  March  4,  1991,  to  reflect  the  write-down  of  $40,  I 
and  properly  submitted  to  the  FSLIC  a  summary  of  the  account 
that  reflected  that  debit,  along  with  other  debits  for  the  quarter 
ended  March  31,  1991.  The  provision  would  not  apply  to  a  loss  ; 
claimed  by  the  thrift  institution  with  respect  to  the  write-down  of 
the  covered  asset  on  February  1,  1991.  The  same  result  would  apply 
if  the  institution  had  sold  the  asset  for  $60  on  February  1  with 
prior  FSLIC  approval.  In  the  sale  case,  the  provision  would  not 
apply  even  if  there  were  no  debit  to  the  Special  Reserve  Account 
prior  to  March  4,  1991,  so  long  as  the  FSLIC  approved  the  amount 
of  the  reimbursable  loss  for  purposes  of  providing  assistance  under  I 
the  agreement. 

Application  to  certain  net  operating  losses 

The  provision  applies  to  the  determination  of  any  net  operating 
loss  5  carried  into  a  taxable  year  ending  on  or  after  March  4,  1991, 
to  the  extent  that  the  net  operating  loss  is  attributable  to  a  loss  or 
charge-off  for  which  the  taxpayer  had  a  right  to  FSLIC  assistance 
which  had  not  been  credited  before  March  4,  1991. 


5  For  purposes  of  determining  any  alternative  minimum  tax  net  operating  loss  carryover  to  1 
periods  ending  on  or  after  March  4,  1991  it  is  expected  that  the  principles  described  in  the  pre- 
ceding  footnote  will  apply. 
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For  example,  assume  a  calendar  year  thrift  institution  is  a  party 
to  a  FSLIC  assistance  agreement  that  compensates  the  institution 
for  the  amount  that  covered  loans  are  written  down  or  charged  off 
pursuant  to  the  agreement.  The  agreement  provides  that  the  insti- 
tution must  receive  the  prior  approval  of  the  FSLIC  to  write  down 
a  loan  for  purposes  of  this  compensation.  Further  assume  that  the 
institution  uses  the  experience  method  to  account  for  bad  debts  for 
tax  purposes,  and  that  in  1990  it  charged  off  $100  with  respect  to  a 
covered  loan.  Assume  that  this  charge-off  initially  reduced  the  tax- 
payer's bad  debt  reserve  balance  by  $100  and  allowed  the  taxpayer 
to  increase  its  addition  to  its  reserve  by  $100  to  bring  the  reserve  to 
an  appropriate  balance.  The  taxpayer  deducted  this  amount  and 
utilized  $20  for  the  year  ended  in  1990  (i.e.,  the  last  taxable  year  of 
the  taxpayer  ending  before  March  4,  1991).  This  produced  a  net  op- 
erating loss  of  $80  for  the  remainder.  The  net  operating  loss  is  car- 
ried forward  to  1991  (a  taxable  year  of  the  taxpayer  ending  on  or 
after  March  4,  1991).  Assume  that  the  taxpayer  did  not  debit  the 
Special  Reserve  Account  prior  to  March  4,  1991.  The  net  operating 
loss  carried  to  1991  would  be  redetermined  taking  into  account  the 
provision.  Applying  the  provision  to  1990  would  result  in  disallow- 
ing the  charge-off  of  the  $100  loan  against  the  experience  method 
reserve,  in  effect  disallowing  the  $100  addition  to  the  reserve.  In 
such  case,  the  taxpayer  would  continue  to  owe  no  tax  for  1990,  but 
the  $80  net  operating  loss  would  be  disallowed.  However,  the  tax- 
payer's tax  liability  for  1990  would  not  be  redetermined  under  the 
provision. 

As  a  further  example,  assume  that  the  net  operating  loss  de- 
scribed in  the  example  directly  above  were  carried  back  to,  and  ab- 
sorbed in,  an  earlier  year  ending  prior  to  March  4,  1991  (rather 
than  being  carried  forward).  In  that  case,  the  provision  would  not 
apply  to  reduce  the  net  operating  loss  carryback. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

4.  DEDUCTION  FOR  MOVING  EXPENSES 

Present  law 

An  employee  or  self-employed  individual  may  claim  a  deduction 
from  gross  income  for  certain  expenses  incurred  as  a  result  of 
moving  to  a  new  residence  in  connection  with  beginning  work  at  a 
new  location  (sec.  217).  The  deduction  is  not  subject  to  the  floor 
which  generally  limits  a  taxpayer's  allowable  miscellaneous  item- 
ized deductions  only  to  those  amounts  which  exceed  2  percent  of 
his  or  her  adjusted  gross  income.  Any  amount  received  directly  or 
I  indirectly  by  such  individual  as  a  reimbursement  of  moving  ex- 
penses must  be  included  in  the  taxpayer's  gross  income  as  compen- 
sation (sec.  82).  The  taxpayer  may  offset  this  income  by  deducting 
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the  moving  expenses  that  would  otherwise  qualify  as  deductible 
items  under  sec.  217. 

Deductible  moving  expenses  are  the  expenses  of  transporting  the 
taxpayer  and  members  of  his  household,  as  well  as  his  household 
goods  and  personal  effects,  from  the  old  to  the  new  residence;  the 
cost  of  meals  and  lodging  en  route;  the  expenses  for  pre-move 
househunting  trips;  temporary  living  expenses  for  up  to  30  days  in 
the  general  location  of  the  new  job;  and  certain  expenses  related  to 
both  the  sale  or  settlement  of  a  lease  on  the  old  residence  and  the 
purchase  of  a  new  residence  in  the  general  location  of  the  new  job. 

The  moving  expense  deduction  is  subject  to  a  number  of  limita- 
tions. A  maximum  of  $1,500  can  be  deducted  for  pre-move  house- 
hunting and  temporary  living  expenses  in  the  general  location  of 
the  new  job.  A  maximum  of  $3,000  (reduced  by  any  deduction 
claimed  for  househunting  or  temporary  living  expenses)  can  be  de- 
ducted for  certain  qualified  expenses  for  the  sale  and  purchase  of  a 
residence  or  settlement  of  a  lease.  If  both  a  husband  and  wife  begin 
new  jobs  in  the  same  general  location,  the  move  is  treated  as  a 
single  commencement  of  work.  If  a  husband  and  wife  file  separate 
returns,  the  maximum  deductible  amounts  available  to  each  is  one- 
half  the  amounts  otherwise  allowed. 

Also,  in  order  for  a  taxpayer  to  claim  a  moving  expense  deduc- 
tion, his  new  principal  place  of  work  has  to  be  at  least  35  miles 
farther  from  his  former  residence  than  was  his  former  principal 
place  of  work  (or  his  former  residence,  if  he  has  no  former  place  of 
work). 

House  bill 

The  House  bill  increases  the  mileage  limitation  from  35  to  75 
miles. 

Effective  date. — The  provision  is  effective  for  moving  expenses 
paid  on  or  after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  three 
modifications: 

(1)  The  $1,500  limit  on  pre-move  househunting  and  temporary 
living  expenses  in  the  general  location  of  the  new  job  is  repealed. 
The  overall  $3,000  limit  is  retained. 

(2)  An  individual  is  allowed  an  above-the-line  deduction  under 
section  62  in  computing  adjusted  gross  income  for  an  amount  equal 
to  the  otherwise  allowable  deduction  for  moving  expenses  but  only 
to  the  extent  such  expenses  are  reimbursed  and  included  in  the 
gross  income  of  the  taxpayer  under  section  82. 

(3)  To  the  extent  that  moving  expenses  are  unreimbursed,  the  de- 
duction is  made  subject  to  the  2-percent  floor  on  miscellaneous 
itemized  deductions. 

Effective  date. — The  provision  is  effective  for  moving  expenses 
paid  or  incurred  after  the  date  of  enactment. 
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5.  TREATMENT  OF  PRE-CONTRIBUTION  GAIN  ON  CERTAIN  PARTNERSHIP 

REDEMPTIONS 

Present  law 

Generally,  if  a  partner  contributes  appreciated  property  to  a 
partnership,  no  gain  is  recognized  to  the  contributing  partner  at 
the  time  of  the  contribution,  but  gain  recognized  subsequently  by 
the  partnership  with  respect  to  that  property  must  be  allocated  to 
the  contributing  partner  to  the  extent  of  the  pre-contribution  ap- 
preciation. In  addition,  if  the  property  is  subsequently  distributed 
to  another  partner  within  5  years  of  the  contribution,  the  contrib- 
uting partner  generally  will  recognize  gain  as  if  the  property  was 
sold  for  its  fair  market  value  at  the  time  of  the  distribution  (sec. 
704(c)(1)(B)).  Generally,  the  contributing  partner's  basis  in  His  part- 
nership interest  is  increased  by  the  basis  of  the  contributed  proper- 
ty at  the  time  of  the  contribution. 

If  a  partnership  distributes  property  to  a  partner,  the  partner 
does  not  recognize  income  except  to  the  extent  any  cash  received  in 
the  distribution  exceeds  such  partner's  basis  for  his  partnership  in- 
terest. The  distributee  partner's  basis  in  distributed  property  is  de- 
termined by  reference  to  either  the  partnership's  basis  for  the 
property  or  the  partner's  basis  for  his  partnership  interest  depend- 
ing on  various  factors.  Present  law  generally  does  not  require  a 
partner  who  contributes  appreciated  property  to  a  partnership  to 
recognize  pre-contribution  gain  upon  a  subsequent  distribution  of 
other  property  to  that  partner  even  if  the  value  of  that  other  prop- 
erty exceeds  the  partner's  basis  in  his  partnership  interest.  1 

House  bill 

The  House  bill  requires  a  partner  who  contributes  appreciated 
property  to  a  partnership  to  include  pre-contribution  gain  in 
income  to  the  extent  that  the  value  of  other  property  distributed 
by  the  partnership  exceeds  his  adjusted  basis  in  his  partnership  in- 
terest. The  bill  applies  whether  or  not  the  contributing  partner's 
interest  in  the  partnership  is  reduced  in  connection  with  the  distri- 
bution. It  generally  applies  only  if  the  distribution  is  made  within  5 
years  after  the  contribution  of  the  appreciated  property.  The  bill 
provides  rules  for  taking  into  consideration  multiple  contributions 
by  the  same  partner  within  the  five-year  period  and  generally  per- 
mits the  netting  of  precontribution  losses  against  pre-contribution 
gains.  Generally,  the  character  of  the  gain  or  loss  is  determined  as 
if  the  partnership  had  sold  the  distributed  property. 

Appropriate  basis  adjustments  are  to  be  made  in  the  basis  of  the 
distributed  property  and  the  relevant  contributed  property  to  take 
account  of  gain  recognized  by  the  distributee  partner  under  the 
bill. 


1  Present  law  does  limit  the  use  of  partnerships  to  make  disguised  sales  of  appreciated  proper- 
ty by  providing  that  if  there  is  a  direct  or  indirect  transfer  of  money  or  property  by  a  partner  to 
a  partnership,  and  a  related  transfer  of  money  or  other  property  by  the  partnership  to  the 
transferor  partner  or  another  partner,  and  the  transfers,  viewed  together,  are  properly  charac- 
terized as  a  sale  or  exchange  of  property,  then  the  transfers  are  treated  as  a  transaction  occur- 
ring between  the  partnership  and  a  non-partner,  or  between  non-partners  (sec.  707(aXlXB)). 
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Gain  recognition  generally  is  not  required  to  the  extent  the  part- 
nership distributes  property  which  had  been  contributed  by  the  dis- 
tributee partner.  If  the  property  distributed  consists  of  an  interest 
in  an  entity,  however,  gain  recognition  is  nevertheless  required  to 
the  extent  that  the  value  of  the  interest  in  the  entity  is  attributa- 
ble to  property  contributed  to  the  entity  after  the  interest  in  it  was 
contributed  to  the  partnership.  For  example,  contributing  partner 
A  is  required  to  recognize  pre-contribution  gain  in  the  following 
transaction.  Partner  A  contributes  appreciated  asset  X  and  the 
stock  of  a  corporation  with  no  substantial  assets.  Partner  B  contrib- 
utes cash  in  an  amount  equal  to  the  value  of  appreciated  asset  X. 
The  partnership  thereupon  contributes  the  cash  it  received  from  B 
to  the  corporation,  and  then  distributes  the  stock  of  the  corporation 
(whose  value  is  increased  by  the  amount  of  the  cash)  back  to  A 
(within  5  years  of  A's  contribution).  Although  A  contributed  the 
stock  of  the  corporation  to  the  partnership,  he  is  subject  to  tax  on 
pre-contribution  gain  with  respect  to  asset  X.  Similarly,  the  bill 
provides  that  if  contributed  property  is  distributed  indirectly  to  a 
partner  other  than  its  contributor,  the  contributing  partner  is  sub- 
ject to  tax  on  the  pre-contribution  gain  as  if  the  property  had  been 
distributed  directly  rather  than  indirectly.  Thus,  if  in  the  above  ex- 
ample B  (rather  than  A)  had  contributed  stock  of  a  corporation  to 
the  partnership,  and  the  partnership  had  contributed  appreciated 
asset  X  to  the  corporation  and  distributed  the  stock  back  to  B,  A 
would  have  been  subject  to  tax  on  pre-contribution  gain  with  re- 
spect to  asset  X. 

Effective  date. — The  House  bill  applies  to  partnership  distribu- 
tions after  February  14,  1992. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  does  not  adopt  the  House  bill. 
IV.  Simplification  Provisions 
A.  Provisions  Relating  to  Individuals 

1.  ROLLOVER  OF  GAIN  ON  SALE  OF  PRINCIPAL  RESIDENCE  IN  THE  CASE 
OF  MULTIPLE  ROLLOVERS  AND  IN  CASE  OF  DIVORCE  OR  SEPARATION 

Present  law 

No  gain  is  recognized  on  the  sale  of  a  principal  residence  if  a 
new  residence  at  least  equal  in  cost  to  the  sales  price  of  the  old  res- 
idence is  purchased  and  used  by  the  taxpayer  as  his  or  her  princi- 
pal residence  within  a  specified  period  of  time  (sec.  1034).  This  re- 
placement period  generally  begins  two  years  before  and  ends  two 
years  after  the  date  of  sale  of  the  old  residence.  The  basis  of  the 
replacement  residence  is  reduced  by  the  amount  of  any  gain  not 
recognized  on  the  sale  of  the  old  residence  by  reason  of  section 
1034. 
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In  general,  nonrecognition  treatment  is  available  only  once 
during  any  two-year  period.  In  addition,  if  the  taxpayer  purchases 
more  than  one  residence  during  the  replacement  period  and  such 
residences  are  each  used  as  the  taxpayer's  principal  residence 
within  two  years  after  the  date  of  sale  of  the  old  residence,  only 
the  last  residence  so  used  is  treated  as  the  replacement  residence. 

Special  rules  apply,  however,  if  residences  are  sold  in  order  to  re- 
locate for  employment  reasons.  First,  the  number  of  times  nonrec- 
ognition treatment  is  available  during  a  two-year  period  is  not  lim- 
ited. Second,  if  a  residence  is  sold  within  two  years  after  the  sale  of 
the  old  residence,  the  residence  sold  is  treated  as  the  last  residence 
used  by  the  taxpayer  and  thus  as  the  only  replacement  residence. 

The  determination  whether  property  is  used  by  a  taxpayer  as  a 
principal  residence  depends  upon  all  the  facts  and  circumstances  in 
each  case,  including  the  good  faith  of  the  taxpayer.  No  safe  harbor 
is  provided  for  sales  of  principal  residences  incident  to  divorce  or 
marital  separation. 

House  bill 

Under  the  House  bill,  gain  is  rolled  over  from  one  residence  to 
another  residence  in  the  order  the  residences  are  purchased  and 
used,  regardless  of  the  taxpayer's  reasons  for  the  sale  of  the  old 
residence.  In  addition,  gain  may  be  rolled  over  more  than  once 
within  a  two-year  period.  Thus,  the  rules  that  formerly  applied 
only  if  a  taxpayer  sold  his  residence  in  order  to  relocate  for  em- 
ployment purposes  will  apply  in  all  cases.  As  under  present  law, 
the  basis  of  each  succeeding  residence  is  reduced  by  the  amount  of 
gain  not  recognized  on  the  sale  of  the  prior  residence. 

Also,  the  bill  provides  a  safe  harbor  in  the  determination  of  prin- 
cipal residence  in  certain  cases  incident  to  divorce  or  marital  sepa- 
ration. Specifically,  the  bill  provides  that  a  residence  is  treated  as 
the  taxpayer's  principal  residence  at  the  time  of  sale  if  (1)  the  resi- 
dence is  sold  pursuant  to  a  divorce  or  marital  separation  and  (2) 
the  taxpayer  used  such  residence  as  his  or  her  principal  residence 
at  any  time  during  the  two-year  period  ending  on  the  date  of  sale. 

Effective  date. — The  provision  applies  to  sales  of  old  residences 
(within  the  meaning  of  section  1034)  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  contains  the  provision  relating  to  the 
case  of  divorce  but  not  the  provision  relating  to  multiple  rollovers. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

2.  DE  MINIMIS  EXCEPTION  TO  PASSIVE  LOSS  RULE 

Present  law 

The  passive  loss  rules  limit  deductions  and  credits  from  passive 
trade  or  business  activities.  Deductions  from  passive  activities,  to 
the  extent  they  exceed  income  from  passive  activities,  generally 
may  not  be  deducted  against  other  income,  such  as  wages,  portfolio 
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income,  or  business  income  that  is  not  from  a  passive  activity.  De- 
ductions that  are  suspended  under  this  rule  are  carried  forward 
and  treated  as  deductions  from  passive  activities  in  the  next  year. 
The  suspended  losses  from  a  passive  activity  are  allowed  in  full 
when  a  taxpayer  disposes  of  the  entire  interest  in  the  passive  activ- 
ity to  an  unrelated  person. 

Passive  activities  are  defined  to  include  trade  or  business  activi- 
ties in  which  the  taxpayer  does  not  materially  participate.  Material 
participation  requires  a  taxpayer  to  be  involved  in  the  operations 
of  the  activity  on  a  regular,  continuous  and  substantial  basis. 

Rental  activities  are  also  included  in  the  definition  of  passive  ac- 
tivities. A  special  rule  permits  the  deduction  of  up  to  $25,000  of 
losses  from  certain  rental  real  estate  activities  in  which  the  tax- 
payer actively  participates  (even  though  the  activities  are  consid- 
ered passive)  for  taxpayers  with  adjusted  gross  incomes  of  $100,000 
or  less.  This  deduction  is  phased  out  for  taxpayers  with  adjusted 
gross  incomes  between  $100,000  and  $150,000.  A  rental  activity  is 
defined  as  any  activity  where  payments  are  principally  for  the  use 
of  tangible  property. 

House  bill 

The  House  bill  creates  a  $200  de  minimis  exception  to  the  rule 
disallowing  net  passive  activity  losses.  Under  the  exception,  a  tax- 
payer who  is  an  individual  and  whose  total  net  passive  activity 
losses  for  the  year  do  not  exceed  $200  for  the  taxable  year  general- 
ly may  deduct  such  losses  for  the  year.  The  exception  also  applies 
to  estates  for  the  first  two  taxable  years  following  the  decedent's 
death.  Similarly  to  the  present-law  rules  applicable  to  the  $25,000 
exception,  the  amount  under  the  exception  provided  in  the  bill  is 
$100  in  the  case  of  a  married  taxpayer  filing  a  separate  return,  and 
the  exception  is  not  available  in  the  case  of  a  married  taxpayer 
filing  a  separate  return  who  does  not  live  apart  from  his  spouse  at 
all  times  during  the  taxable  year. 

The  $200  exception  is  available  only  for  taxpayers  with  net  pas- 
sive activity  losses  totalling  $200  or  less;  a  taxpayer  with  $300  of 
passive  losses  for  the  year,  for  example,  is  not  eligible  for  the  $200 
exception.  The  $200  exception  is  applied  after  determining  the  tax- 
payer's net  passive  activity  loss  for  the  year  (which  includes  taking 
into  account  suspended  losses  from  prior  years),  but  before  taking 
the  $25,000  allowance  for  rental  real  estate.  Thus,  for  example,  if  a 
taxpayer  has  $500  of  losses  from  rental  real  estate,  he  is  not  eligi- 
ble for  the  $200  exception  but  may  be  eligible  for  the  $25,000  excep- 
tion (assuming  he  otherwise  meets  the  requirements  of  the  $25,000 
exception).  In  all  other  respects,  the  $200  exception  is  applied  after 
all  other  applicable  rules  under  the  passive  loss  rule. 

The  $200  exception  does  not  apply  with  respect  to  passive  activi- 
ty credits. 

The  $200  exception  does  not  apply  with  respect  to  items  from 
publicly  traded  partnerships,  to  which  the  passive  loss  rule  has  sep- 
arate application  under  present  law. 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1991. 
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Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

3.  PERMIT  PAYMENT  OF  TAXES  BY  CREDIT  CARD 

Present  law 

Payment  of  taxes  may  be  made  by  checks  or  money  orders,  to 
the  extent  and  under  the  conditions  provided  by  regulations. 

House  bill 

The  House  bill  permits  payment  of  taxes  by  credit  card,  to  the 
extent  and  under  the  conditions  provided  by  regulations. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment, 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

4.  ELECTION  BY  PARENT  TO  CLAIM  UNEARNED  INCOME  OF  CERTAIN 
CHILDREN  ON  PARENT'S  RETURN 

Present  law 

The  net  unearned  income  of  a  child  under  14  years  of  age  is 
taxed  to  the  child  at  the  parents'  statutory  rate.  Net  unearned 
income  means  unearned  income  less  the  sum  of  $600  and  the  great- 
er of:  (1)  $600  or,  (2)  if  the  child  itemizes  deductions,  the  amount  of 
allowable  deductions  directly  connected  with  the  production  of  the 
unearned  income.  The  dollar  amounts  are  adjusted  for  inflation. 

In  certain  circumstances,  a  parent  may  elect  to  include  a  child's 
unearned  income  on  the  parent's  income  tax  return  if  the  child's 
income  is  less  than  $5,000.  A  parent  making  this  election  must  in- 
clude the  gross  income  of  the  child  in  excess  of  $1,000  in  income  for 
the  taxable  year.  In  addition,  the  parent  must  report  an  additional 
tax  liability  equal  to  the  lesser  of  (1)  $75  or  (2)  15  percent  of  the 
excess  of  the  child's  income  over  $500.  The  dollar  amounts  for  the 
election  are  not  adjusted  for  inflation. 

A  person  claimed  as  a  dependent  cannot  claim  a  standard  deduc- 
tion exceeding  the  greater  of  $600  or  such  person's  earned  income, 
For  alternative  minimum  tax  purposes,  the  exemption  of  a  child 
under  14  years  of  age  generally  cannot  exceed  the  sum  of  such 
child's  earned  income  plus  $1,000.  The  $600  amount  is  adjusted  for 
inflation  but  the  $1,000  amount  is  not. 
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House  bill 

The  House  bill  adjusts  for  inflation  the  dollar  amounts  involved 
in  the  election  to  claim  unearned  income  on  the  parent's  return.  It 
likewise  indexes  the  $1,000  amount  used  in  computing  the  child's 
alternative  minimum  tax. 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1991. 

Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

5.  SIMPLIFIED  FOREIGN  TAX  CREDIT  LIMITATION  FOR  INDIVIDUALS 

Present  law 

In  order  to  compute  the  foreign  tax  credit,  a  taxpayer  computes 
foreign  source  taxable  income  and  foreign  taxes  paid  in  each  of  the 
applicable  separate  foreign  tax  credit  limitation  categories.  In  the 
case  of  an  individual,  this  requires  the  filing  of  IRS  Form  1116,  de- 
signed to  elicit  sufficient  information  to  perform  the  necessary  cal- 
culations. 

In  many  cases,  individual  taxpayers  who  are  eligible  to  credit 
foreign  taxes  may  have  only  a  modest  amount  of  foreign  source 
gross  income,  all  of  which  is  income  from  investments  (e.g.,  divi- 
dends from  a  foreign  corporation  subject  to  foreign  withholding 
taxes  or  dividends  from  a  domestic  mutual  fund  that  can  pass 
through  its  foreign  taxes  to  the  shareholder  (see  sec.  853)).  Taxable 
income  of  this  type  ordinarily  is  subject  to  the  single  foreign  tax 
credit  limitation  category  known  as  passive  income.  However, 
under  certain  circumstances,  the  Code  treats  investment-type 
income  (e.g.,  dividends  and  interest)  as  income  in  several  other  sep- 
arate limitation  categories  (e.g.,  high  withholding  tax  interest 
income,  general  limitation  income)  designed  to  accomplish  certain 
policy  objectives  or  forestall  certain  abuses.  For  this  reason,  any 
taxpayer  with  foreign  source  gross  income  is  required  to  provide 
sufficient  detail  on  Form  1116  to  ensure  that  foreign  source  taxable 
income  from  investments,  as  well  as  all  other  foreign  source  tax- 
able income,  is  allocated  to  the  correct  limitation  category. 

House  bill 

The  House  bill  allows  individuals  with  no  more  than  $200  of 
creditable  foreign  taxes,  and  no  foreign  source  income  other  than 
income  that  is  in  the  passive  basket,  to  elect  a  simplified  foreign 
tax  credit  limitation  equal  to  the  lesser  of  25  percent  of  the  individ- 
ual's foreign  source  gross  income  or  the  amount  of  the  creditable 
foreign  taxes  paid  or  accrued  by  the  individual  during  the  taxable 
year.  (It  is  intended  that  an  individual  electing  this  simplified  limi- 
tation calculation  not  be  required  to  file  Form  1116  in  order  to 
obtain  the  benefit  of  the  credit.)  A  person  who  elects  the  simplified 
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foreign  tax  credit  limitation  is  not  allowed  a  credit  for  any  foreign 
tax  not  shown  on  a  payee  statement  (as  that  term  is  defined  in  sec. 
6724(d)(2))  furnished  to  him  or  her.  Nor  is  the  person  entitled  to 
treat  any  excess  credits  for  a  taxable  year  to  which  the  election  ap- 
plied as  a  carryover  to  another  taxable  year.  Because  the  limita- 
tion for  a  taxable  year  to  which  the  election  applies  can  be  no  more 
than  the  creditable  foreign  taxes  actually  paid  for  the  taxable  year, 
it  is  also  the  case  under  the  House  bill  that  no  excess  credits  from 
another  year  can  be  carried  over  to  the  taxable  year  to  which  the 
election  applies. 

For  purposes  of  the  simplified  limitation,  passive  income  general- 
ly is  defined  to  include  all  types  of  income  that  would  be  foreign 
personal  holding  company  income  under  the  subpart  F  rules,  plus 
income  inclusions  from  passive  foreign  corporations  (as  defined  by 
the  House  bill),  so  long  as  the  income  is  shown  on  a  payee  state- 
ment furnished  to  the  individual.  Thus,  for  purposes  of  the  simpli- 
fied limitation,  passive  income  includes  all  dividends,  interest  (and 
income  equivalent  to  interest),  royalties,  rents,  and  annuities;  net 
gains  from  dispositions  of  property  giving  rise  to  such  income;  net 
gains  from  certain  commodities  transactions;  and  net  gains  from 
foreign  currency  transactions  that  give  rise  to  foreign  currency 
gains  and  losses  as  defined  in  section  988.  The  statutory  exceptions 
to  treating  these  types  of  income  as  passive  for  foreign  tax  credit 
limitation  purposes,  such  as  the  exceptions  for  high-taxed  income 
and  high-withholding-tax  interest,  are  not  applicable  in  determin- 
ing eligibility  to  use  the  simplified  limitation. 

Although  an  estate  or  trust  generally  computes  taxable  income 
and  credits  in  the  same  manner  as  in  the  case  of  an  individual 
(Code  sec.  641(b);  Treas.  Reg.  sec.  1.641(b)-!),  the  simplified  limita- 
tion does  not  apply  to  an  estate  or  trust.  * 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
agreement. 

6.  PERSONAL  TRANSACTIONS  BY  INDIVIDUALS  IN  FOREIGN  CURRENCY 

Present  law 

When  a  U.S.  taxpayer  with  a  U.S.  dollar  functional  currency 
makes  a  payment  in  a  foreign  currency,  gain  or  loss  (referred  to  as 
"exchange  gain  or  loss")  arises  from  any  change  in  the  value  of  the 
foreign  currency  relative  to  the  U.S.  dollar  between  the  time  the 
currency  was  acquired  (or  the  obligation  to  pay  was  incurred)  and 
the  time  that  the  payment  is  made.  Gain  or  loss  results  because 
foreign  currency,  unlike  the  U.S.  dollar,  is  treated  as  property  for 
Federal  income  tax  purposes. 

Exchange  gain  or  loss  can  arise  in  the  course  of  a  trade  or  busi- 
ness or  in  connection  with  an  investment  transaction.  Exchange 
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gain  or  loss  can  also  arise  where  foreign  currency  was  acquired  for 
personal  use.  For  example,  the  IRS  has  ruled  that  a  taxpayer  who 
converts  U.S.  dollars  to  a  foreign  currency  for  personal  use— while 
traveling  abroad — realizes  exchange  gain  or  loss  on  reconversion  of 
appreciated  or  depreciated  foreign  currency  (Rev.  Rul.  74-7,  1974-1 
C.B.  198). 

Prior  to  the  Tax  Reform  Act  of  1986  (the  "1986  Act"),  most  of  the 
rules  for  determining  the  Federal  income  tax  consequences  of  for- 
eign currency  transactions  were  embodied  in  a  series  of  court  cases 
and  revenue  rulings  issued  by  the  Internal  Revenue  Service 
("IRS").  Additional  rules  of  limited  application  were  provided  by 
Treasury  regulations  and,  in  a  few  instances,  statutory  bills.  Pre- 
1986  law  was  believed  to  be  unclear  regarding  the  character,  the 
timing  of  recognition,  and  the  source  of  gain  or  loss  due  to  fluctua- 
tions in  the  exchange  rate  of  foreign  currency.  The  result  of  prior 
law  was  uncertainty  of  tax  treatment  for  many  legitimate  transac- 
tions, as  well  as  opportunities  for  tax-motivated  transactions. 
Therefore,  in  1986,  Congress  determined  that  a  comprehensive  set 
of  rules  should  be  provided  for  the  U.S.  tax  treatment  of  transac- 
tions involving  "nonfunctional  currencies;"  that  is,  currencies 
other  than  the  taxpayer's  "functional  currency." 

However,  the  1986  Act  provisions  designed  to  clarify  the  treat- 
ment of  currency  transactions,  primarily  found  in  section  988, 
apply  to  transactions  entered  into  by  an  individual  only  to  the 
extent  that  expenses  attributable  to  such  transactions  would  be  de- 
ductible under  section  162  (as  a  trade  or  business  expense)  or  sec- 
tion 212  (as  an  expense  of  producing  income,  other  than  expenses 
incurred  in  connection  with  the  determination,  collection,  or 
refund  of  taxes).  Therefore,  the  principles  of  pre-1986  law  continue 
to  apply  to  personal  currency  transactions.1 

House  bill 

In  a  case  where  an  individual  acquires  nonfunctional  currency 
and  then  disposes  of  it  in  a  personal  transaction,  and  where  ex- 
change rates  have  changed  in  the  intervening  period,  the  House 
bill  provides  for  nonrecognition  of  an  individual's  resulting  ex- 
change gain  not  exceeding  $200.  The  House  bill  does  not  change 
the  treatment  of  resulting  exchange  losses.  It  is  understood  that 
under  other  Code  provisions,  such  losses  typically  are  not  deducti- 
ble by  individuals  (e.g.,  sec.  165(c)). 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1991. 

Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 


1  See,  e.g.,  Rev.  Rul.  90-79,  1990-2  C.B.  187  (where  the  taxpayer  purchased  a  house  in  a  for- 
eign country,  financed  by  a  foreign  currency  loan,  and  the  currency  appreciates  before  the 
house  is  sold  and  the  loan  is  repaid,  the  taxpayer's  exchange  loss  on  repayment  of  the  loan  is 
not  deductible  under  sec.  165  and  does  not  offset  taxable  gain  on  the  sale  of  the  house). 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

7.  MAKE  INCOME  TAX  WITHHOLDING  RULES  PARALLEL  TO  RULES  FOR 
EXCLUSION  FROM  INCOME  FOR  COMBAT  PAY 

Present  law 

Exclusion  for  combat  pay 

Gross  income  does  not  include  certain  combat  pay  of  members  of 
the  Armed  Forces  (sec.  112).  If  enlisted  personnel  serve  in  a  combat 
zone  during  any  part  of  any  month,  military  pay  for  that  month  is 
excluded  from  gross  income  (special  rules  apply  if  enlisted  person- 
nel are  hospitalized  as  a  result  of  injuries,  wounds,  or  disease  in- 
curred in  a  combat  zone).  In  the  case  of  commissioned  officers, 
these  exclusions  from  income  are  limited  to  $500  per  month  of  mili- 
tary pay. 

Income  tax  withholding 

There  is  no  income  tax  withholding  with  respect  to  military  pay 
for  a  month  in  which  a  member  of  the  Armed  Forces  of  the  United 
States  is  entitled  to  the  benefits  of  section  112  (sec.  3401(a)(2)).  With 
respect  to  enlisted  personnel,  this  income  tax  withholding  rule  par- 
allels the  exclusion  from  income  under  section  112:  there  is  total 
exemption  from  income  tax  withholding  and  total  exclusion  from 
income.  With  respect  to  officers,  however,  the  withholding  rule  is 
not  parallel:  there  is  total  exemption  from  income  tax  withholding, 
although  the  exclusion  from  income  is  limited  to  $500  per  month. 

House  bill 

The  House  bill  makes  the  income  tax  withholding  exemption 
rules  parallel  to  the  rules  providing  an  exclusion  from  income  for 
combat  pay. 

Effective  date. — The  provision  is  effective  as  of  January  1,  1993. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

8.  EXPANDED  ACCESS  TO  SIMPLIFIED  INCOME  TAX  RETURNS 

Present  law 

There  are  three  principal  tax  forms  that  are  utilized  by  individ- 
ual taxpayers:  Form  1040EZ,  Form  1040A,  and  Form  1040. 

House  bill 

The  House  bill  provides  that  the  Secretary  of  the  Treasury  (or 
his  delegate)  shall  take  such  actions  as  may  be  appropriate  to 
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expand  access  to  simplified  individual  income  tax  forms  and  other- 
wise to  simplify  the  individual  income  tax  returns. 

The  bill  also  requires  that  the  Secretary  submit  a  report  to  the 
Congress  on  the  actions  undertaken  pursuant  to  this  bill,  together 
with  any  recommendations  he  may  deem  advisable. 

Effective  date. — The  report  is  due  no  later  than  one  year  after 
the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

9.  SIMPLIFICATION  OF  TAX  TREATMENT  OF  RURAL  LETTER  CARRIERS' 
VEHICLE  EXPENSES 

Present  law 

A  taxpayer  who  uses  his  or  her  automobile  for  business  purposes 
may  deduct  the  business  portion  of  the  actual  operation  and  main- 
tenance expenses  of  the  vehicle,  plus  depreciation  (subject  to  the 
limitations  of  sec.  280F).  If  the  taxpayer  is  an  employee  and  these 
expenses  are  not  reimbursed,  the  deduction  is  subject  to  the  two- 
percent  floor.  Alternatively,  the  taxpayer  may  elect  to  utilize  a 
standard  mileage  rate  in  computing  the  deduction  allowable  for 
business  use  of  an  automobile  that  has  not  been  fully  depreciated. 
Under  this  election,  the  taxpayer's  deduction  equals  the  applicable 
rate  multiplied  by  the  number  of  miles  driven  for  business  pur- 
poses and  is  taken  in  lieu  of  deductions  for  depreciation  and  actual 
operation  and  maintenance  expenses. 

An  employee  of  the  U.S.  Postal  Service  may  compute  his  or  her 
deduction  for  business  use  of  an  automobile  in  performing  services 
involving  the  collection  and  delivery  of  mail  on  a  rural  route  by 
using,  for  all  business  use  mileage,  150  percent  of  the  standard 
mileage  rate. 

House  bill 

The  House  bill  repeals  the  special  rate  of  150  percent  of  the 
standard  mileage  rate.  In  its  place,  the  bill  provides  that  the  rate 
of  reimbursement  provided  by  the  Postal  Service  to  rural  letter 
carriers  is  considered  to  be  equivalent  to  their  expenses.  The  rate 
of  reimbursement  that  is  considered  to  be  equivalent  to  their  ex- 
penses is  the  rate  of  reimbursement  contained  in  the  1991  collec- 
tive bargaining  agreement,  which  may  in  the  future  be  increased 
by  no  more  than  the  rate  of  inflation. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning after  December  31,  1991. 

Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
agreement. 

10.  EXEMPTION  FROM  LUXURY  EXCISE  TAX  FOR  CERTAIN  EQUIPMENT 
INSTALLED  ON  PASSENGER  VEHICLES  FOR  USE  BY  DISABLED  INDIVIDUALS 

Present  law 

The  Code  imposes  a  10-percent  excise  tax  on  the  portion  of  the 
retail  price  of  a  passenger  vehicle  that  exceeds  $30,000.  The  tax 
also  applies  to  separate  purchases  of  component  parts  and  accesso- 
ries occurring  within  six  months  of  the  date  the  vehicle  is  placed  in 
service. 

House  bill 

The  House  bill  provides  that  the  luxury  excise  tax  does  not  apply 
to  a  part  or  accessory  installed  on  a  passenger  vehicle  to  enable  or 
assist  an  individual  with  a  disability  to  operate  the  vehicle,  or  to 
enter  or  exit  the  vehicle,  in  order  to  compensate  for  the  effect  of 
the  disability. 

Persons  entitled  to  a  refund  may  obtain  it  through  the  dealer  at 
which  they  purchased  the  taxed  item,  as  provided  under  present- 
law  Code  section  6416. 

Effective  date. — The  provision  is  effective  for  purchases  after  De- 
cember 31,  1990. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

B.  Pension  Simplification 

1.  SIMPLIFIED  DISTRIBUTION  RULES 

Present  law 

In  general 

Under  present  law,  a  distribution  of  benefits  from  a  tax-favored 
retirement  arrangement  generally  is  includible  in  gross  income  in 
the  year  it  is  paid  or  distributed  under  the  rules  relating  to  the 
taxation  of  annuities.  A  tax-favored  retirement  arrangement  in- 
cludes (1)  a  qualified  pension  plan  (sec.  401(a)),  (2)  a  qualified  annu- 
ity plan  (sec.  403(a))  and  (3)  a  tax-sheltered  annuity  (sec.  403(b)). 
Special  rules  apply  in  the  case  of  lump-sum  distributions  from  a 
qualified  plan,  distributions  that  are  rolled  over  to  an  individual 
retirement  arrangement  (IRA),  distributions  of  employer  securities, 
and  employer-provided  death  benefits. 
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Rollovers 

Under  present  law,  a  total  or  partial  distribution  of  the  balance 
to  the  credit  of  an  employee  under  a  qualified  plan,  a  qualified  an- 
nuity plan,  or  a  tax-sheltered  annuity  may,  under  certain  condi- 
tions, be  rolled  over  tax  free  to  an  IRA  or  another  qualified  plan  or 
annuity  (sees.  402(a),  403(a),  and  403(b)).  A  rollover  of  a  partial  dis- 
tribution is  permitted  if  (1)  the  distribution  equals  at  least  50  per- 
cent of  the  balance  to  the  credit  of  the  employee,  (2)  the  distribu- 
tion is  not  one  of  a  series  of  periodic  payments,  (3)  the  distribution 
is  made  on  account  of  death,  disability,  or  separation  from  service, 
and  (4)  the  employee  elects  rollover  treatment.  A  partial  distribu- 
tion may  only  be  rolled  over  to  an  IRA  and  not  to  another  qualified 
plan. 

The  maximum  amount  of  a  distribution  that  can  be  rolled  over  is 
the  amount  of  the  distribution  that  would  otherwise  be  taxable. 
That  is,  after-tax  employee  contributions  cannot  be  rolled  over.  In 
addition,  minimum  required  distributions  (sec.  401(a)(9))  may  not  be 
rolled  over.  The  rollover  must  be  made  within  60  days  after  the  dis- 
tribution is  received. 

Lump-sum  distributions 

Under  present  law,  lump-sum  distributions  from  qualified  plans 
and  annuities  are  eligible  for  special  5-year  forward  income  averag- 
ing (sec.  402(e)).  In  general,  a  lump-sum  distribution  is  a  distribu- 
tion within  one  taxable  year  of  the  balance  to  the  credit  of  an  em- 
ployee which  becomes  payable  to  the  recipient  (1)  on  account  of  the 
death  of  the  employee,  (2)  after  the  employee  attains  age  59  V2,  (3) 
on  account  of  the  employee's  separation  from  service,  or  (4)  in  the 
case  of  self-employed  individuals,  on  account  of  disability.  In  addi- 
tion, a  distribution  is  treated  as  a  lump-sum  distribution  only  if  the 
employee  has  been  a  participant  in  the  plan  for  at  least  5  years 
before  the  year  of  the  distribution.  Lump-sum  treatment  is  not 
available  for  distributions  from  tax-sheltered  annuity  contracts 
(sec.  403(b)). 

A  taxpayer  is  permitted  to  make  an  election  with  respect  to  a 
lump-sum  distribution  received  on  or  after  the  employee  attains 
age  59  Vfe  to  use  5-year  forward  income  averaging  under  the  tax 
rates  in  effect  for  the  taxable  year  in  which  the  distribution  is 
made.  However,  only  one  such  election  on  or  after  age  59  V2  may  be 
made  with  respect  to  any  employee. 

Special  transition  rules  adopted  in  the  Tax  Reform  Act  of  1986 
are  available  with  respect  to  an  employee  who  attained  age  50 
before  January  1,  1986.  Under  these  rules,  an  individual,  trust,  or 
estate  may  elect  to  use  5-year  forward  averaging  (using  present-law 
tax  rates)  or  10-year  forward  income  averaging  (using  the  tax  rates 
in  effect  prior  to  the  Tax  Reform  Act  of  1986)  with  regard  to  a 
single  lump-sum  distribution,  without  regard  to  whether  the  em- 
ployee has  attained  age  59  V2.  In  addition,  an  individual,  trust,  or 
estate  receiving  a  lump-sum  distribution  with  respect  to  such  em- 
ployee may  elect  to  retain  the  capital  gains  character  of  the  pre- 
1974  portion  of  the  lump-sum  distribution  (using  a  tax  rate  of  20 
percent). 
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Tax  on  excess  distributions 

Under  present  law,  a  15  percent  excise  tax  is  imposed  on  excess 
distributions  from  qualified  plans  (sec.  4980A).  Excess  distributions 
are  aggregate  distributions  from  qualified  retirement  plans  made 
with  respect  to  an  individual  during  any  calendar  year  to  the 
extent  the  distributions  exceed  the  greater  of  (1)  $150,000,  or  (2) 
$112,500  (indexed).  A  special  higher  ceiling  applies  for  purposes  of 
determining  excess  distributions  for  any  calendar  year  in  which  an 
individual  receives  a  lump-sum  distribution.  The  higher  ceiling  is  5 
times  the  otherwise  applicable  ceiling  for  the  calendar  year 
($750,000  in  1992). 

Net  unrealized  appreciation 

Under  present  law,  a  taxpayer  is  not  required  to  include  in  gross 
income  amounts  received  in  the  form  of  a  lump-sum  distribution  to 
the  extent  that  the  amounts  are  attributable  to  net  unrealized  ap- 
preciation in  employer  securities  (sec.  402(a)).  Such  unrealized  ap- 
preciation is  includible  in  gross  income  when  the  securities  are  sold 
or  exchanged.  The  special  treatment  of  net  unrealized  appreciation 
applies  only  if  a  valid  lump-sum  distribution  election  is  made,  but 
disregarding  the  5  plan  years  of  participation  requirement  for 
lump-sum  distributions. 

In  addition,  gross  income  does  not  include  net  unrealized  appre- 
ciation on  employer  securities  attributable  to  employee  contribu- 
tions, regardless  of  whether  the  securities  are  received  in  a  lump- 
sum distribution.  Such  appreciation  is  includible  in  income  when 
the  securities  are  disposed  of. 

Employer-provided  death  benefits 

Under  present  law,  the  beneficiary  or  estate  of  a  deceased  em- 
ployee generally  can  exclude  up  to  $5,000  in  benefits  paid  by  or  on 
behalf  of  an  employer  by  reason  of  the  employee's  death  (sec. 
101(b)). 

Recovery  of  basis 

Qualified  plan  distributions  other  than  lump-sum  distributions 
generally  are  includible  in  gross  income  in  the  year  they  are  paid 
or  distributed  under  the  rules  relating  to  taxation  of  annuities  (sec. 
402).  Amounts  received  as  an  annuity  generally  are  includible  in 
income  in  the  year  received,  except  to  the  extent  they  represent 
the  return  of  the  recipient's  investment  in  the  contract  (i.e.,  basis) 
(sec.  72).  Under  present  law,  a  pro-rata  basis  recovery  rule  general- 
ly applies,  so  that  the  portion  of  any  annuity  payment  that  repre- 
sents nontaxable  return  of  basis  is  determined  by  applying  an  ex- 
clusion ratio  equal  to  the  employee's  total  investment  in  the  con- 
tract divided  by  the  total  expected  payments  over  the  term  of  the 
annuity. 

The  total  expected  payments  depends  on  the  form  of  the  pay- 
ment, e.g.,  a  single-life  annuity,  an  annuity  with  payments  guaran- 
teed for  a  specified  number  of  years,  or  a  joint  and  survivor  annu- 
ity. For  example,  if  benefits  are  paid  in  the  form  of  an  annuity 
during  the  life  of  the  employee,  the  expected  payments  are  calcu- 
lated by  multiplying  the  annual  payment  amount  by  the  employ- 


458 


ee's  life  expectancy  on  the  annuity  starting  date.  If  benefits  are 
paid  in  the  form  of  a  joint  and  survivor  annuity,  then  the  total  ex- 
pected return  depends  on  the  life  expectancies  of  both  the  primary 
annuitant  and  the  person  who  is  to  receive  the  survivor  annuity. 
The  IRS  has  issued  tables  of  life  expectancies  that  are  used  to  cal- 
culate expected  returns. 

Under  a  simplified  alternative  method  provided  by  the  Internal 
Revenue  Service  (IRS)  (Notice  88-118)  for  payments  from  or  under 
qualified  retirement  arrangements,  the  taxable  portion  of  qualify- 
ing annuity  payments  is  determined  under  a  simplified  exclusion 
ratio  method.  Under  the  simplified  method,  the  portion  of  each  an- 
nuity payment  that  represents  nontaxable  return  of  basis  is  equal 
to  the  employee's  total  investment  in  the  contract  (including  the 
$5,000  death  benefit  exclusion  under  section  101(b),  to  the  extent 
applicable),  divided  by  the  number  of  anticipated  payments  listed 
in  a  table  published  by  the  IRS.  The  number  of  anticipated  pay- 
ments listed  in  the  table  is  based  on  the  employee's  age  on  the  an- 
nuity starting  date.  The  simplified  method  is  available  if  (1)  the  an- 
nuity payments  depend  on  the  life  expectancy  of  the  recipient  (or 
the  joint  lives  of  the  recipient  and  his  or  her  beneficiary),  and  (2) 
the  recipient  is  less  than  age  75  on  the  annuity  starting  date  or 
there  are  fewer  than  5  years  of  guaranteed  payments  under  the  an- 
nuity. 

Under  both  the  pro  rata  and  simplified  alternative  methods,  in 
no  event  will  the  total  amount  excluded  from  income  as  nontaxable 
return  of  basis  be  greater  than  the  recipient's  total  investment  in 
the  contract. 

House  bill 

In  general 

The  House  bill  expands  the  circumstances  in  which  a  distribu- 
tion may  be  rolled  over  tax  free  and,  in  conjunction  with  such  ex- 
pansion, repeals  5-  and  10-year  averaging  for  lump-sum  distribu- 
tions from  qualified  plans,  the  special  rules  for  unrealized  apprecia- 
tion in  employer  securities,  and  the  $5,000  death  benefit  exclusion. 
The  bill  also  simplifies  the  basis  recovery  rules  applicable  to  distri- 
butions from  qualified  plans  and  requires  that  qualified  plans  give 
participants  the  option  of  having  a  distribution  transferred  directly 
to  an  IRA. 

Rollovers 

Under  the  bill,  any  portion  of  any  distribution  to  the  employee 
or  the  surviving  spouse  of  the  employee  (other  than  a  minimum  re- 
quired distribution  (sec.  401(a)(9))  may  be  rolled  over  tax  free  to  an 
IRA  or  another  qualified  plan  or  annuity,  unless  the  distribution  is 
part  of  a  series  of  substantially  equal  payments  made  (1)  over  the 
life  (or  life  expectancy)  of  the  participant  or  the  joint  lives  (or  joint 
life  expectancies)  of  the  participant  and  his  or  her  beneficiary,  or 
(2)  over  a  specified  period  of  10  years  or  more.  The  present-law  pro- 
hibition on  rolling  over  employee  contributions  is  retained  due  to 
recordkeeping  concerns. 
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Lump-sum  distributions 

The  bill  repeals  the  general  5-year  forward  averaging  rule,  as 
well  as  the  transition  rules  under  the  Tax  Reform  Act  of  1986  re- 
lating to  5-  and  10-year  averaging  and  capital  gains  treatment. 

Tax  on  excess  distributions 

Under  the  bill,  for  purposes  of  determining  the  excise  tax  on 
excess  distributions  from  qualified  plans,  an  individual  can  elect  in 
any  calendar  year  to  apply  a  special  higher  ceiling  of  5  times  the 
otherwise  applicable  ceiling  for  the  calendar  year  ($750,000  in 
1992).  An  individual  can  make  such  an  election  only  once.  The  elec- 
tion is  not  available  if  the  special  higher  ceiling  applied  to  an  indi- 
vidual in  a  taxable  year  prior  to  the  effective  date  of  the  provision. 

Net  unrealized  appreciation 

The  bill  repeals  the  exclusion  from  income  of  net  unrealized  ap- 
preciation in  employer  securities.  Distributions  of  employer  securi- 
ties are  taxed  the  same  as  other  distributions. 

Employer-provided  death  benefits 

The  bill  repeals  the  exclusion  from  gross  income  of  up  to  $5,000 
in  employer-provided  death  benefits. 

Recovery  of  basis 

Under  the  bill,  the  portion  of  an  annuity  distribution  from  a 
qualified  retirement  plan,  qualified  annuity,  or  tax-sheltered  annu- 
ity that  represents  nontaxable  return  of  basis  generally  is  deter- 
mined under  a  method  similar  to  the  present-law  simplified  alter- 
native method  provided  by  the  Internal  Revenue  Service.  Under 
the  simplified  method  provided  in  the  bill,  the  portion  of  each  an- 
nuity payment  that  represents  nontaxable  return  of  basis  generally 
is  equal  to  the  employee's  total  investment  in  the  contract  as  of  the 
annuity  starting  date,  divided  by  the  number  of  anticipated  pay- 
ments determined  by  reference  to  the  age  of  the  participant  listed 
in  the  table  set  forth  in  the  bill.  The  number  of  anticipated  pay- 
ments listed  in  the  table  is  based  on  the  employee's  age  on  the  an- 
nuity starting  date.  If  the  number  of  payments  is  fixed  under  the 
terms  of  the  annuity,  that  number  is  to  be  used  instead  of  the 
number  of  anticipated  payments  listed  in  the  table. 

The  simplified  method  does  not  apply  if  the  primary  annuitant 
has  attained  age  75  on  the  annuity  starting  date  unless  there  are 
fewer  than  5  years  of  guaranteed  payments  under  the  annuity.  If 
in  connection  with  commencement  of  annuity  payments,  the  recipi- 
ent receives  a  lump-sum  payment  that  is  not  part  of  the  annuity 
stream,  such  payment  is  taxable  under  the  rules  relating  to  annu- 
ities (sec.  72)  as  if  received  before  the  annuity  starting  date,  and 
the  investment  in  the  contract  used  to  calculate  the  simplified  ex- 
clusion ratio  for  the  annuity  payments  is  reduced  by  the  amount  of 
the  payment.  As  under  present  law,  in  no  event  will  the  total 
amount  excluded  from  income  as  nontaxable  return  of  basis  be 
greater  than  the  recipient's  total  investment  in  the  contract. 
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Direct  transfers  to  IRAs  or  other  eligible  transferee  plans 

Under  the  bill,  a  qualified  retirement  or  annuity  plan  must 
permit  participants  to  elect  to  have  any  distribution  that  is  eligible 
for  rollover  treatment  transferred  directly  to  an  eligible  transferee 
plan  specified  by  the  participant.  An  eligible  transferee  plan  is  an 
IRA,  a  qualified  defined  contribution  retirement  plan  (sec.  401(a)), 
or  a  qualified  annuity  plan  (sec.  403(a)).  Transfers  to  a  qualified  de- 
fined benefit  plan  (sec.  401(a))  are  not  permitted.  As  under  present 
law,  a  transfer  cannot  be  made  to  another  qualified  plan  unless  the 
terms  of  the  transferee  plan  permit  the  acceptance  of  such  trans- 
fer. Amounts  transferred  to  an  eligible  transferee  plan  are  includ- 
ible in  income  when  distributed  from  the  transferee  plan  in  accord- 
ance with  the  rules  applicable  to  that  plan. 

Before  making  an  eligible  rollover  distribution,  the  plan  adminis- 
trator is  required  to  provide  a  written  explanation  to  the  partici- 
pant of  the  direct  transfer  option.  When  making  a  distribution  not 
in  the  form  of  a  direct  transfer,  the  administrator  must  provide  a 
written  explanation  of  the  60-day  rollover  limitation  period. 

Minimum  required  distributions 

No  provision. 

Effective  dates 

The  provisions  are  generally  effective  for  years  beginning  after 
December  31,  1992.  % 

The  grandfather  rules  under  the  Tax  Reform  Act  of  1986  are 
phased  out  over  a  number  of  years.  In  1993,  the  grandfather  rules 
apply  to  60  percent  of  any  lump-sum  distribution.  In  1994,  the  rules 
apply  to  50  percent  of  any  lump-sum  distribution.  In  1995,  the  rules 
apply  to  45  percent  of  any  lump-sum  distribution.  The  portion  of 
any  lump-sum  distribution  to  which  the  special  averaging  rules  do 
not  apply  is  subject  to  the  rules  of  the  bill  regarding  taxation  of 
distributions  and  may,  for  example,  be  rolled  over  tax  free  into  an 
IRA  or  another  qualified  plan  under  the  rollover  provisions  of  the 
bill.  The  1986  Act  grandfather  rules  do  not  apply  to  any  amounts 
distributed  in  a  taxable  year  beginning  after  December  31,  1995. 

Senate  amendment 

Rollovers 

The  Senate  amendment  is  the  same  as  the  House  bill. 
Lump-sum  distributions 

The  Senate  amendment  repeals  5-year  forward  averaging,  but 
maintains  the  transition  rules  under  the  Tax  Reform  Act  of  1986. 

Tax  on  excess  distributions 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Net  unrealized  appreciation 

The  Senate  amendment  maintains  present  law  with  regard  to 
net  unrealized  appreciation  in  employer  securities. 
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Employer-provided  death  benefits 

The  Senate  amendment  is  the  same  as  the  House  bill. 
Recovery  of  basis 

The  Senate  amendment  is  the  same  as  the  House  bill. 
Direct  transfer  to  IRAs  or  other  eligible  transferee  plans 

The  Senate  amendment  generally  requires  that  distributions  in 
excess  of  $500  be  transferred  directly  to  an  IRA  or  to  a  qualified 
defined  contribution  plan  that  provides  for  the  acceptance  of  the 
transfer.  Annuity  distributions,  distributions  after  age  55,  distribu- 
tions on  account  of  the  death  of  the  employee  (other  than  distribu- 
tions to  the  surviving  spouse),  and  hardship  distributions  are  not 
subject  to  the  transfer  requirement. 

Minimum  required  distributions 

The  Senate  amendment  provides  that,  except  in  the  case  of  5-per- 
cent owners  of  an  employer  and  IRA  owners,  distributions  are  re- 
quired to  begin  by  April  1  of  the  calendar  year  following  the  later 
of  the  calendar  year  in  which  (1)  the  employee  attains  age  70  %  or 
(2)  the  employee  retires.  As  under  present  law,  distributions  to  5- 
percent  owners  and  IRA  owners  are  required  to  begin  by  the  April 
1  following  the  year  in  which  the  individual  attains  age  70  Va. 

The  benefits  of  participants  who  continue  to  work  for  an  employ- 
er after  attaining  age  70  V2  are  required  to  be  actuarially  increased 
to  take  into  account  the  period  after  age  70  Y2  during  which  the  em- 
ployee receives  no  benefits  under  the  plan.  (Age  70V2  is  changed  to 
age  70  under  another  provision  of  the  Senate  amendment  described 
below.) 

Effective  dates 

The  provisions  are  generally  effective  for  years  beginning  after 
December  31,  1992.  However,  the  rules  relating  to  rollovers  apply 
to  distributions  after  the  date  of  enactment,  and  the  provision  re- 
quiring that  certain  distributions  be  transferred  directly  to  an  eligi- 
ble plan  is  effective  for  years  beginning  after  December  31,  1993. 

Conference  agreement 

Rollovers 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment.  As  under  the  House  bill  and  the  Senate  amendment, 
as  well  as  under  present  law,  for  purposes  of  the  rule  denying  roll- 
over treatment  in  the  case  of  certain  periodic  payments,  nonperiod- 
ic  payments  made  with  or  after  the  commencement  of  the  periodic 
payments  are  not  treated  as  part  of  the  stream  of  periodic  pay- 
ments. For  example,  if  an  employee  receives  50  percent  of  his  or 
her  accrued  benefit  in  the  form  of  a  single-sum  distribution  upon 
retirement,  with  the  balance  payable  in  annuity  form,  the  single 
sum  would  not  be  denied  rollover  treatment  under  the  provision. 
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Lump-sum  distributions 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment  with  respect  to  the  repeal  of  5-year  averaging,  and  the 
Senate  amendment  with  respect  to  the  transition  rules  under  the 
Tax  Reform  Act  of  1986. 

Tax  on  excess  distributions 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

Net  unrealized  appreciation 

The  conference  agreement  follows  the  Senate  amendment. 

Employer-provided  death  benefits 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

Recovery  of  basis 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

Direct  transfers  to  IRAs  or  other  eligible  transferee  plans 

The  conference  agreement  follows  the  House  bill. 
Effective  dates 

The  provisions  are  generally  effective  for  years  beginning  after 
December  31,  1992.  The  provision  regarding  direct  transfers  to 
IRAs  or  other  eligible  transferee  plans  is  effective  for  years  begin- 
ning after  December  31,  1993. 

2.  INCREASED  ACCESS  TO  PENSION  PLANS 

a.  Simplified  salary  reduction  arrangements  for  small  employers 

Present  law 

Under  present  law,  certain  employers  (other  than  tax-exempt 
and  governmental  employers)  can  establish  a  simplified  employee 
pension  (SEP)  for  the  benefit  of  their  employees  under  which  the 
employees  can  elect  to  have  contributions  made  to  the  SEP  or  to 
receive  the  contributions  in  cash  (sec.  408(k)(6)).  If  an  employee 
elects  to  have  contributions  made  on  the  employee's  behalf  to  the 
SEP,  the  contribution  is  not  treated  as  having  been  distributed  or 
made  available  to  the  employee.  In  addition,  the  contribution  is  not 
treated  as  an  employee  contribution  merely  because  the  SEP  pro- 
vides the  employee  with  such  an  election.  Therefore,  an  employee 
is  not  required  to  include  in  income  currently  the  amounts  the  em- 
ployee elects  to  have  contributed  to  the  SEP.  Elective  deferrals 
under  a  SEP  are  to  be  treated  in  the  same  manner  as  elective  de- 
ferrals under  a  qualified  cash  or  deferred  arrangement  and,  thus, 
are  subject  to  the  $8,728  (for  1992)  cap  on  elective  deferrals. 

The  election  to  have  amounts  contributed  to  a  SEP  or  received  in 
cash  is  available  only  if  at  least  50  percent  of  the  employees  of  the 
employer  elect  to  have  amounts  contributed  to  the  SEP.  In  addi- 
tion, such  election  is  available  for  a  taxable  year  only  if  the  em- 
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ployer  maintaining  the  SEP  had  25  or  fewer  eligible  employees  at 
all  times  during  the  prior  taxable  year. 

Under  present  law,  elective  deferrals  under  SEPs  are  subject  to 
nondiscrimination  standards.  The  amount  eligible  to  be  deferred  as 
a  percentage  of  each  highly  compensated  employee's  compensation 
(i.e.,  the  deferral  percentage)  is  limited  by  the  average  deferral  per- 
centage (based  solely  on  elective  deferrals)  for  all  nonhighly  com- 
pensated employees  who  are  eligible  to  participate.  The  deferral 
percentage  for  each  highly  compensated  employee  (taking  into  ac- 
count only  the  first  $222,220  (indexed)  of  compensation)  cannot 
exceed  125  percent  of  the  average  deferral  percentage  for  all  other 
eligible  employees.  Nonelective  SEP  contributions  may  not  be  com- 
bined with  the  elective  SEP  deferrals  for  purposes  of  this  test.  An 
employer  may  not  make  any  other  SEP  contributions  conditioned 
on  elective  SEP  deferrals.  If  the  125-percent  test  is  not  satisfied, 
rules  similar  to  the  rules  applicable  to  excess  contributions  to  a 
cash  or  deferred  arrangement  are  applied. 

If  any  employee  is  eligible  to  make  elective  SEP  deferrals,  all 
employees  satisfying  the  participation  requirements  must  be  eligi- 
ble to  make  elective  SEP  deferrals.  An  employee  satisfies  the  par- 
ticipation requirements  if  the  employee  (1)  has  attained  age  21,  (2) 
has  performed  services  for  the  employer  during  at  least  3  of  the  im- 
mediately preceding  5  years,  and  (3)  received  at  least  $363  (indexed) 
in  compensation  from  the  employer  for  the  year.  An  employee  can 
participate  even  though  he  or  she  is  also  a  participant  in  one  or 
more  other  qualified  retirement  plans  sponsored  by  the  employer. 
However,  SEP  contributions  are  added  to  the  employer's  contribu- 
tion to  the  other  plans  on  the  participant's  behalf  in  applying  the 
limits  on  contributions  and  benefits  (sec.  415). 

House  bill 

The  House  bill  repeals  the  present-law  rules  applying  to  salary 
reduction  arrangements  under  a  SEP  and  replaces  them  with  new 
rules  that  simplify  the  administration  of  such  arrangements. 

Under  the  bill,  employers  (including  tax-exempt  employers)  who 
do  not  maintain  a  qualified  plan  and  who  had  no  more  than  100 
employees  eligible  to  participate  in  a  SEP  on  each  day  of  the  pre- 
ceding plan  year  can  maintain  a  qualified  salary  reduction  ar- 
rangement for  their  employees.  The  arrangement  must  satisfy  the 
following  requirements  to  be  a  qualified  arrangement.  First,  the 
employer  must  contribute  to  each  eligible  employee's  SEP  an 
amount  equal  to  1  percent  of  the  employee's  compensation  for  the 
year  (not  in  excess  of  $100,000  (indexed)). 

Second,  each  eligible  employee  must  be  permitted  to  make  salary 
reduction  contributions  to  the  SEP  of  up  to  a  maximum  of  $3,000 
(indexed)  per  year. 1 

Third,  the  employer  is  required  to  make  matching  contributions 
to  each  employee's  SEP  equal  to  100  percent  of  an  employee's  con- 
tributions to  the  account  up  to  3  percent  of  compensation  and  50 


1  The  employer  may  limit  contributions  to  the  extent  necessary  to  ensure  compliance  with  the 
limits  on  contributions  and  benefits  (sec.  415). 
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percent  of  an  employee's  contributions  that  are  greater  than  3  per- 
cent of  compensation  and  do  not  exceed  5  percent  of  compensation. 

If  these  conditions  are  satisfied,  the  arrangement  is  a  qualified 
salary  reduction  arrangement  that  can  be  maintained  under  a 
SEP.  The  qualified  arrangement  is  not  subject  to  nondiscrimination 
testing  requirements.  In  addition,  it  is  intended  that  a  qualified 
salary  reduction  arrangement  will  be  deemed  to  satisfy  the  mini- 
mum benefit  requirements  of  the  top-heavy  rules  (sec.  416(c)(2)). 

Under  the  bill,  an  employer  maintaining  a  salary  reduction  SEP 
is  required  to  provide  a  description  of  the  SEP  to  all  eligible  em- 
ployees. 

Effective  date. — The  provision  is  generally  effective  with  respect 
to  years  beginning  after  December  31,  1991. 

Under  a  transition  rule,  salary  reduction  SEPs  established  before 
the  date  of  enactment  are  not  subject  to  the  new  rules  contained  in 
the  bill  regarding  qualified  salary  reduction  arrangements  unless 
the  employer  elects  to  have  the  new  rules  apply  for  any  year  and 
all  subsequent  years.  Employers  who  do  not  make  such  an  election 
are  subject  to  the  rules  in  effect  for  years  beginning  before  January 
1,  1992. 

Senate  amendment 

The  Senate  amendment  conforms  the  eligibility  requirements  for 
SEP  participation  to  the  rules  applicable  to  pension  plans  generally 
by  providing  that  contributions  to  a  SEP  must  be  made  with  re- 
spect to  each  employee  who  has  at  least  one  year  of  service  with 
the  employer. 

The  Senate  amendment  modifies  the  rules  relating  to  salary  re- 
duction SEPs  by  providing  that  such  SEPs  may  be  established  by 
employers  with  100  or  fewer  employees.  The  Senate  amendment 
also  repeals  the  requirement  that  at  least  half  of  eligible  employees 
actually  participate  in  a  salary  reduction  SEP. 

The  Senate  amendment  also  provides  that  an  employer  is 
deemed  to  satisfy  the  nondiscrimination  requirements  applicable  to 
salary  reduction  SEPs  if  the  plan  satisfies  the  safe  harbor  nondis- 
crimination rules  applicable  to  qualified  cash  or  deferred  arrange- 
ments and  employees  are  notified  of  the  availability  and  features  of 
the  SEP. 

Effective  date. — The  provision  applies  to  years  beginning  after 
December  31,  1992. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  the  conference  agreement  does  not  adopt  the  provision  in  the 
Senate  amendment  that  modifies  SEP  eligibility  rules. 

6.  Repeal  of  limitation  on  ability  of  nongovernmental  tax-exempt 
employers  to  maintain  cash  or  deferred  arrangements 

Present  law 

Under  present  law,  if  a  tax-qualified  profit-sharing  or  stock 
bonus  plan  meets  certain  requirements,  then  an  employee  is  not  re- 
quired to  include  in  income  any  employer  contributions  to  the  plan 
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merely  because  the  employee  could  have  elected  to  receive  the 
amount  contributed  in  cash  (sec.  401(k)).  Plans  containing  this  fea- 
ture are  referred  to  as  cash  or  deferred  arrangements.  Tax-exempt 
organizations  are  generally  prohibited  from  establishing  qualified 
cash  or  deferred  arrangements.  Because  of  this  limitation,  many  of 
such  employers  are  precluded  from  maintaining  broad-based, 
funded,  elective  deferral  arrangements  for  their  employees. 

House  bill 

The  House  bill  allows  nongovernmental  tax-exempt  organizations 
to  maintain  cash  or  deferred  arrangements.  As  under  present  law, 
the  limitation  on  the  amount  that  may  be  deferred  by  an  individ- 
ual participating  in  both  a  cash  or  deferred  arrangement  and  an- 
other elective  deferral  arrangement  applies. 

Effective  date. — The  provision  applies  to  nongovernmental  tax- 
exempt  organizations  with  respect  to  years  beginning  after  Decem- 
ber 31,  1992.  The  provision  does  not  affect  the  ability  of  certain 
State  and  local  government  employers  to  maintain  qualified  cash 
or  deferred  arrangements  that  were  adopted  before  May  6,  1986. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

c.  Duties  of  master  and  prototype  plan  sponsors 

Present  law 

The  Internal  Revenue  Service  (IRS)  master  and  prototype  pro- 
gram is  an  administrative  program  under  which  trade  and  profes- 
sional associations,  banks,  insurance  companies,  brokerage  houses, 
and  other  financial  institutions  can  obtain  IRS  approval  of  model 
retirement  plan  language  and  then  make  these  preapproved  plans 
available  for  adoption  by  their  customers,  investors,  or  association 
members.  Rules  regarding  who  can  sponsor  master  and  prototype 
programs,  the  prescribed  format  of  the  model  plans,  and  other  mat- 
ters relating  to  the  program  are  contained  in  revenue  procedures 
and  other  administrative  pronouncements  of  the  IRS. 

The  IRS  also  maintains  related  administrative  programs  that  au- 
thorize advance  approval  of  model  plans  prepared  by  law  firms  and 
others,  i.e.,  the  regional  prototype  plan  program  and  volume  sub- 
mitter program. 

House  bill 

The  House  bill  authorizes  the  IRS  to  define  the  duties  of  organi- 
zations that  sponsor  master  and  prototype,  regional  prototype,  and 
other  preapproved  plans,  including  mass  submitters.  These  duties 
would  become  a  condition  of  sponsoring  preapproved  plans.  The  bill 
1  is  not  intended  to  be  interpreted  as  diminishing  the  IRS's  adminis- 
trative authority  with  respect  to  the  master  and  prototype,  region- 
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al  prototype,  or  similar  programs,  including  the  authority  to  define 
who  is  eligible  to  sponsor  prototype  plans,  or  to  create  other  rules 
relating  to  these  programs.  Rather,  it  is  intended  to  create  a 
system  of  sponsor  accountability,  subject  to  IRS  monitoring,  that 
will  give  adopters  of  master  and  prototype  and  other  preapproved 
plans  a  level  of  protection,  comparable  to  that  in  the  regional  pro- 
totype plan  program,  against  failure  of  master  and  prototype  and 
other  plan  sponsors  to  fulfill  certain  obligations. 

The  bill  thus  authorizes  the  IRS  to  prescribe  duties  of  sponsors  of 
prototype  and  other  preapproved  plans  that  include,  but  are  not 
limited  to,  maintaining  annually  current  lists  of  adopting  employ- 
ers and  providing  certain  annual  notices  to  adopting  employers  and 
to  the  IRS.  While  reflecting  the  IRS's  own  requirements  in  its  re- 
gional prototype  plan  procedure,  the  bill  does  not  require  the  IRS 
to  mandate  a  master  and  prototype  accountability  system  that  is 
identical  to  the  regional  prototype  plan  procedure.  The  bill  also  au- 
thorizes the  IRS  to  prescribe  such  other  reasonable  duties  as  are 
consistent  with  the  objective  of  protecting  adopting  employers  from 
a  sponsor's  failure  to  amend  a  plan  in  a  timely  manner  or  to  com- 
municate amendments  or  other  notices  required  by  the  IRS's  proce- 
dures. 

The  bill  authorizes  the  IRS  to  define  the  duties  of  preapproved 
plan  sponsors  that  relate  to  providing  administrative  services  to 
the  plans  of  adopting  employers.  This  authorization  is  not  intended 
to  obligate  sponsors  to  undertake  the  complete  day-to-day  adminis- 
tration of  the  plans  they  sponsor  (although  it  does  not  preclude  the 
IRS  from  mandating  the  performance  of  specific  functions),  but 
rather  to  protect  employers  against  loss  of  qualification  merely  be- 
cause they  are  unaware  of  the  need  to  arrange  for  such  services,  or 
the  unavailability  of  professional  assistance  from  parties  familiar 
with  the  sponsor's  plan. 

It  is  thus  intended  that,  at  a  minimum,  sponsors  should  (1) 
advise  adopting  employers  that  failure  to  arrange  for  administra- 
tive services  to  the  plan  may  significantly  increase  the  risk  of  dis- 
qualification and  resulting  sanctions,  and  (2)  furnish  employers 
with  the  name  of  firms  that  are  familiar  with  the  plan  and  can 
provide  professional  administrative  service.  This  is  not  intended  to 
preclude  the  sponsor  from  providing  that  service  itself. 

The  bill  should  not  be  construed  as  creating  fiduciary  relation-  J 
ships  or  responsibilities  under  Title  I  of  ERISA  that  would  not 
exist  in  the  absence  of  the  provision. 

To  the  extent  deemed  reasonably  necessary  to  carry  out  the  pur-  f 
poses  of  this  provision  of  the  bill,  the  Secretary  is  authorized  to 
issue  regulations  that  permit  the  relaxation  of  the  anti-cutback 
rules  contained  in  ERISA  (sec.  204(g))  and  the  Code  (sec.  411(d)(6)) 
when  employers  replace  an  individually  designed  plan  with  an  IRS 
model  plan,  provided  that  the  rights  of  participants  to  accrued  ben- 
efits under  the  individually  designed  plan  are  not  significantly  im- 
paired. This  discretion  will  facilitate  the  shift  by  employers  from 
individually  designed  plans  to  IRS  model  plans. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 
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Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

3.  NONDISCRIMINATION  PROVISIONS 

a.  Simplification  of  nondiscrimination  tests  applicable  under  sec- 
tions 401  (k)  and  (m) 

Present  law 

A  profit-sharing  or  stock  bonus  plan,  a  pre-ERISA  money  pur- 
chase pension  plan,  or  a  rural  cooperative  plan  may  include  a 
qualified  cash  or  deferred  arrangement  (sec.  401(k)).  Under  such  an 
arrangement,  an  employee  may  elect  to  have  the  employer  make 
payments  as  contributions  to  a  plan  on  behalf  of  the  employee,  or 
to  the  employee  directly  in  cash.  Contributions  made  at  the  elec- 
tion of  the  employee  are  called  elective  deferrals.  The  maximum 
annual  amount  of  elective  deferrals  that  can  be  made  by  an  indi- 
vidual is  $8,728  for  1992.  This  dollar  limit  is  indexed  annually  for 
inflation.  A  special  nondiscrimination  test  applies  to  cash  or  de- 
ferred arrangements. 

The  special  nondiscrimination  test  applicable  to  elective  defer- 
rals under  qualified  cash  or  deferred  arrangements  is  satisfied  if 
the  actual  deferral  percentage  (ADP)  for  eligible  highly  compensat- 
ed employees  for  a  plan  year  is  equal  to  or  less  than  either  (1)  125 
percent  of  the  ADP  of  all  nonhighly  compensated  employees  eligi- 
ble to  defer  under  the  arrangement,  or  (2)  the  lesser  of  200  percent 
of  the  ADP  of  all  eligible  nonhighly  compensated  employees  or 
such  ADP  plus  2  percentage  points.  The  ADP  for  a  group  of  em- 
ployees is  the  average  of  the  ratios  (calculated  separately  for  each 
employee  in  the  group)  of  the  contributions  paid  to  the  plan  on 
behalf  of  the  employee  to  the  employee's  compensation. 

Employer  matching  contributions  and  after-tax  employee  contri- 
butions under  qualified  defined  contribution  plans  are  subject  to  a 
special  nondiscrimination  test  similar  to  the  special  nondiscrimina- 
tion test  applicable  to  qualified  cash  or  deferred  arrangements. 

The  special  nondiscrimination  test  for  employer  matching  contri- 
butions and  after-tax  employee  contributions  is  satisfied  for  a  plan 
year  if  the  actual  contribution  percentage  (ACP)  for  eligible  highly 
compensated  employees  does  not  exceed  the  greater  of  (1)  125  per- 
cent of  the  ACP  for  all  other  eligible  employees,  or  (2)  the  lesser  of 
200  percent  of  the  contribution  percentage  for  all  other  eligible  em- 
ployees, or  such  percentage  plus  2  percentage  points.  The  ACP  for 
a  group  of  employees  for  a  plan  year  is  the  average  of  the  ratios 
calculated  separately  for  each  employee  in  the  group)  of  the  sum 
of  matching  and  employee  contributions  on  behalf  of  each  such  em- 
ployee to  the  employee's  compensation  for  the  year. 

To  determine  the  amount  of  excess  contributions  and  the  employ- 
ees to  whom  they  are  allocated,  the  elective  deferrals  of  highly 
compensated  employees  are  reduced  in  the  order  of  their  actual  de- 
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ferral  percentage  beginning  with  those  highly  compensated  employ- 
ees with  the  highest  actual  deferral  percentages. 

House  bill 

In  general 

The  House  bill  modifies  the  present-law  nondiscrimination  test 
applicable  to  elective  deferrals  and  employer  matching  and  after- 
tax employee  contributions  to  permit  the  use  of  the  average  defer- 
ral percentage  for  nonhighly  compensated  employees  for  the  pre- 
ceding plan  year  to  be  used  in  determining  the  permitted  average 
deferral  percentage  for  highly  compensated  employees  for  the  cur- 
rent year.  In  the  case  of  the  first  plan  year  of  a  qualified  cash  or 
deferred  arrangement,  the  average  deferral  percentage  for  non- 
highly  compensated  employees  for  the  previous  year  is  deemed  to 
be  3  percent  or,  at  the  election  of  the  employer,  the  average  defer- 
ral percentage  for  the  first  plan  year. 

In  addition,  the  bill  adds  alternative  methods  of  satisfying  the 
special  nondiscrimination  requirements  applicable  to  elective  defer- 
rals and  employer  matching  contributions.  Under  these  safe  harbor 
rules,  a  cash  or  deferred  arrangement  is  treated  as  satisfying  the 
actual  deferral  percentage  test  if  the  plan  of  which  the  arrange- 
ment is  a  part  (or  any  other  plan  of  the  employer  maintained  with 
respect  to  the  employees  eligible  to  participate  in  the  cash  or  de- 
ferred arrangement)  meets  (1)  one  of  two  contribution  require- 
ments and  (2)  a  notice  requirement.  A  plan  satisfies  the  safe  harbor 
with  respect  to  matching  contributions  if  (1)  the  plan  meets  the 
contribution  and  notice  requirements  under  the  safe  harbor  for 
cash  or  deferred  arrangements  and  (2)  the  plan  satisfies  a  special 
limitation  on  matching  contributions.  These  safe  harbors  permit  a 
plan  to  satisfy  the  special  nondiscrimination  tests  through  plan 
design,  rather  than  through  the  testing  of  actual  contributions. 

Safe  harbor  for  cash  or  deferred  arrangements 

Contribution  requirements. — A  plan  satisfies  the  contribution  re- 
quirements under  the  safe  harbor  rule  for  qualified  cash  or  de- 
ferred arrangements  if  (1)  the  plan  satisfies  a  matching  contribu- 
tion requirement  or  (2)  the  employer  makes  a  nonelective  contribu- 
tion to  a  defined  contribution  plan  of  at  least  3  percent  of  an  em- 
ployee's compensation  on  behalf  of  each  nonhighly  compensated 
employee  who  is  eligible  to  participate  in  the  arrangement  without 
regard  to  whether  the  employee  makes  elective  contributions  under 
the  arrangement. 

A  plan  satisfies  the  matching  contribution  requirement  if,  under 
the  arrangement:  (1)  the  employer  makes  a  matching  contribution 
on  behalf  of  each  nonhighly  compensated  employee  that  is  not  less 
than  (a)  100  percent  of  the  employee's  elective  contributions  up  to  3 
percent  of  compensation  and  (b)  50  percent  of  the  employee's  elec- 
tive contributions  from  3  to  5  percent  of  compensation;  and  (2)  the 
level  of  match  for  highly  compensated  employees  is  not  greater 
than  the  match  rate  for  nonhighly  compensated  employees  at  any 
level  of  compensation. 

Alternatively,  if  the  matching  contribution  requirement  is  not  j 
satisfied  at  some  level  of  employee  compensation,  the  requirement  \ 
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is  deemed  to  be  satisfied  if  (1)  the  level  of  employer  matching  con- 
tributions does  not  increase  as  employee  elective  contributions  in- 
crease and  (2)  the  aggregate  amount  of  matching  contributions 
with  respect  to  elective  contributions  up  to  that  level  of  compensa- 
tion at  least  equals  the  amount  of  matching  contributions  that 
would  be  made  if  matching  contributions  satisfied  the  percentage 
requirements.  For  example,  the  alternative  test  is  satisfied  if  an 
employer  matches  125  percent  of  an  employee's  elective  contribu- 
tions up  to  the  first  3  percent  of  compensation,  25  percent  of  elec- 
tive deferrals  from  3  to  4  percent  of  compensation,  and  provides  no 
match  thereafter.  This  is  because  the  employer  match  does  not  in- 
crease with  the  employee's  contributions  and  the  aggregate  amount 
of  matching  contributions  is  at  least  equal  to  the  matching  contri- 
butions required  under  the  general  safe  harbor  rule. 

Under  the  safe  harbor,  an  employee's  rights  to  employer  match- 
ing contributions  or  nonelective  contributions  used  to  meet  the  con- 
tribution requirements  are  required  to  be  100-percent  vested. 

An  arrangement  does  not  satisfy  the  contribution  requirements 
unless  the  requirements  are  met  without  regard  to  the  permitted 
disparity  rules  (sec.  401(1))  and  contributions  used  to  satisfy  the  con- 
tribution requirements  are  not  taken  into  account  for  purposes  of 
determining  whether  an  employer's  plan  satisfies  the  permitted 
disparity  rules. 

Employer  matching  and  nonelective  contributions  used  to  satisfy 
the  contribution  requirements  of  the  safe  harbor  rules  are  nonfor- 
feitable and  subject  to  the  restrictions  on  withdrawals  that  apply  to 
an  employee's  elective  deferrals  under  a  qualified  cash  or  deferred 
arrangement  (sec.  401(k)(2)  (B)  and  (Q). 

The  matching  or  nonelective  contribution  safe  harbor  require- 
ments are  deemed  satisfied  if  the  employer  maintains  another 
qualified  plan  that  meets  such  requirements. 

Notice  requirement. — The  notice  requirement  is  satisfied  if  each 
employee  eligible  to  participate  in  the  arrangement  is  given  writ- 
ten notice  within  a  reasonable  period  before  any  year  of  the  em- 
ployee's rights  and  obligations  under  the  arrangement.  This  notice 
must  be  sufficiently  accurate  and  comprehensive  to  apprise  the  em- 
ployee of  his  or  her  rights  and  obligations  and  must  be  written  in  a 
manner  calculated  to  be  understood  by  the  average  employee  eligi- 
ble to  participate. 

Alternative  method  of  satisfying  special  nondiscrimination  test  for 
matching  contributions 

The  bill  provides  a  safe  harbor  method  of  satisfying  the  special 
nondiscrimination  test  applicable  to  employer  matching  contribu- 
tions. Under  this  safe  harbor,  a  plan  is  treated  as  meeting  the  spe- 
cial nondiscrimination  test  if  (1)  the  plan  meets  the  contribution 
and  notice  requirements  applicable  under  the  safe  harbor  method 
of  satisfying  the  special  nondiscrimination  requirement  for  quali- 
fied cash  or  deferred  arrangements,  and  (2)  the  plan  satisfies  a  spe- 
cial limitation  on  matching  contributions. 

The  limitation  on  matching  contributions  is  satisfied  if  (1)  the 
matching  contributions  on  behalf  of  any  employee  may  not  be 
made  with  respect  to  employee  contributions  or  elective  deferrals 
in  excess  of  6  percent  of  compensation  and  (2)  the  level  of  an  em- 
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plover's  matching  contribution  does  not  increase  as  an  employee's 
contributions  or  elective  deferrals  increase. 

Effective  date 

The  provision  is  effective  for  plan  years  beginning  after  Decem- 
ber 31,  1992. 

Senate  amendment 

Safe  harbor  for  cash  or  deferred  arrangements 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Alternative  method  of  satisfying  special  nondiscrimination  test  for 
matching  contributions 

The  Senate  amendment  is  the  same  as  the  House  bill. 
Distribution  of  excess  contributions 

Under  the  Senate  amendment,  the  total  amount  of  excess  contri- 
butions is  determined  in  the  same  manner  as  under  present  law, 
but  the  distribution  of  excess  contributions  is  required  to  be  made 
on  the  basis  of  the  amount  of  contribution  by,  or  on  behalf  of,  each 
highly  compensated  employee.  Thus,  under  the  Senate  amendment, 
excess  contributions  are  deemed  attributable  first  to  those  highly 
compensated  employees  who  have  made  the  greatest  dollar  amount 
of  elective  deferrals  under  the  plan. 

For  example,  assume  that  an  employer  maintains  a  qualified 
cash  or  deferred  arrangement  under  section  401(k).  Assume  further 
that  the  actual  deferral  percentage  ("ADP")  for  the  eligible  non- 
highly  compensated  employees  is  2  percent.  In  addition,  assume  the 
following  facts  with  respect  to  the  eligible  highly  compensated  em- 
ployees: 


Employee 


Compensation 


Deferral 
(percent) 


A   $200,000  $7,000  3.5 

B   200,000  7,000  3.5 

C   70,000  7,000  10.0 

D   70,000  5,250  7.5 

E   70,000  2,100  3.0 

F   70,000  1,750  2.5 


Under  these  facts,  the  highly  compensated  employees'  (A  and  B) 
ADP  is  5  percent,  which  fails  to  satisfy  the  special  nondiscrimina- 
tion requirements. 

Under  present  law,  the  highly  compensated  employees  with  the 
highest  deferral  percentages  would  have  their  deferrals  reduced 
until  the  ADP  of  the  highly  compensated  employees  is  4  percent. 
Accordingly,  C  and  D  would  have  their  deferrals  reduced  to  $4,025 
(i.e.,  a  deferral  percentage  of  5.75  percent).  Thus,  the  reduction 
under  present  law  would  be  $2,975  for  C  and  $1,225  for  D,  for  a 
total  reduction  of  $4,200. 

Under  the  Senate  amendment,  the  amount  of  the  total  reduction 
is  calculated  in  the  same  manner  as  under  present  law  so  that  the 
total  reduction  remains  $4,200.  However,  this  total  reduction  of 
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$4,200  is  allocated  to  highly  compensated  employees  based  on  the 
employees  with  the  largest  contributions.  Thus,  A,  B,  and  C  would 
each  be  reduced  by  $1,400  from  $7,000  to  $5,600.  The  ADP  test 
would  not  be  performed  again. 

Effective  date 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 
Safe  harbor  for  cash  or  deferred  arrangements 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

Alternative  method  of  satisfying  special  nondiscrimination  test  for 
matching  contributions 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

Distribution  of  excess  contributions 

The  conference  agreement  follows  the  Senate  amendment,  but 
clarifies  that  it  is  intended  that  the  modified  distribution  method 
also  applies  to  excess  contributions  that  are  treated  as  distributed 
to  an  employee  and  then  contributed  by  the  employee  to  the  plan 
(recharacterization).  In  addition,  it  is  intended  that  the  Secretary 
interpret  and  apply  the  section  401(k)  and  401(m)  nondiscrimina- 
tion tests  in  a  manner  consistent  with  the  modified  distribution 
rule.  For  example,  a  plan  will  not  fail  to  be  a  qualified  cash  or  de- 
ferred arrangement  merely  because  the  plan  fails  to  satisfy  the  sec- 
tion 401(k)  nondiscrimination  test  after  excess  contributions  are 
distributed  or  recharacterized  under  the  modified  distribution  rule. 

Effective  date 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

b.  Definition  of  highly  compensated  employee  and  family  aggrega- 
tion rules 

Present  law 

In  general 

For  purposes  of  the  rules  applying  to  qualified  retirement  plans 
under  the  Code,  an  employee,  including  a  self-employed  individual, 
is  treated  as  highly  compensated  with  respect  to  a  year  if,  at  any 
time  during  the  year  or  the  preceding  year,  the  employee:  (1)  was  a 
5-percent  owner  of  the  employer;  (2)  received  more  than  $93,518  in 
annual  compensation  from  the  employer;  (3)  received  more  than 
$62,345  in  annual  compensation  from  the  employer  and  was  one  of 
the  top-paid  20  percent  of  employees  during  the  same  year;  or  (4) 
was  an  officer  of  the  employer  who  received  compensation  greater 
than  $56,111.  These  dollar  amounts  are  adjusted  annually  for  infla- 
tion at  the  same  time  and  in  the  same  manner  as  the  adjustments 
to  the  dollar  limit  on  benefits  under  a  defined  benefit  pension  plan 
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(sec.  415(d)).  If,  for  any  year,  no  officer  has  compensation  in  excess 
of  $56,111  (indexed),  then  the  highest  paid  officer  of  the  employer 
for  such  year  is  treated  as  a  highly  compensated  employee. 

An  employee  is  not  treated  as  in  the  top-paid  20  percent,  as  an 
officer,  or  as  receiving  $93,518  or  $62,345  solely  because  of  the  em- 
ployee's status  during  the  current  year,  unless  such  employee  also 
is  among  the  100  employees  who  have  received  the  highest  compen- 
sation during  the  year. 

Election  to  use  simplified  method 

Employers  are  permitted  to  elect  to  determine  their  highly  com- 
pensated employees  under  a  simplified  method.  Under  this  method, 
an  electing  employer  may  treat  employees  who  received  more  than 
$62,345  in  annual  compensation  from  the  employer  as  highly  com- 
pensated employees  in  lieu  of  applying  the  $93,518  threshold  and 
without  regard  to  whether  such  employees  are  in  the  top-paid 
group  of  the  employer.  This  election  is  available  only  if  at  all  times 
during  the  year  the  employer  maintained  business  activities  and 
employees  in  at  least  2  geographically  separate  areas. 

Treatment  of  family  members 

A  special  rule  applies  with  respect  to  the  treatment  of  family 
members  of  certain  highly  compensated  employees.  Under  the  spe- 
cial rule,  if  an  employee  is  a  family  member  of  either  a  5-percent 
owner  or  1  of  the  top  10  highly  compensated  employees  by  compen- 
sation, then  any  compensation  paid  to  such  family  member  and 
any  contribution  or  benefit  under  the  plan  on  behalf  of  such  family 
member  is  aggregated  with  the  compensation  paid  and  contribu- 
tions or  benefits  on  behalf  of  the  5-percent  owner  or  the  highly 
compensated  employee  in  the  top  10  employees  by  compensation. 
Therefore,  such  family  member  and  employee  are  treated  as  a 
single  highly  compensated  employee.  An  individual  is  considered  a 
family  member  if,  with  respect  to  an  employee,  the  individual  is  a 
spouse,  lineal  ascendant  or  descendant,  or  spouse  of  a  lineal  as- 
cendant or  descendant  of  the  employee. 

Similar  family  aggregation  rules  apply  with  respect  to  the 
$228,860  limit  on  compensation  that  may  be  taken  into  account 
under  a  qualified  plan  (sec.  401(a)(17))  and  for  deduction  purposes 
(sec.  404(1)).  However,  under  such  provisions,  only  the  spouse  of  the 
employee  and  lineal  descendants  of  the  employee  who  have  not  at- 
tained age  19  are  taken  into  account. 

House  bill 

The  House  bill  replaces  the  present-law  test  for  determining  who 
is  a  highly  compensated  employee  with  a  simplified  test.  The  bill 
provides  that  an  employee  is  highly  compensated  for  a  year  if,  at 
any  time  during  the  year  or  the  preceding  year,  the  employee  (1) 
was  a  5-percent  owner  of  the  employer,  or  (2)  received  compensa- 
tion in  excess  of  $62,345.  This  dollar  amount  is  adjusted  annually 
for  inflation  at  the  same  time  and  in  the  same  manner  as  the  ad- 
justments to  the  dollar  limit  on  benefits  under  a  defined  benefit 
pension  plan  (sec.  415(d)).  An  employee  is  not  treated  as  receiving 
$62,345  solely  because  of  the  employee's  status  during  the  current 
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year,  unless  such  employee  also  is  among  the  100  employees  who 
have  received  the  highest  compensation  during  the  year. 

Under  the  bill,  if  no  employee  is  treated  as  being  highly  compen- 
sated under  the  rules  described  above,  then  the  employee  with  the 
highest  compensation  for  the  year  is  generally  treated  as  a  highly 
compensated  employee.  However,  this  rule  does  not  apply  in  the 
case  of  a  plan  maintained  by  tax-exempt  organization  if  the  plan 
(1)  provides  a  nonforfeitable  right  to  100  percent  of  an  employee's 
accrued  benefit,  (2)  covers  a  fair  section  of  employees,  determined 
on  the  basis  of  their  compensation,  and  (3)  was  in  effect  on  Febru- 
ary 1,  1992,  and  at  all  times  thereafter. 

The  bill  repeals  the  family  aggregation  rules. 

Effective  date. — The  provision  is  effective  for  years  beginning 
after  December  31,  1992. 

Senate  amendment 

The  Senate  amendment  provides  that  an  employee  is  highly  com- 
pensated with  respect  to  a  year  if  the  employee  (1)  was  a  5-percent 
owner  of  the  employer  at  any  time  during  the  year  or  the  preced- 
ing year,  or  (2)  had  compensation  for  the  preceding  year  in  excess 
of  the  dollar  limit  for  the  preceding  year.  The  dollar  limit  is 
$50,000  (indexed).  The  $50,000  threshold  is  adjusted  for  cost-of- 
living  increases  in  the  same  manner  as  the  limitations  on  contribu- 
tions and  benefits  (sec.  415(d)).  Under  the  Senate  amendment,  as 
under  present  law,  the  dollar  limit  in  effect  (i.e.,  the  indexed  value 
of  $50,000)  for  1992  is  $62,345.  For  example,  in  determining  wheth- 
er an  employee  is  highly  compensated  in  1993,  the  employee's  com- 
pensation for  1992  would  be  compared  to  the  1992  dollar  limit,  i.e., 
$62,345. 

Under  the  Senate  amendment,  if  no  employee  is  a  5-percent 
owner  or  has  compensation  in  excess  of  $50,000  (indexed),  then  the 
highest  paid  officer  for  the  year  is  treated  as  a  highly  compensated 
employee.  This  special  rule  does  not  apply  for  purposes  of  the  non- 
discrimination rules  applicable  to  elective  deferrals,  matching  con- 
tributions, and  employee  contributions  (sees.  401(k)  and  (m)),  and 
does  not  apply  with  respect  to  employees  of  tax-exempt  organiza- 
tions and  State  and  local  governments  (sec.  457(e)(1)). 

The  Senate  amendment  repeals  the  family  aggregation  rules. 

Effective  date. — The  provision  is  effective  for  years  beginning 
after  December  31,  1992,  except  that  an  employer  may  elect  not  to 
have  the  provision  apply  to  years  beginning  in  1993. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  there  are  no  exceptions  from  the  special  rule  that  provides 
that  if  no  employee  is  a  5-percent  owner  or  has  compensation  in 
excess  of  $50,000  (indexed),  then  the  highest  paid  officer  for  the 
year  is  treated  as  a  highly  compensated  employee. 
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c.  Election  to  treat  base  pay  as  compensation 

Present  law 

Present  law  provides  a  definition  of  compensation  that  is  to  be 
used  for  nondiscrimination  testing  purposes  (sec.  414(s)).  Under  this 
definition,  compensation  generally  is  defined  as  compensation  used 
for  purposes  of  the  limits  on  contributions  and  benefits  (sec.  415). 
Pursuant  to  statutory  authority,  final  regulations  provide  alterna- 
tive permissible  definitions  of  compensation.  The  regulations 
permit  certain  items,  such  as  bonuses  and  similar  payments,  to  be 
excluded  from  the  definition  of  compensation. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  permits  an  employer  to  elect  to  use  base 
pay  as  a  permissible  definition  of  compensation  for  purposes  of  all 
provisions  which  specifically  refer  to  section  414(s)  of  the  Code.  It  is 
intended  that  base  pay  is  defined  generally  as  under  Treasury  reg- 
ulations. Thus,  subject  to  the  applicable  facts  and  circumstances, 
the  employer  could  exclude  from  the  definition  of  compensation,  on 
a  consistent  basis,  certain  types  of  compensation,  including  (but  not 
limited  to)  one  or  more  of  the  following:  any  type  of  additional  com- 
pensation for  employees  working  outside  their  regularly  scheduled 
duties  (such  as  overtime  pay,  premiums  for  shift  differential,  and 
call-in  premiums);  bonuses;  or  reimbursements  or  other  expense  al- 
lowances, fringe  benefits  (cash  and  noncash),  moving  expenses,  de- 
ferred compensation,  and  welfare  benefits.  It  is  intended  that  the 
resulting  definition  may  not  discriminate  in  favor  of  highly  com- 
pensated employees.  The  election  applies  for  purposes  of  all  appli- 
cable provisions  and  to  all  employees,  and  may  be  revoked  only 
with  the  consent  of  the  Secretary. 

Effective  date. — The  provision  is  effective  for  years  beginning 
after  December  31,  1992. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

d.  Modification  of  additional  participation  requirements 

Present  law 

Under  present  law,  a  plan  is  not  a  qualified  plan  unless  it  bene- 
fits no  fewer  than  the  lesser  of  (a)  50  employees  of  the  employer  or 
(b)  40  percent  of  all  employees  of  the  employer  (sec.  401(a)(26)).  This 
requirement  may  not  be  satisfied  by  aggregating  comparable  plans, 
but  may  be  applied  separately  to  different  lines  of  business  of  the 
employer.  A  line  of  business  of  the  employer  does  not  qualify  as  a 
separate  line  of  business  unless  it  has  at  least  50  employees. 
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House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  the  minimum  participation 
rule  (sec.  401(a)(26))  applies  only  to  defined  benefit  pension  plans 
(not  defined  contribution  plans).  Under  the  Senate  amendment,  a 
defined  benefit  pension  plan  is  not  a  qualified  plan  unless  it  bene- 
fits no  fewer  than  the  lesser  of  25  employees  or  40  percent  of  all 
employees  of  the  employer.  However,  a  plan  maintained  by  an  em- 
ployer with  only  2  employees  must  cover  both.  The  excludable  em- 
ployee rule  applies  as  under  present  law.  As  an  illustration  of  the 
operation  of  the  modification  of  the  minimum  participation  rule, 
assume  that  an  employer  has  150  nonexcludable  employees.  Under 
present  law,  any  plan  of  the  employer  is  required  to  cover  a  mini- 
mum of  50  employees.  Under  the  Senate  amendment,  any  defined 
benefit  plan  of  the  employer  is  required  to  cover  a  minimum  of  25 
employees. 

In  the  case  of  an  employer  with  only  2  employees,  the  minimum 
participation  rule  under  the  Senate  amendment  is  satisfied  only  if 
the  plan  covers  both  employees. 

The  Senate  amendment  provides  that  the  requirement  that  a 
line  of  business  has  at  least  50  employees  does  not  apply  in  deter- 
mining whether  a  plan  satisfied  the  minimum  participation  rule  on 
a  separate  line  of  business  basis. 

Effective  date. — The  provision  is  generally  effective  for  years  be- 
ginning after  December  31,  1991.  An  employer  may  elect  to  have 
the  provision  apply  as  if  it  were  included  in  section  1112(b)  of  the 
Tax  Reform  Act  of  1986. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  the  rule  providing  that  a  defined  benefit  pension  plan  does  not 
satisfy  the  rule  unless  it  benefits  no  fewer  than  the  lesser  of  25  em- 
ployees or  40  percent  of  all  employees  of  the  employer  is  dropped. 

Effective  date. — The  provision  is  generally  effective  for  years  be- 
ginning after  December  31,  1991. 

4.  MISCELLANEOUS  PENSION  SIMPLIFICATION 

a.  Definition  of  leased  employee 

Present  law 

An  individual  (a  leased  employee)  who  performs  services  for  an- 
other person  (the  recipient)  may  be  required  to  be  treated  as  the 
recipient's  employee  for  various  employee  benefit  provisions,  even 
if  the  individual  is  not  a  common  law  employee.  This  leased  em- 
ployee relationship  may  exist  if  the  services  are  performed  pursu- 
ant to  an  agreement  between  the  recipient  and  a  third  person  (the 
leasing  organization)  who  is  otherwise  treated  as  the  individual's 
employer  (sec.  414(n)).  The  individual  is  to  be  treated  as  the  recipi- 
ent's employee  only  if  the  individual  has  performed  services  for  the 
recipient  on  a  substantially  full-time  basis  for  a  year,  and  the  serv- 
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ices  are  of  a  type  historically  performed  by  employees  in  the  recipi- 
ent's business  field. 

An  individual  who  otherwise  would  be  treated  as  a  recipient's 
leased  employee  will  not  be  treated  as  such  an  employee  if  the  indi- 
vidual participates  in  a  safe  harbor  plan  maintained  by  the  leasing 
organization  meeting  certain  requirements.  This  exception  does  not 
apply  if  more  than  20  percent  of  an  employer's  nonhighly  compen- 
sated workforce  is  leased. 

House  bill 

Under  the  House  bill,  the  present-law  *  'historically  performed" 
test  is  replaced  with  a  new  rule  defining  who  must  be  considered  a 
leased  employee.  Under  the  bill,  an  individual  is  not  considered  a 
leased  employee  unless  the  services  are  performed  under  any  sig- 
nificant direction  or  control  by  the  service  recipient.  As  under 
present  law,  the  determination  of  whether  someone  is  a  leased  em- 
ployee is  made  after  determining  whether  the  individual  is  a 
common-law  employee  of  the  service  recipient.  Thus,  an  individual 
who  is  not  a  common-law  employee  of  the  service  recipient  may 
nevertheless  be  a  leased  employee  of  the  service  recipient.  Similar- 
ly, the  fact  that  a  person  is  or  is  not  found  to  perform  services 
under  the  significant  direction  or  control  of  the  recipient  for  pur- 
poses of  the  employee  leasing  rules  is  not  relevant  in  determining 
whether  the  person  is  or  is  not  a  common-law  employee  of  the  re- 
cipient for  other  tax  purposes. 

Whether  services  are  performed  by  an  individual  under  any  sig- 
nificant direction  or  control  by  the  service  recipient  depends  on  the 
facts  and  circumstances. 

Effective  date. — The  provision  is  effective  for  years  beginning 
after  December  31,  1992,  except  that  the  changes  do  not  apply  to 
relationships  that  have  been  previously  determined  by  an  IRS 
ruling  not  to  involve  leased  employees.  In  applying  the  leased  em- 
ployee rules  to  years  beginning  before  the  effective  date,  it  is  in- 
tended that  the  Secretary  use  a  reasonable  interpretation  of  the 
statute  to  apply  the  leasing  rules  to  prevent  abuse. 

Senate  amendment 

Under  the  Senate  amendment,  the  present-law  historically  per- 
formed test  is  repealed  and  replaced  with  a  new  rule  defining  who 
must  be  considered  a  leased  employee.  This  change  is  made  be- 
cause the  proposed  regulations  under  the  leased  employee  rules 
(sec.  414(n))  are  overly  broad  in  defining  who  may  be  a  leased  em- 
ployee. Under  the  provision,  the  proposed  regulations  are  no  longer 
valid.  One  of  the  principal  purposes  for  adopting  the  significant  di- 
rection or  control  test  is  to  relieve  the  unnecessary  hardship  and 
uncertainty  created  for  employers  in  these  circumstances.  It  is  in- 
tended that  the  Secretary  interpret  and  apply  the  new  control  test 
in  a  manner  that  is  targeted  to  prevent  clear  abuses. 

Under  the  provision,  an  individual  is  not  considered  a  leased  em- 
ployee unless  the  individual  is  under  the  control  of  the  recipient 
organization.  The  determination  of  whether  an  individual  is  con- 
trolled by  the  employer  is  based  on  all  the  facts  and  circumstances. 
Among  the  factors  that  are  relevant  in  this  determination  are 
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whether  the  recipient  organization:  (1)  prescribes  the  individual's 
work  methods;  (2)  supervises  the  individual;  (3)  sets  the  individual's 
working  hours;  and  (4)  sets  the  individual's  level  of  compensation. 
Other  factors  that  may  be  considered  include  those  that  are  rele- 
vant for  determining  whether  the  employer  is  responsible  for  em- 
ployment taxes  on  the  compensation  paid  to  the  individual.  The 
Secretary  may  designate  other  relevant  factors.  It  is  not  necessary 
that  all  these  factors  indicate  that  the  individual  is  under  the  con- 
trol of  the  employer  in  order  to  find  that  such  individual  is  a 
leased  employee.  Nor  is  it  necessary  that  the  recipient  organization 
be  responsible  for  employment  taxes  in  order  to  find  that  the  indi- 
vidual is  a  leased  employee  because,  if  the  recipient  organization  is 
liable  for  employment  taxes,  the  individual  is  an  employee  of  the 
organization  who  generally  must  be  taken  into  account.  The  provi- 
sion does  not  alter  the  definition  of  a  common-law  employee,  nor 
the  rules  that  such  employees  are  to  be  taken  into  account  unless 
specifically  excluded. 

The  changes  made  by  this  provision  are  not  intended  to  broaden 
the  scope  of  the  leased  employee  rules.  Thus,  to  the  extent  an  indi- 
vidual is  not  a  leased  employee  under  present  law,  such  employee 
generally  will  not  be  a  leased  employee  under  the  provision.  For 
example,  in  those  specific  situations  where  the  Internal  Revenue 
Service  has  ruled  that  service  relationships  do  not  involve  '  'leased 
employees"  under  the  test  of  present  law  requiring  the  services  to 
be  of  a  type  historically  performed,  in  the  business  field  of  the  re- 
cipient, by  employees,  the  recipients  of  those  rulings  may  continue 
to  rely  on  them. 

Effective  date. — The  provision  is  effective  for  years  beginning 
after  December  31,  1983.  In  applying  the  leased  employee  rules  to 
years  beginning  before  the  effective  date,  it  is  intended  that  the 
Secretary  use  a  reasonable  interpretation  of  the  statute  to  apply 
the  leasing  rules  to  prevent  abuse. 

Conference  agreement 

The  conference  agreement  generally  follows  the  House  bill. 
Under  the  conference  agreement,  as  under  the  House  bill,  the 
present-law  "historically  performed"  test  is  replaced  with  a  new 
rule  defining  who  must  be  considered  a  leased  employee.  Under  the 
conference  agreement,  an  individual  is  not  considered  a  leased  em- 
ployee unless  such  services  are  performed  under  significant  direc- 
tion or  control  by  the  service  recipient.  As  under  present  law,  the 
determination  of  whether  someone  is  a  leased  employee  is  made 
after  determining  whether  the  individual  is  a  common-law  employ- 
ee of  the  service  recipient.  Thus,  an  individual  who  is  not  a 
common-law  employee  of  the  service  recipient  may  nevertheless  be 
a  leased  employee  of  the  service  recipient.  Similarly,  the  fact  that  a 
person  is  or  is  not  found  to  perform  services  under  significant  di- 
rection or  control  of  the  recipient  for  purposes  of  the  employee 
leasing  rules  is  not  determinative  of  whether  the  person  is  or  is  not 
a  common-law  employee  of  the  recipient. 

Whether  services  are  performed  by  an  individual  under  signifi- 
cant direction  or  control  by  the  service  recipient  depends  on  the 
facts  and  circumstances.  Factors  that  are  relevant  in  determining 
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whether  significant  direction  or  control  exists  include  whether  the 
individual  is  required  to  comply  with  instructions  of  the  service  re- 
cipient about  when,  where,  and  how  he  or  she  is  to  perform  the 
services,  whether  the  services  must  be  performed  by  a  particular 
person,  whether  the  individual  is  subject  to  the  supervision  of  the 
service  recipient,  and  whether  the  individual  must  perform  services 
in  the  order  or  sequence  set  by  the  service  recipient.  Factors  that 
would  generally  not  be  relevant  in  determining  whether  such  direc- 
tion or  control  exists  include  whether  the  service  recipient  has  the 
right  to  hire  or  fire  the  individual  and  whether  the  individual 
works  for  others. 

For  example,  an  individual  who  works  under  the  direct  supervi- 
sion of  the  service  recipient  would  be  considered  to  be  subject  to 
significant  direction  or  control  of  the  service  recipient  even  if  an- 
other company  hired  and  trained  the  individual,  had  the  ultimate 
(but  unexercised)  legal  right  to  control  the  individual,  paid  his 
wages,  withheld  his  employment  and  income  taxes,  and  had  the  ex- 
clusive right  to  fire  him.  Thus,  for  example,  temporary  secretaries, 
receptionists,  word  processing  personnel  and  similar  office  person- 
nel who  are  subject  to  the  day-to-day  control  of  the  employer  in  es- 
sentially the  same  manner  as  a  common  law  employee  are  treated 
as  leased  employees  if  the  period  of  service  threshold  is  reached. 

On  the  other  hand,  an  individual  who  is  a  common-law  employee 
of  Company  A  who  performs  services  for  Company  B  on  the  busi- 
ness premises  of  the  Company  B  under  the  supervision  of  Company 
A  would  generally  not  be  considered  to  be  under  significant  direc- 
tion or  control  of  Company  B.  The  supervision  by  Company  A  must 
be  more  than  nominal,  however,  and  not  merely  a  mechanism  to 
avoid  the  literal  language  of  the  direction  or  contEol  test. 

An  example  of  the  situation  in  the  preceding  paragraph  might  be 
a  work  crew  that  comes  into  a  factory  to  install,  repair,  maintain, 
or  modify  equipment  or  machinery  at  the  factory,  and  that  in- 
cludes a  supervisor  who  is  an  employee  of  the  equipment  (or  equip- 
ment repair)  company  and  who  has  the  authority  to  direct  and  con- 
trol the  crew,  and  who  actually  does  exercise  such  direction  and 
control.  In  this  situation,  the  supervisor  and  his  or  her  crew  are 
not  the  leased  employees  of  the  manufacturer,  even  if  the  supervi- 
sor is  in  frequent  communication  with  the  employees  of  the  manu- 
facturer and  even  if  the  supervisor  and  his  or  her  crew  are  re- 
quired to  comply  with  the  safety  and  environmental  precautions  of 
the  manufacturer. 

Under  the  direction  or  control  test,  clerical  and  similar  support 
staff  (e.g.,  secretaries  and  nurses  in  a  doctor's  office)  generally 
would  be  considered  to  be  subject  to  significant  direction  or  control 
of  the  service  recipient  and  would  be  leased  employees  provided  the 
other  requirements  of  section  414(n)  are  met.  On  the  other  hand, 
outside  professionals  who  maintain  their  own  businesses  (e.g.,  law- 
yers and  accountants)  generally  would  not  be  considered  to  be  sub- 
ject to  such  primary  control.  However,  the  Secretary  is  encouraged 
to  continue  efforts  to  prevent  abuses  in  the  leased  manager  area. 

In  many  cases,  the  '  'historically  performed"  test  is  overly  broad, 
and  results  in  the  unintended  treatment  of  individuals  as  leased 
employees.  One  of  the  principal  purposes  for  changing  the  leased 
employee  rules  is  to  relieve  the  unnecessary  hardship  and  uncer- 
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tainty  created  for  employers  in  these  circumstances.  However,  it  is 
not  intended  that  the  direction  or  control  test  enable  employers  to 
engage  in  abusive  practices.  Thus,  it  is  intended  that  the  Secretary 
interpret  and  apply  the  leased  employee  rules  in  a  manner  so  as  to 
prevent  abuses.  This  ability  to  prevent  abuses  under  the  leasing 
rules  is  in  addition  to  the  present-law  authority  of  the  Secretary 
under  section  414(o).  For  example,  one  potentially  abusive  situation 
exists  where  the  benefit  arrangements  of  the  service  recipient  over- 
whelmingly favor  its  highly  compensated  employees,  the  employer 
has  no  or  very  few  nonhighly  compensated  common-law  employees, 
yet  the  employer  makes  substantial  use  of  the  services  of  nonhigh- 
ly compensated  individuals  who  are  not  its  common-law  employees. 

Effective  date. — The  provision  is  effective  for  years  beginning 
after  December  31,  1992,  except  that  the  changes  do  not  apply  to 
relationships  that  have  been  previously  determined  by  an  IRS 
ruling  not  to  involve  leased  employees.  In  applying  the  leased  em- 
ployee rules  to  years  beginning  before  the  effective  date,  it  is  in- 
tended that  the  Secretary  use  a  reasonable  interpretation  of  the 
statute  to  apply  the  leasing  rules  to  prevent  abuse.  Relationships 
that  would  not  be  treated  as  involving  leased  employees  under  the 
standard  adopted  in  the  conference  agreement  are  conclusively  pre- 
sumed to  be  nonabusive. 

b.  Cost-of-living  adjustments 

Present  law 

The  rules  relating  to  qualified  plans  contain  a  number  of  dollar 
limits  that  are  indexed  annually  for  cost-of-living  adjustments  (e.g., 
the  dollar  limit  on  benefits  under  a  defined  benefit  plan  (sec. 
415(b)),  the  limit  on  elective  deferrals  under  a  qualified  cash  or  de- 
ferred arrangement  (sec.  402(g)),  and  the  dollar  amounts  used  in  de- 
termining highly  compensated  employees  (sec.  414(q)).  The  Secre- 
tary publishes  annually  a  list  of  the  amounts  applicable  under  each 
provision  for  the  year. 

House  bill 

The  House  bill  provides  that  the  cost-of-living  adjustment  with 
respect  to  any  calendar  year  is  based  on  the  increase  in  the  appli- 
cable index  as  of  the  close  of  the  calendar  quarter  ending  Septem- 
ber 30  of  the  preceding  calendar  year.  Thus,  adjusted  dollar  limits 
will  be  published  before  the  beginning  of  the  calendar  year  to 
which  they  apply. 

In  addition,  the  bill  provides  that  the  dollar  limits  determined 
after  application  of  the  cost-of-living  adjustments  are  generally 
rounded  to  the  nearest  $1,000.  Dollar  limits  relating  to  elective  de- 
ferrals and  elective  contributions  to  simplified  employee  pensions 
(SEPs)  are  rounded  to  the  nearest  $100. 

Effective  date. — The  provision  is  effective  for  years  beginning 
after  December  31,  1992. 

Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

c.  Plans  covering  self-employed  individuals 

Present  law 

Prior  to  the  Tax  Equity  and  Fiscal  Responsibility  Act  of  1982 
(TEFRA)  different  rules  applied  to  retirement  plans  maintained  by 
incorporated  employers  and  unincorporated  employers  (such  as 
partnerships  and  sole  proprietors).  In  general,  plans  maintained  by 
unincorporated  employers  were  subject  to  special  rules  in  addition 
to  the  other  qualification  requirements  of  the  Code.  Most,  but  not 
all,  of  this  disparity  was  eliminated  by  TEFRA.  Under  present  law, 
certain  special  aggregation  rules  apply  to  plans  maintained  by 
owner-employees  that  do  not  apply  to  other  qualified  plans  (sec. 
401(d)  (1)  and  (2)). 

House  bill 

The  House  bill  eliminates  the  special  aggregation  rules  that 
apply  to  plans  maintained  by  self-employed  individuals  that  do  not 
apply  to  other  qualified  plans. 

Effective  date. — The  provision  is  effective  for  years  beginning 
after  December  31,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

d.  Alternative  full  funding  limitation 

Present  law 

Under  present  law,  subject  to  certain  limitations,  an  employer 
may  make  deductible  contributions  to  a  defined  benefit  pension 
plan  up  to  the  full  funding  limitation.  The  full  funding  limitation 
is  generally  defined  as  the  excess,  if  any,  of  (1)  the  lesser  of  (a)  the 
accrued  liability  under  the  plan  (including  normal  cost)  or  (b)  150 
percent  of  the  plan's  current  liability,  over  (2)  the  lesser  of  (a)  the 
fair  market  value  of  the  plan's  assets,  or  (b)  the  actuarial  value  of 
the  plan's  assets  (sec.  412(c)(7)). 

The  Secretary  may,  under  regulations,  adjust  the  150-percent 
figure  contained  in  the  full  funding  limitation  to  take  into  account 
the  averajge  age  (and  length  of  service,  if  appropriate)  of  the  par- 
ticipants in  the  plan  (weighted  by  the  value  of  their  benefits  under 
the  plan).  In  addition,  the  Secretary  is  authorized  to  prescribe  regu- 
lations that  apply,  in  lieu  of  the  150  percent  of  current  liability 
limitation,  a  different  full  funding  limitation  based  on  factors  other 
than  current  liability.  The  Secretary  may  exercise  this  authority 
only  in  a  manner  so  that  in  the  aggregate,  the  effect  on  Federal 
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budget  receipts  is  substantially  identical  to  the  effect  of  the  150- 
percent  full  funding  limitation. 

House  bill 

In  general 

The  House  bill  provides  that  an  employer  may  elect  to  disregard 
the  150-percent  limitation  if  each  plan  in  the  employer's  control 
group  is  not  top-heavy  and  the  accrued  liability  of  active  partici- 
pants is  90  percent  of  the  plan's  total  accrued  liability  (the  "alter- 
native full  funding  limitation").  The  Secretary  is  required  to  adjust 
the  150-percent  full  funding  limitation  (in  the  manner  specified 
under  the  bill)  for  employers  that  do  not  use  the  alternative  full 
funding  limit  to  ensure  that  the  election  by  employers  to  disregard 
the  150-percent  limit  does  not  result  in  a  substantial  reduction  in 
Federal  revenues  for  any  fiscal  year. 

Notice  requirement 

The  Secretary  must  be  notified  of  the  election  to  use  the  alterna- 
tive limitation  at  least  425  days  before  the  first  day  of  the  election 
period,  so  that  the  Secretary  has  an  opportunity  to  make  the  ad- 
justments to  the  150-percent  full  funding  limitation  described 
above.  Thus,  the  alternative  limitation  is  available  to  electing  em- 
ployers no  earlier  than  plan  years  beginning  in  mid-1993. 

Effective  date 

The  provision  is  effective  on  the  date  of  enactment. 

Senate  amendment 

In  general 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  an  employer  may  elect  to  apply  the  alternative  if  the  average 
accrued  liability  of  active  participants  under  the  plan  for  the  im- 
mediately preceding  5  plan  years  is  at  least  80  percent  of  the  plan's 
total  accrued  liability. 

Notice  requirement 

Under  the  Senate  amendment,  employers  electing  to  apply  the 
alternative  limitation  must  notify  the  Secretary  by  January  X  of 
the  calendar  year  preceding  the  calendar  year  in  which  the  elec- 
tion period  begins.  In  addition,  under  a  special  transition  rule,  in 
the  case  of  any  election  period  beginning  after  December  81,  1991, 
and  before  January  1,  1994,  the  notice  requirement  is  deemed  satis- 
fied if  the  Secretary  is  notified  of  the  election  by  December  31, 
1992.  Thus,  the  alternative  limitation  is  available  to  electing  em- 
ployers for  plan  years  beginning  in  1992  or  thereafter. 

Effective  date 

The  provision  is  effective  on  the  date  of  enactment. 
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Conference  agreement 

In  general 

The  conference  agreement  follows  the  Senate  amendment. 
Notice  requirement 

The  conference  agreement  follows  the  Senate  amendment,  except 
the  special  transition  rule  is  modified.  Under  the  conference  agree- 
ment, in  the  case  of  any  election  period  beginning  on  or  after  July 
1,  1992,  and  before  January  1,  1994,  the  notice  requirement  is 
deemed  satisfied  if  the  Secretary  is  notified  of  the  election  by  Octo- 
ber 31,  1992.  In  addition,  the  Secretary  is  required,  by  January  1, 
1993,  to  notify  defined  benefit  plans  that  have  not  made  an  election 
to  apply  the  alternative  limitation  of  any  adjustment  to  the  150- 
percent  full  funding  limitation  required  under  the  provision. 

To  the  extent  a  defined  benefit  plan  sponsor  makes  a  contribu- 
tion to  a  defined  benefit  plan  with  respect  to  the  transition  period 
that  exceeds  the  full-funding  limitation,  as  adjusted  by  the  secre- 
tary for  the  transition  period,  the  sponsor  is  required  to  offset  the 
excess  contribution  against  allowable  contributions  to  the  plan  in 
subsequent  quarters  in  the  taxable  year  of  the  sponsor.  If  no  subse- 
quent contributions  may  be  made  for  the  taxable  year,  the  trustee 
of  the  defined  benefit  plan  must  return  the  excess  contribution  to 
the  sponsor  in  that  taxable  year  or  the  subsequent  taxable  year. 

Effective  date 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

e.  In-service  distributions  from  rural  cooperative  plans 

Present  law 

Under  present  law,  a  qualified  cash  or  deferred  arrangement  can 
permit  withdrawals  by  participants  only  after  the  earlier  of  (1)  the 
participant's  separation  from  service,  death,  or  disability,  (2)  termi- 
nation of  the  arrangement,  (3)  in  the  case  of  a  profit-sharing  or 
stock  bonus  plan,  the  attainment  of  age  59  Vfe,  or  (4)  in  the  case  of  a 
profit-sharing  or  stock  bonus  plan  to  which  section  402(a)(8)  applies, 
upon  hardship  of  the  participant  (sec.  401(k)(2)(B)).  In  the  case  of  a 
rural  cooperative  qualified  cash  or  deferred  arrangement,  which  is 
part  of  a  money  purchase  pension  plan,  withdrawals  by  partici- 
pants cannot  occur  upon  attainment  of  age  59  V2  or  upon  hardship. 

House  bill 

The  House  bill  provides  that  a  rural  cooperative  plan  that  in- 
cludes a  qualified  cash  or  deferred  arrangement  will  not  be  treated 
as  violating  the  qualification  requirements  merely  because  the  plan 
permits  distributions  to  plan  participants  after  the  attainment  of 

age  59  V2. 

Effective  date. — The  provision  is  effective  for  distributions  after 
the  date  of  enactment. 
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Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill  (age  59  V2  is 
changed  to  59  under  another  provision  of  the  Senate  amendment). 

Effective  date. — The  provision  is  effective  as  if  included  in  section 
1011(k)(5)  of  the  Technical  and  Miscellaneous  Revenue  Act  of  1988. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

f  Special  rule  for  plans  covering  pilots 

Present  law 

Under  present  law,  for  purposes  of  determining  whether  a  quali- 
fied pension  plan  satisfies  the  minimum  coverage  requirements,  in 
the  case  of  trust  established  pursuant  to  a  collective  bargaining 
agreement  between  airline  pilots  and  one  or  more  employers,  all 
employees  not  covered  by  the  collective  bargaining  agreement  are 
disregarded  (sec.  410(b)(3)(B)).  This  provision  applies  only  in  the 
case  of  a  plan  that  provides  contributions  or  benefits  for  employees 
whose  principal  duties  are  customarily  performed  aboard  aircraft 
in  flight.  Thus,  a  collectively  bargained  plan  covering  only  airline 
pilots  is  tested  separately  for  purposes  of  the  minimum  coverage 
requirements. 

House  bill 

The  House  bill  provides  that,  in  the  case  of  a  plan  established  by 
one  or  more  employers  to  provide  contributions  or  benefits  for  air 
pilots  employed  by  one  or  more  common  carriers  engaged  in  inter- 
state or  foreign  commerce  or  air  pilots  employed  by  carriers  trans- 
porting mail  for  or  under  contract  with  the  United  States  govern- 
ment, all  employees  who  are  not  air  pilots  are  excluded  from  con- 
sideration in  testing  whether  the  plan  satisfies  the  minimum  cover- 
age requirements.  In  addition,  the  bill  provides  that  this  exception 
does  not  apply  in  the  case  of  a  plan  that  provides  contributions  or 
benefits  for  employees  who  are  not  air  pilots  or  for  air  pilots  whose 
principal  duties  are  not  customarily  performed  aboard  aircraft  in 
flight. 

Effective  date. — The  provision  is  effective  for  years  beginning 
after  December  31,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 
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g.  Elimination  of  special  vesting  rule  for  multiemployer  plans 

Present  law 

Under  present  law,  except  in  the  case  of  multiemployer  plans,  a 
plan  is  not  a  qualified  plan  unless  a  participant's  employer-provid- 
ed benefit  vests  at  least  as  rapidly  as  under  1  of  2  alternative  mini- 
mum vesting  schedules.  A  plan  satisfies  the  first  schedule  if  a  par- 
ticipant acquires  a  nonforfeitable  right  to  100  percent  of  the  par- 
ticipant's accrued  benefit  derived  from  employer  contributions 
upon  the  participant's  completion  of  5  years  of  service.  A  plan  sat- 
isfies the  second  schedule  if  a  participant  has  a  nonforfeitable  right 
to  at  least  20  percent  of  the  participant's  accrued  benefit  derived 
from  employer  contributions  after  3  years  of  service,  40  percent  at 
the  end  of  4  years  of  service,  60  percent  at  the  end  of  5  years  of 
service,  80  percent  at  the  end  of  6  years  of  service,  and  100  percent 
at  the  end  of  7  years  of  service. 

In  the  case  of  multiemployer  plan,  a  participant's  accrued  benefit 
derived  from  employer  contributions  is  required  to  be  100  percent 
vested  no  later  than  upon  the  participant's  completion  of  10  years 
of  service.  This  special  rule  applies  only  to  employees  covered  by 
the  plan  pursuant  to  a  collective  bargaining  agreement. 

House  bill 

The  House  bill  conforms  the  vesting  rules  for  multiemployer 
plans  to  the  rules  applicable  to  other  qualified  plans. 

Effective  date. — The  provision  is  effective  for  plan  years  begin- 
ning on  or  after  the  earlier  of  (1)  the  later  of  January  1,  1993,  or 
the  date  on  which  the  last  of  the  collective  bargaining  agreements 
pursuant  to  which  the  plan  is  maintained  terminates,  or  (2)  Janu- 
ary 1,  1995,  with  respect  to  participants  with  an  hour  of  service 
after  the  effective  date. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

h.  Treatment  of  deferred  compensation  plans  of  State  and  local  gov- 

ernments and  tax-exempt  organizations 

Present  law 

Under  a  general  principle  of  the  Federal  income  tax  system,  indi- 
viduals are  taxed  currently  not  only  on  compensation  actually  re- 
ceived, but  also  on  compensation  constructively  received  during  the 
taxable  year.  An  individual  is  treated  as  having  constructively  re- 
ceived compensation  during  the  current  taxable  year  if  the  com- 
pensation would  have  been  payable  during  the  current  taxable 
year  but  for  the  individual's  election  to  defer  receipt  of  the  com- 
pensation to  a  later  taxable  year. 
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An  exception  to  this  rule  applies  to  compensation  deferred  under 
an  eligible  unfunded  deferred  compensation  plan  (a  sec.  457  plan) 
of  a  tax-exempt  or  State  or  local  governmental  employer. 

Under  a  section  457  plan,  an  employee  who  elects  to  defer  the 
receipt  of  current  compensation  will  be  taxed  on  the  amounts  de- 
ferred when  such  amounts  are  paid  or  made  available.  The  maxi- 
mum annual  deferral  under  such  a  plan  is  the  lesser  of  (1)  $7,500 
or  (2)  33  Vz  percent  of  compensation  (net  of  the  deferral). 

In  general,  amounts  deferred  under  a  section  457  plan  may  not 
be  made  available  to  an  employee  before  the  earlier  of  (1)  the  cal- 
endar year  in  which  the  participant  attains  age  70 Vfe,  (2)  when  the 
participant  is  separated  from  service  with  the  employer,  or  ' (3) 
when  the  participant  is  faced  with  an  unforeseeable  emergency. 
Amounts  that  are  made  available  to  an  employee  upon  separation 
from  service  are  includible  in  gross  income  in  the  taxable  year  in 
which  they  are  made  available. 

Under  present  law,  benefits  under  a  section  457  plan  are  not 
treated  as  made  available  if  the  participant  may  elect  to  receive  a 
lump  sum  payable  after  separation  from  service  and  within  60  days 
of  the  election.  This  exception  to  the  general  rules  is  available  only 
if  the  total  amount  payable  to  the  participant  under  the  plan  does 
not  exceed  $3,500  and  no  additional  amounts  may  be  deferred 
under  the  plan  with  respect  to  the  participant. 

House  bill 

The  House  bill  makes  three  changes  to  the  rules  governing  un- 
funded deferred  compensation  plans  (sec.  457  plans)  of  tax-exempt 
and  governmental  employers. 

First,  the  bill  permits  in-service  distributions  of  accounts  that  do 
not  exceed  $3,500  if  no  amount  has  been  deferred  under  the  section 
457  plan  with  respect  to  the  account  for  2  years  and  there  has  been 
no  prior  distribution  under  this  cash-out  rule. 

Second,  the  bill  increases  the  number  of  elections  that  can  be 
made  with  respect  to  the  time  distributions  must  begin  under  a  sec- 
tion 457  plan.  The  bill  provides  that  the  amount  payable  to  a  par- 
ticipant under  a  section  457  plan  is  not  to  be  treated  as  made  avail- 
able merely  because  the  participant  may  elect  to  defer  commence- 
ment of  distributions  under  the  plan  if  (1)  the  election  is  made 
after  amounts  may  be  distributed  under  the  plan  but  before  the 
actual  commencement  of  benefits,  and  (2)  the  participant  makes 
only  1  such  additional  election.  This  additional  election  is  permit- 
ted without  the  need  for  financial  hardship,  and  the  election  can 
only  be  to  a  date  that  is  after  the  date  originally  selected  by  the 
participant. 

Finally,  the  bill  provides  for  indexing  of  the  dollar  limit  on  defer- 
rals. 

Effective  date. — The  provisions  are  effective  for  taxable  years  be- 
ginning after  the  date  of  enactment. 

Senate  amendment 

No  provision. 
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Conference  agreement 
The  conference  agreement  follows  the  House  bill. 
i.  Limits  on  contributions  and  benefits  under  governmental  plans 

Present  law 

Present  law  imposes  limits  on  contributions  and  benefits  under 
qualified  plans  based  on  the  type  of  plan  (sec.  415).  The  limits 
apply  to  plans  maintained  by  private  and  public  employers.  Certain 
special  rules  apply  to  governmental  plans. 

In  the  case  of  a  defined  contribution  plan,  the  annual  additions 
to  the  plan  with  respect  to  each  plan  participant  are  limited  to  the 
lesser  of  (1)  25  percent  of  compensation,  or  (2)  $30,000.  The  limit  on 
the  annual  benefits  payable  by  a  defined  benefit  pension  plan  is 
generally  the  lesser  of  (1)  100  percent  of  compensation,  or  (2) 
$112,221  for  1992.  The  dollar  limit  is  increased  annually  for  infla- 
tion. The  dollar  limit  is  reduced  actuarially  if  payment  of  benefits 
is  to  begin  before  the  social  security  retirement  age,  and  increased 
if  benefits  are  to  begin  after  that  age. 

Under  special  rules  for  plans  maintained  by  State  or  local  gov- 
ernments, such  plans  may  provide  benefits  greater  than  those  per- 
mitted by  the  limits  on  benefits  applicable  to  plans  maintained  by 
private  employers. 

House  bill 

The  House  bill  makes  the  following  modifications  to  the  limits  on 
contributions  and  benefits  as  applied  to  governmental  plans:  (1) 
compensation  includes  employer  contributions  to  certain  employee 
plans  under  a  salary  reduction  arrangement;  (2)  the  100  percent  of 
compensation  limitation  does  not  apply;  and  (3)  the  defined  benefit 
pension  plan  limitation  does  not  apply  to  certain  disability  and  sur- 
vivor benefits.  The  provision  also  permits  State  and  local  govern- 
ment employers  to  maintain  excess  benefit  plans  (i.e.,  plans  that 
provide  benefits  that  cannot  be  provided  under  a  qualified  plan  due 
to  the  limits  on  contributions  and  benefits)  without  regard  to  the 
limits  on  unfunded  deferred  compensation  arrangements  of  State 
and  local  government  employers  (sec.  457).  Benefits  provided  by 
such  plans  are  subject  to  the  same  tax  rules  applicable  to  excess 
plans  maintained  by  private  employers  (e.g.,  sec.  83). 

Effective  date. — The  provision  is  effective  for  years  beginning 
after  the  date  of  enactment.  Governmental  plans  are  treated  as  if 
in  compliance  with  the  requirements  of  section  415  for  years  begin- 
ning on  or  before  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  generally  the  same  as  the  House  bill, 
with  only  minor  technical  differences. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 
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j.  Use  of  501(c)(21)  black  lung  trust  assets  to  fund  retiree  health  ben- 
efits 

Present  law 

A  qualified  black  lung  benefit  trust  described  in  section  501(c)(21) 
of  the  Internal  Revenue  Code  is  exempt  from  federal  income  tax- 
ation. In  addition,  a  deduction  is  allowed  for  contributions  to  a 
qualified  black  lung  benefit  trust  to  the  extent  such  contributions 
are  necessary  to  fund  the  trust. 

Under  present  law,  no  assets  of  a  qualified  black  lung  benefit 
trust  may  be  used  for,  or  diverted  to,  any  purpose  other  than  (i)  to 
satisfy  labilities,  or  pay  insurance  premiums  to  cover  liabilities, 
arising  under  the  Black  Lung  Acts,  (ii)  to  pay  administrative  costs 
of  operating  the  trust,  or  (iii)  investment  in  U.S.,  State,  or  local  se- 
curities and  obligations,  or  in  time  demand  deposits  in  a  bank  or 
insured  credit  union. 

Under  present  law,  excess  trust  assets  may  be  paid  into  the  na- 
tional Black  Lung  Disability  Trust  Fund,  or  into  the  general  fund 
of  the  U.S.  Treasury. 

House  bill 

The  House  bill  allows  excess  assets  in  qualified  black  lung  bene- 
fit trusts  to  be  used  to  pay  accident  and  health  benefits  or  premi- 
ums for  insurance  for  such  benefits  (including  administrative  and 
other  incidental  expenses  relating  to  such  benefits)  for  retired  coal 
miners  and  their  spouses  and  dependents.  The  amount  of  assets 
available  for  such  purpose  is  subject  to  a  yearly  limit  as  well  as  an 
aggregate  limit.  The  yearly  limit  is  be  the  amount  of  assets  in 
excess  of  110  percent  of  the  present  value  of  the  liability  for  black 
lung  benefits  determined  as  of  the  close  of  the  preceding  taxable 
year  of  the  trust.  The  aggregate  limit  is  the  amount  of  assets  in 
excess  of  110  percent  of  the  present  value  of  the  liability  for  black 
lung  benefits  determined  as  of  the  close  of  the  taxable  year  of  the 
trust  ending  prior  to  the  effective  date,  plus  earnings  thereon.  Each 
of  these  determinations  is  required  to  be  made  by  an  independent 
actuary. 

The  amounts  used  to  pay  retiree  accident  or  health  benefits  are 
not  includible  in  the  income  of  the  company,  nor  is  a  deduction  al- 
lowed for  such  amounts. 

Effective  date. — The  provision  would  be  effective  for  taxable 
years  beginning  after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 
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k.  Definition  of  employer  reversion 

Present  law 

Under  present  law,  employer  reversions  from  qualified  pension 
plans  are  generally  subject  to  an  excise  tax.  In  some  cases,  Federal 
regulations  require  that  a  portion  of  any  reversion  from  a  plan 
maintained  by  a  government  contractor  be  paid  to  the  United 
States.  Such  amounts  are  subject  to  the  excise  tax  on  reversions. 

House  bill 

The  House  bill  provides  that,  for  purposes  of  the  excise  tax,  an 
employer  reversion  does  not  include  certain  amounts  paid  to  the 
Federal  government  by  reason  of  certain  government  contracting 
regulations. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

I.  Clarification  of  application  of  health  care  continuation  rules  to 
savings  and  loan  associations 

Present  law 

Under  the  health  care  continuation  rules,  persons  who  are  cov- 
ered under  a  group  health  plan  are  required  to  be  offered  the  op- 
portunity to  continue  to  participate  for  a  specified  period  of  time  in 
a  group  health  plan  of  the  employer  (or  a  plan  of  successor  employ- 
er) despite  the  occurrence  of  a  qualifying  event  that  otherwise 
would  terminate  such  participation.  Qualified  beneficiaries  are  em- 
ployees covered  by  the  plan  and  the  spouse  and  dependent  children 
of  a  covered  employee. 

Qualifying  events  include  termination  of  employment  of  a  cov- 
ered employee,  the  divorce  or  death  of  a  covered  employee,  the  cov- 
ered employee  becoming  entitled  to  Medicare,  and,  in  the  case  of  a 
retired  employee,  the  commencement  of  a  bankruptcy  proceeding 
under  title  11  of  the  United  States  Code. 

The  period  for  which  coverage  is  required  to  be  continued  de- 
pends on  the  qualifying  event,  and  is  generally  either  18  months  or 
36  months.  Persons  electing  continuation  coverage  can  be  required 
to  pay  for  the  coverage. 

The  health  care  continuation  provisions  are  enforced  under  the 
Code  by  means  of  an  excise  tax  (sec.  4980B). 

The  Federal  Deposit  Insurance  Corporation  Improvement  Act  of 
1991  contained  a  provision  clarifying  the  application  of  the  health 
care  continuation  rules  in  the  case  of  failed  depository  institutions. 
In  general,  the  provision  provides  that  the  Federal  Deposit  Insur- 
ance Corporation  (FDIC),  a  bridge  bank,  or  any  successor  of  a  failed 
depository  institution  is  required  to  provide  continuation  health 
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care  coverage  to  former  employees  of  the  failed  institution.  This 
provision  is  effective  for  plan  years  beginning  on  or  after  the  date 
of  enactment  of  the  Act,  regardless  of  whether  the  qualifying  event 
occurred  before,  on,  or  after  such  date. 

House  bill 

Under  the  House  bill,  the  obligations  of  bridge  banks  and  succes- 
sors to  failed  institutions  are  incorporated  into  the  health  care  con- 
tinuation provisions  of  the  Code.  The  provision  also  provides  that 
retired  employees  of  a  failed  depository  institution  are  entitled  to 
the  same  continuation  coverage  rights  as  retirees  of  a  company  in 
bankruptcy. 

Effective  date.— The  provision  is  effective  as  if  included  in  section 
451  of  the  Federal  Deposit  Insurance  Corporation  Improvement  Act 
of  1991. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 
m.  Elimination  of  half-year  requirements 

Present  law 

Under  present  law,  a  number  of  employee  plan  rules  refer  to  the 
age  of  an  individual  at  a  certain  time.  For  example,  distributions 
under  a  qualified  pension  plan  are  generally  required  to  begin  no 
later  than  the  April  1  following  the  year  in  which  an  individual 
attains  age  70  Vz  (sec.  401(a)(9)).  Similarly,  an  additional  income  tax 
on  early  withdrawals  applies  to  certain  distributions  from  qualified 
pension  plans  and  IRAs  prior  to  the  time  the  participant  or  IRA 
owner  attains  age  59-1/2  (sec.  72(t)). 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  changes  the  half-year  requirements  to 
birthdate  requirements.  Those  rules  under  present  law  that  refer 
to  age  59  %  are  changed  to  refer  to  age  59,  and  those  that  refer  to 
age  70  %  are  changed  to  refer  to  age  70. 

Effective  date.— The  provision  applies  to  years  beginning  after 
December  31,  1992. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 
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n.  Penalties  for  failure  to  provide  reports  relating  to  pension  pay- 
ments 

Present  law 

Any  person  who  fails  to  file  an  information  report  with  the  In- 
ternal Revenue  Service  on  or  before  the  prescribed  filing  date  is 
subject  to  penalties  for  each  failure.  The  general  penalty  structure 
provides  that  the  amount  of  the  penalty  is  to  vary  with  the  length 
of  time  within  which  the  taxpayer  corrects  the  failure,  and  allows 
taxpayers  to  correct  a  de  minimis  number  of  errors  and  avoid  pen- 
alties entirely  (sec.  6721).  A  different,  flat-amount  penalty  applies 
for  each  failure  to  provide  information  reports  to  the  IRS  or  state- 
ments to  payees  relating  to  pension  payments  (sec.  6652(e)). 

House  bill 

The  House  bill  incorporates  into  the  general  penalty  structure 
the  penalties  for  failure  to  provide  information  reports  relating  to 
pension  payments  to  the  IRS  and  to  recipients.  Thus,  information 
reports  with  respect  to  pension  payments  would  be  treated  in  a 
similar  fashion  to  other  information  reports. 

Effective  date. — The  provision  applies  to  returns  and  statements 
the  due  date  for  which  is  after  December  31,  1992. 

Senate  amendment 

The  Senate  amendment  is  generally  the  same  as  the  House  bill, 
except  that  the  class  of  reports  to  which  the  Senate  amendment  ap- 
plies is  slightly  different,  and  no  reporting  is  required  with  respect 
to  designated  distributions  of  less  than  $10. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

o.  Contributions  on  behalf  of  disabled  employees 

Present  law 

Under  present  law,  an  employer  may  elect  to  continue  deductible 
contributions  to  a  defined  contribution  plan  on  behalf  of  an  em- 
ployee who  is  permanently  and  totally  disabled.  For  purposes  of 
the  limit  on  annual  additions  (sec.  415(c)),  the  compensation  of  a 
disabled  employee  is  deemed  to  be  equal  to  the  annualized  compen- 
sation of  the  employee  prior  to  the  employee's  becoming  disabled. 
Contributions  are  not  permitted  on  behalf  of  disabled  employees 
who  were  officers,  owners,  or  highly  compensated  before  they 
became  disabled. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  the  special  rule  for  contri- 
butions on  behalf  of  disabled  employees  is  applicable  without  an 
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employer  election  and  to  highly  compensated  employees  if  the  de- 
fined contribution  plan  provides  for  the  continuation  of  contribu- 
tions on  behalf  of  all  participants  who  are  permanently  and  totally 
disabled. 

Effective  date. — The  provision  applies  to  years  beginning  after 
December  31,  1992. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

p.  Affiliation  requirements  for  employers  jointly  maintaining  a 
VEBA 

Present  law 

A  voluntary  employees'  beneficiary  association  (VEBA)  that  sat- 
isfies certain  requirements  is  entitled  to  tax-exempt  status.  The 
Code  generally  describes  a  VEBA  as  an  association  that  provides 
for  the  payment  of  life,  sick,  accident,  or  other  benefits  to  the  mem- 
bers of  such  association  or  their  dependents  or  designated  benefici- 
aries, if  no  part  of  the  net  earnings  of  the  association  inures  (other 
than  through  such  payments)  to  the  benefit  of  any  private  share- 
holder or  individual.  The  requirements  a  VEBA  must  comply  with 
in  order  to  be  tax  exempt  are  further  specified  in  regulations. 

Under  Treasury  regulations,  membership  in  a  VEBA  is  required 
to  be  limited  to  individuals  whose  eligibility  is  determined  by  refer- 
ence to  objective  standards  that  constitute  an  employment-related 
common  bond.  Such  a  common  bond  exists  if  eligibility  is  deter- 
mined by  the  following  standards:  (1)  employment  by  a  common 
employer  (or  affiliated  employers);  (2)  coverage  under  one  or  more 
collective  bargaining  agreements;  (3)  membership  in  a  labor  union 
(or  in  one  or  more  locals  of  a  national  or  international  labor 
union);  or  (4)  employment  by  one  or  more  employers  in  the  same 
line  of  business  in  the  same  geographic  locale. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  otherwise  unrelated  em- 
ployers are  treated  as  affiliated  and,  therefore,  can  maintain  a  tax- 
exempt  VEBA  if  the  employers  (1)  are  in  the  same  line  of  business, 
(2)  act  jointly  to  perform  tasks  which  are  integral  to  the  activities 
of  each  of  the  employers,  (3)  act  jointly  to  such  an  extent  that  the 
joint  maintenance  of  a  VEBA  is  not  a  major  part  of  the  joint  activi- 
ties, and  (4)  a  substantial  number  of  the  employers  are  tax  exempt. 

Under  the  bill,  employers  are  considered  affiliated,  for  example, 
under  the  following  circumstances.  The  employers  participating  in 
the  VEBA  are  in  the  same  line  of  business  and  belong  to  an  asso- 
ciation that  provides  to  its  members  a  significant  amount  of  each 
of  the  following  services:  (1)  research  and  development  relating  to 
the  members'  primary  activity;  (2)  education  and  training  of  mem- 
bers' employees;  and  (3)  public  relations.  In  addition,  the  employers 
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are  sufficiently  similar  (e.g.,  subject  to  similar  regulatory  require- 
ments) that  the  association's  services  provide  material  assistance  to 
all  of  the  employers.  The  employers  also  demonstrate  the  impor- 
tance of  their  joint  activities  by  having  meetings  at  least  annually 
attended  by  substantially  all  of  the  employers.  Finally,  the  employ- 
ers maintain  a  common  retirement  plan. 

On  the  other  hand,  it  is  not  intended  that  the  mere  existence  of 
a  trade  association  is  a  sufficient  basis  for  the  member-employers 
to  be  considered  affiliated,  even  if  they  are  in  the  same  line  of  busi- 
ness. It  is  also  not  sufficient  if  the  trade  association  publishes  a 
newsletter  and  provides  significant  public  relations  services,  but 
only  provides  nominal  amounts,  if  any,  of  other  services  integral  to 
the  employers'  primary  activity. 

A  group  of  employers  are  also  not  considered  affiliated  under  the 
bill  by  virtue  of  the  membership  of  their  employees  in  a  profession- 
al association. 

Effective  date. — The  provision  applies  to  years  beginning  before, 
on,  or  after  the  date  of  enactment.  The  provision  is  intended  as  a 
clarification  of  present  law.  However,  it  is  not  intended  to  create 
any  inference  as  to  whether  any  part  of  the  Treasury  regulations 
affecting  VEBAs,  other  than  the  affiliated  employer  rule,  is  or  is 
not  present  law. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
q.  Disaggregation  of  union  plans 

Present  law 

Under  present  law,  employees  covered  by  a  .collective  bargaining 
agreement  are  excluded  from  consideration  in  testing  whether  a 
qualified  plan  satisfies  the  minimum  coverage  and  nondiscrimina- 
tion tests.  In  addition,  such  employees  are  not  counted  for  purposes 
of  determining  whether  a  line  of  business  has  at  least  50  employ- 
ees, the  threshold  number  for  designating  a  unit  as  a  separate  line 
of  business  for  purposes  of  applying  the  coverage  and  nondiscrim- 
ination tests. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  an  employer  can  elect  to 
include  union  employees  who  benefit  under  the  plan  on  the  same 
terms  as  other  employees  in  testing  whether  a  plan  satisfies  the 
minimum  coverage  and  nondiscrimination  tests,  and  in  applying 
the  50-employee  test  under  the  line  of  business  rules. 

Effective  date. — The  provision  applies  to  years  beginning  after 
December  31,  1992. 
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Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

r.  Uniform  retirement  age 

Present  law 

A  qualified  plan  generally  must  provide  that  payment  of  benefits 
under  the  plan  must  begin  no  later  than  60  days  after  the  end  of 
the  plan  year  in  which  the  participant  reaches  age  65.  Also,  for 
purpose  of  the  vesting  and  benefit  accrual  rules,  normal  retirement 
age  generally  can  be  no  later  than  age  65.  For  purposes  of  applying 
the  limits  on  contributions  and  benefits  (sec.  415),  social  security 
retirement  age  is  generally  used  as  retirement  age.  The  social  secu- 
rity retirement  age  as  used  for  such  purposes  is  presently  age  65, 
but  is  scheduled  to  gradually  increase. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  for  purposes  of  the  general 
nondiscrimination  rule  (sec.  401(a)(4))  the  social  security  retirement 
age  (as  defined  in  sec.  415)  is  a  uniform  retirement  age  and  that 
subsidized  early  retirement  benefits  and  joint  and  survivor  annu- 
ities based  on  an  employee's  social  security  retirement  age  (as  de- 
fined in  sec.  415)  are  treated  as  being  available  to  employees  on  the 
same  terms. 

Effective  date. — The  provision  is  effective  for  years  beginning 
after  December  31,  1992. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  with 
the  clarification  that  subsidized  early  retirement  benefits  and  joint 
and  survivor  annuities  are  not  treated  as  not  being  available  to  em- 
ployees on  the  same  terms  merely  because  they  are  based  on  an 
employee's  social  security  retirement  age. 

s.  National  Commission  on  Private  Pension  Plans 

Present  law 

None. 

House  bill 

No  provision. 

Senate  amendment 

The  provision  establishes  a  National  Commission  on  Private  Pen- 
sion Plans  to  study  national  retirement  income  policy.  The  Com- 
mission is  directed  to  submit  a  report  to  the  Congress  by  Labor  Day 
1994,  the  20th  anniversary  of  the  enactment  of  the  Employee  Re- 
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tirement  Income  Security  Act  of  1974,  setting  forth  its  findings  and 
recommendations  for  increasing  the  level  and  security  of  private 
retirement  savings. 

The  provision  authorizes  appropriations  through  fiscal  year  1994 
for  such  sums  as  may  be  necessary  to  carry  out  the  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

t.  Date  for  adoption  of  plan  amendments 

Present  law 

Under  regulations,  plan  amendments  to  reflect  changes  in  the 
generally  must  be  made  within  the  remedial  amendment  period. 
Such  period  generally  ends  at  the  time  prescribed  by  law  for  filing 
the  income  tax  return  of  the  employer  for  the  employer's  taxable 
year  in  which  the  change  in  law  occurs.  The  plan  must  be  operated 
in  accordance  with  the  law  at  all  times,  and  any  plan  amendment 
must  apply  retroactively  to  the  period  following  the  effective  date 
of  the  change  which  it  reflects. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  any  plan  amendments  re- 
quired by  the  bill  are  not  required  to  be  made  before  the  first  plan 
year  beginning  on  or  after  January  1,  1994,  if  the  plan  is  operated 
in  accordance  with  the  applicable  provision  and  the  amendment  is 
retroactive  to  the  effective  date  of  the  applicable  provision. 

Effective  date. — Date  of  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
u.  Full  funding  limitation  of  multiemployer  plans 

Present  law 

Under  the  Internal  Revenue  Code,  subject  to  certain  limitations, 
an  employer  may  make  deductible  contributions  to  a  defined  bene- 
fit pension  plan  up  to  the  full  funding  limitation.  The  full  funding 
limitation  is  generally  defined  as  the  excess,  if  any,  of  (1)  the  lesser 
of  (a)  the  accrued  liability  under  the  plan  (including  normal  cost)  or 
(b)  150  percent  of  the  plan's  current  liability,  over  (2)  the  lesser  of 
(a)  the  fair  market  value  of  the  plan's  assets,  or  (b)  the  actuarial 
value  of  the  plan's  assets  (sec.  412(c)(7)). 

Plans  subject  to  the  minimum  funding  rules  are  required  to 
make  an  actuarial  valuation  of  the  plan  not  less  frequently  than 
annually. 
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House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  amends  the  Internal  Revenue  Code  to 
provide  that  the  150  percent  of  current  liability  limitation  does  not 
apply  to  multiemployer  plans.  In  addition,  the  bill  repeals  the  In- 
ternal Revenue  Code  annual  valuation  requirement  for  multiem- 
ployer plans  and  applies  the  prior-law  rule  that  valuations  general- 
ly be  performed  at  least  every  3  years. 

Effective  date. — The  provision  applies  to  years  beginning  after 
December  31,  1991. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

C  Treatment  of  large  partnerships 

1.  GENERAL  PROVISIONS 

a.  Simplified  flow-through  for  large  partnerships 

Present  law 
Treatment  of  partnerships  in  general 

A  partnership  generally  is  treated  as  a  conduit  for  Federal 
income  tax  purposes.  Each  partner  takes  into  account  separately 
his  distributive  share  of  the  partnership's  items  of  income,  gain, 
loss,  deduction  or  credit.  The  character  of  an  item  is  the  same  as  if 
it  had  been  directly  realized  or  incurred  by  the  partner.  Limita- 
tions affecting  the  computation  of  taxable  income  generally  apply 
at  the  partner  level. 

The  taxable  income  of  a  partnership  is  computed  in  the  same 
manner  as  that  of  an  individual  except  that  no  deduction  is  permit- 
ted for  personal  exemptions,  foreign  taxes,  charitable  contributions, 
net  operating  losses,  certain  itemized  deductions,  or  depletion.  Elec- 
tions affecting  the  computation  of  taxable  income  derived  from  a 
partnership  are  made  by  the  partnership,  except  for  certain  elec- 
tions such  as  those  relating  to  discharge  of  indebtedness  income 
and  the  foreign  tax  credit. 

Capital  gains 

The  net  capital  gain  of  an  individual  is  taxed  generally  at  the 
same  rates  applicable  to  ordinary  income,  subject  to  a  maximum 
marginal  rate  of  28  percent.  Net  capital  gain  is  the  excess  of  net 
long-term  capital  gain  over  net  short-term  capital  loss.  Individuals 
with  a  net  capital  loss  generally  may  deduct  up  to  $3,000  of  the  loss 
each  year  against  ordinary  income.  Net  capital  losses  in  excess  of 
the  $3,000  limit  may  be  carried  forward  indefinitely. 

A  special  rule  applies  to  gains  and  losses  on  the  sale,  exchange  or 
involuntary  conversion  of  certain  trade  or  business  assets  (sec. 
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1231).  In  general,  net  gains  from  such  assets  are  treated  as  long- 
term  capital  gains  but  net  losses  are  treated  as  ordinary  losses. 

A  partner's  share  of  a  partnership's  net  short-term  capital  gain 
or  loss  and  net  long-term  capital  gain  or  loss  from  portfolio  invest- 
ments is  separately  reported  to  the  partner.  A  partner's  share  of  a 
partnership's  net  gain  or  loss  under  section  1231  generally  is  also 
separately  reported. 

Deductions 

Miscellaneous  itemized  deductions  (e.g.,  certain  investment  ex- 
penses) are  deductible  only  to  the  extent  that,  in  the  aggregate, 
they  exceed  two  percent  of  the  individual's  adjusted  gross  income. 

In  general,  taxpayers  are  allowed  a  deduction  for  charitable  con- 
tributions, subject  to  certain  limitations.  The  deduction  allowed  an 
individual  generally  cannot  exceed  50  percent  of  the  individual's 
adjusted  gross  income  for  the  taxable  year.  The  deduction  allowed 
a  corporation  generally  cannot  exceed  10  percent  of  the  corpora- 
tion's taxable  income.  Excess  contributions  are  carried  forward  for 
five  years. 

A  partner's  distributive  share  of  a  partnership's  miscellaneous 
itemized  deductions  and  charitable  contributions  are  separately  re- 
ported to  the  partner. 

Credits  in  general 

Each  partner  is  allowed  his  distributive  share  of  credits  against 
his  taxable  income.  A  refundable  credit  for  gasoline  used  for 
exempt  purposes  is  allowed.  Nonrefundable  credits  for  clinical  test- 
ing expenses  for  certain  drugs  for  rare  diseases,  for  producing  fuel 
from  nonconventional  sources,  and  for  the  general  business  credit 
are  also  allowed.  The  general  business  credit  includes  the  invest- 
ment credit  (which  in  turn  includes  the  rehabilitation  credit),  the 
targeted  jobs  credit,  the  alcohol  fuels  credit,  the  research  credit, 
and  the  low-income  housing  credit. 

The  credits  for  clinical  testing  expenses  and  for  the  production  of 
fuel  from  nonconventional  sources  are  limited  to  the  excess  of  regu- 
lar tax  over  tentative  minimum  tax.  Excess  credits  generally 
cannot  be  carried  to  another  taxable  year.  The  amount  of  general 
business  credit  allowable  in  a  taxable  year  is  limited  to  the  excess 
of  a  partner's  net  income  tax  over  the  greater  of  (1)  the  tentative 
minimum  tax  for  the  year  or  (2)  25  percent  of  the  taxpayer's  net 
regular  tax  liability  in  excess  of  $25,000.  The  general  business 
credit  in  excess  of  this  amount  is  carried  back  three  years  and  for- 
ward 15  years. 

The  benefit  of  the  investment  credit  and  the  low-income  housing 
credit  is  recaptured  if,  within  a  specified  time  period,  the  partner 
transfers  his  partnership  interest  or  the  partnership  converts  or 
transfers  the  property  for  which  the  credit  was  allowed. 

Foreign  taxes 

The  foreign  tax  credit  generally  allows  U.S.  taxpayers  to  reduce 
U.S.  income  tax  on  foreign  income  by  the  amount  of  foreign  income 
taxes  paid  or  accrued  with  respect  to  that  income.  In  lieu  of  elect- 
ing the  foreign  tax  credit,  a  taxpayer  may  deduct  foreign  taxes. 
The  total  amount  of  the  credit  may  not  exceed  the  same  proportion 
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of  the  taxpayer's  U.S.  tax  which  the  taxpayer's  foreign  source  tax- 
able income  bears  to  the  taxpayer's  worldwide  taxable  income  for 
the  taxable  year. 

Unrelated  business  taxable  income 

Tax-exempt  organizations  are  subject  to  tax  on  income  from  un- 
related businesses.  Certain  types  of  income  (such  as  dividends,  in- 
terest and  certain  rental  income)  are  not  treated  as  unrelated  busi- 
ness taxable  income.  Thus,  for  a  partner  that  is  an  exempt  organi- 
zation, whether  partnership  income  is  unrelated  business  taxable 
income  depends  on  the  character  of  the  underlying  income.  Income 
from  a  publicly  traded  partnership,  however,  is  treated  as  unrelat- 
ed business  taxable  income  regardless  of  the  character  of  the  un- 
derlying income. 

Special  rules  related  to  oil  and  gas  activities 

Taxpayers  involved  in  the  search  for  and  extraction  of  crude  oil 
and  natural  gas  are  subject  to  certain  special  tax  rules.  As  a  result, 
in  the  case  of  partnerships  engaged  in  such  activities,  certain  spe- 
cific information  is  separately  reported  to  partners. 

A  taxpayer  who  owns  an  economic  interest  in  a  producing  depos- 
it of  natural  resources  (including  crude  oil  and  natural  gas)  is  per- 
mitted to  claim  a  deduction  for  depletion  of  the  deposit  as  the  min- 
erals are  extracted.  In  the  case  of  oil  and  gas  produced  in  the 
United  States,  a  taxpayer  generally  is  permitted  to  claim  the  great- 
er of  a  deduction  for  cost  depletion  or  percentage  depletion.  Cost 
depletion  is  computed  by  multiplying  a  taxpayer's  adjusted  basis  in 
the  depletable  property  by  a  fraction,  the  numerator  of  which  is 
the  amount  of  current  year  production  from  the  property  and  the 
denominator  of  which  is  the  property's  estimated  reserves  as  of  the 
beginning  of  that  year.  Percentage  depletion  is  equal  to  a  specified 
percentage  (generally  15  percent  in  the  case  of  oil  and  gas)  of  gross 
income  from  production.  Cost  depletion  is  limited  to  the  taxpayer's 
basis  in  the  depletable  property;  percentage  depletion  is  not  so  lim- 
ited. Once  a  taxpayer  has  exhausted  its  basis  in  the  depletable 
property,  it  may  continue  to  claim  percentage  depletion  deductions 
(generally  referred  to  as  *  'excess  percentage  depletion"). 

Certain  limitations  apply  to  the  deduction  for  oil  and  gas  per- 
centage depletion.  First,  percentage  depletion  is  not  available  to  oil 
and  gas  producers  who  also  engage  (directly  or  indirectly)  in  signifi- 
cant levels  of  oil  and  gas  retailing  or  refining  activities  (so-called 
"integrated  oil  and  gas  companies").  Second,  the  deduction  for  per- 
centage depletion  may  be  claimed  by  a  taxpayer  only  with  respect 
to  up  to  1,000  barrels-per-day  of  production.  Third,  the  percentage 
depletion  deduction  may  not  exceed  100  percent  of  the  taxpayer's 
net  income  for  the  taxable  year  from  the  depletable  oil  and  gas 
property.  Fourth,  a  percentage  depletion  deduction  may  not  be 
claimed  to  the  extent  that  it  exceeds  65  percent  of  the  taxpayer's 
pre-percentage  depletion  taxable  income. 

In  the  case  of  a  partnership  that  owns  depletable  oil  and  gas 
properties,  the  depletion  allowance  is  computed  separately  by  the 
partners  and  not  by  the  partnership.  In  computing  a  partner's 
basis  in  his  partnership  interest,  basis  is  increased  by  the  partner's 
share  of  any  partnership-related  excess  percentage  depletion  deduc- 
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tions  and  is  decreased  (but  not  below  zero)  by  the  partner's  total 
amount  of  depletion  deductions  attributable  to  partnership  proper- 
ty. 

Intangible  drilling  and  development  costs  (IDCs)  incurred  with 
respect  to  domestic  oil  and  gas  wells  generally  may  be  deducted  at 
the  election  of  the  taxpayer.  In  the  case  of  integrated  oil  compa- 
nies, no  more  than  70  percent  of  IDCs  incurred  during  a  taxable 
year  may  be  deducted.  IDCs  not  deducted  are  capitalized  and  gen- 
erally are  either  added  to  the  property's  basis  and  recovered 
through  depletion  deductions  or  amortized  on  a  straight-line  basis 
over  a  60-month  period. 

The  special  treatment  granted  oil  and  gas  activities  through  the 
percentage  depletion  rules  and  the  election  to  deduct  IDCs  may 
give  rise  to  items  of  tax  preference  or  (in  the  case  of  corporate  tax- 
payers) an  adjusted  current  earnings  ("ACE")  adjustment  for  the 
alternative  minimum  tax.  With  respect  to  percentage  depletion, 
any  excess  percentage  depletion  constitutes  an  amount  of  tax  pref- 
erence. 

For  IDCs,  the  tax  preference  item  is  based  on  a  concept  of 
"excess  IDCs."  In  general,  excess  IDCs  are  the  excess  of  IDCs  de- 
ducted for  the  taxable  year  over  the  amount  of  those  IDCs  that 
would  have  been  deducted  had  they  been  capitalized  and  amortized 
on  a  straight-line  basis  over  120  months  commencing  with  the 
month  production  begins  from  the  related  well.  The  amount  of  tax 
preference  is  then  computed  as  the  difference  between  the  excess 
IDC  amount  and  65  percent  of  the  taxpayer's  net  income  from  oil 
and  gas  (computed  without  a  deduction  for  excess  IDCs). 

Taxpayers  other  than  integrated  oil  companies  that  incur  oil  and 
gas  related  amounts  of  tax  preference  and  ACE  adjustments  are 
permitted  a  "special  energy  deduction"  in  computing  alternative 
minimum  taxable  income.  The  special  energy  deduction  generally 
is  comprised  of  various  specified  percentages  of  IDC  preference 
(and  associated  ACE  adjustment)  related  to  exploratory  and  devel- 
opment drilling  and  to  a  specified  portion  of  percentage  depletion 
preference  (and  associated  ACE  adjustment)  related  to  marginally 
producing  depletable  properties.  The  cumulative  special  energy  de- 
duction may  not  offset  more  than  40  percent  of  pre-special  energy 
deduction  alternative  minimum  taxable  income. 

Passive  losses 

The  passive  loss  rules  generally  disallow  deductions  and  credits 
from  passive  activities  to  the  extent  they  exceed  income  from  pas- 
sive activities.  Losses  not  allowed  in  a  taxable  year  are  suspended 
and  treated  as  current  deductions  from  passive  activities  in  the 
next  taxable  year.  These  losses  are  allowed  in  full  when  a  taxpayer 
disposes  of  the  entire  interest  in  the  passive  activity  to  an  unrelat- 
ed person  in  a  taxable  transaction.  Passive  activities  include  trade 
or  business  activities  in  which  the  taxpayer  does  not  materially 
participate.  (Limited  partners  generally  do  not  materially  partici- 
pate in  the  activities  of  a  partnership.)  Passive  activities  also  in- 
clude rental  activities  (regardless  of  the  taxpayer's  material  partici- 
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pation).1  Portfolio  income  (such  as  interest  and  dividends),  and  ex- 
penses allocable  to  such  income,  are  not  treated  as  income  or  loss 
from  a  passive  activity. 

A  partnership's  operations  may  be  treated  as  multiple  activities 
for  purposes  of  the  passive  loss  rules.  In  such  case,  the  partnership 
must  separately  report  items  of  income  and  deductions  from  each 
of  its  activities. 

Income  from  a  publicly  traded  partnership  is  treated  as  portfolio 
income  under  the  passive  loss  rules.  In  addition,  loss  from  such  a 
partnership  is  treated  as  separate  from  income  and  loss  from  any 
other  publicly  traded  partnership,  and  also  as  separate  from  any 
income  or  loss  from  passive  activities. 

REMICs 

A  tax  is  imposed  on  partnerships  holding  a  residual  interest  in  a 
real  estate  mortgage  investment  conduit  (REMIC).  The  amount  of 
the  tax  is  the  amount  of  excess  inclusions  allocable  to  partnership 
interests  owned  by  certain  tax-exempt  organizations  ("disqualified 
organizations")  multiplied  by  the  highest  corporate  tax  rate. 

Contribution  of  property  to  a  partnership 

In  general,  a  partner  recognizes  no  gain  or  loss  upon  the  contri- 
bution of  property  to  a  partnership.  However,  income,  gain,  loss 
and  deduction  with  respect  to  property  contributed  to  a  partner- 
ship by  a  partner  must  be  allocated  among  the  partners  so  as  to 
take  into  account  the  difference  between  the  basis  of  the  property 
to  the  partnership  and  its  fair  market  value  at  the  time  of  contri- 
bution. In  addition,  the  contributing  partner  must  recognize  gain 
or  loss  equal  to  such  difference  if  the  property  is  distributed  to  an- 
other partner  within  five  years  of  its  contribution  (sec.  704(c)). 
Under  regulations,  the  amount  of  depreciation  and  gain  or  loss 
that  is  allocated  under  these  rules  is  limited  to  the  depreciation  al- 
lowable to,  or  gain  or  loss  recognized  by,  the  partnership  for  tax 
purposes  with  respect  to  the  contributed  property  (the  "ceiling 
rule"). 

Election  of  optional  basis  adjustments 

In  general,  the  transfer  of  a  partnership  interest  or  a  distribu- 
tion of  partnership  property  does  not  affect  the  basis  of  partnership 
assets.  A  partnership,  however,  may  elect  to  make  certain  adjust- 
ments in  the  basis  of  partnership  property  (sec.  754).  Under  a  sec- 
tion 754  election,  the  transfer  of  a  partnership  interest  generally 
results  in  an  adjustment  in  the  partnership's  basis  in  its  property 
for  the  benefit  of  the  transferee  partner  only,  to  reflect  the  differ- 
ence between  that  partner's  basis  for  his  interest  and  his  propor- 


1  An  individual  who  actively  participates  in  a  rental  real  estate  activity  and  holds  at  least  a 
10  percent  interest  may  deduct  up  to  $25,000  of  passive  losses.  The  $25,000  amount  phases  out  as 
the  individual's  income  increases  from  $100,000  to  $150,000. 

The  $25,000  allowance  also  applies  to  low-income  housing  and  rehabilitation  credits  (on  a  de- 
duction equivalent  basisJ,  regardless  of  whether  the  taxpayer  claiming  the  credit  actively  par- 
ticipates in  the  rental  real  estate  activity  generating  the  credit.  In  addition,  the  income  phase- 
out  range  for  the  $25,000  allowance  for  rehabilitation  credits  is  $200,000  to  $250,000  (rather  than 
$100,000  to  $150,000).  For  interests  acquired  after  December  31,  1989  in  partnerships  holding 
property  placed  in  service  after  that  date,  the  $25,000  deduction-equivalent  allowance  is  permit- 
ted for  the  low-income  housing  credit  without  regard  to  the  taxpayer's  income. 
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tionate  share  of  the  adjusted  basis  of  partnership  property  (sec. 
743(b)).  Also  under  the  election,  a  distribution  of  property  to  a  part- 
ner in  certain  cases  results  in  an  adjustment  in  the  basis  of  other 
partnership  property  (sec.  734(b)). 

Terminations 

A  partnership  terminates  if  (1)  all  partners  cease  carrying  on  the 
business,  financial  operation  or  venture  of  the  partnership,  or  (2) 
within  a  12-month  period  50  percent  or  more  of  the  total  partner- 
ship interests  are  sold  or  exchanged  (sec.  708). 

House  bill 

In  general 

The  House  bill  modifies  the  tax  treatment  of  a  large  partnership 
(generally,  a  partnership  with  at  least  250  partners,  or  an  electing 
partnership  with  at  least  100  partners)  and  its  partners.  The  bill 
provides  that  each  partner  takes  into  account  separately  the  part- 
ner's distributive  share  of  the  following  items,  which  are  deter- 
mined at  the  partnership  level:  (1)  taxable  income  or  loss  from  pas- 
sive loss  limitation  activities;  (2)  taxable  income  or  loss  from  other 
activities  (e.g.,  portfolio  income  or  loss);  (3)  net  capital  gain  or  loss 
to  the  extent  allocable  to  passive  loss  limitation  activities  and  other 
activities;  (4)  tax-exempt  interest;  (5)  net  alternative  minimum  tax 
adjustment  separately  computed  for  passive  loss  limitation  activi- 
ties and  other  activities;  (6)  general  credits;  (7)  low-income  housing 
credit;  (8)  rehabilitation  credit;  (9)  credit  for  producing  fuel  from  a 
nonconventional  source;  and  (10)  creditable  foreign  taxes  and  for- 
eign source  items.2 

Under  the  House  bill,  the  taxable  income  of  a  large  partnership 
is  computed  in  the  same  manner  as  that  of  an  individual,  except 
that  the  items  described  above  are  separately  stated  and  certain 
modifications  are  made.  These  modifications  include  disallowing 
the  deduction  for  personal  exemptions,  the  net  operating  loss  de- 
duction and  certain  itemized  deductions.3  All  limitations  and  other 
provisions  affecting  the  computation  of  taxable  income  or  any 
credit  (except  for  the  at  risk,  passive  loss  and  section  68  itemized 
deduction  limitations,  and  any  other  provision  specified  in  regula- 
tions) are  applied  at  the  partnership  (and  not  the  partner)  level. 
Thus,  for  example,  any  investment  interest  of  the  partnership  is 
limited  at  the  partnership  level,  and  any  carryover  is  made  at  that 
level. 

All  elections  affecting  the  computation  of  taxable  income  or  any 
credit  generally  are  made  by  the  partnership. 


2  In  determining  the  amounts  required  to  be  separately  taken  into  account  by  a  partner,  those 
provisions  of  the  large  partnership  rules  governing  computations  of  taxable  income  are  applied 
separately  with  respect  to  that  partner  by  taking  into  account  that  partner's  distributive  share 
of  the  partnership's  items  of  income,  gain,  loss,  deduction  or  credit.  This  rule  permits  partner- 
ships to  make  otherwise  valid  special  allocations  of  partnership  items  to  partners. 

3  A  large  partnership  is  allowed  a  deduction  under  section  212  for  expenses  incurred  for  the 
production  of  income,  subject  to  70-percent  disallowance,  as  described  below.  No  income  from  a 
large  partnership  is  treated  as  fishing  or  farming  income. 
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Capital  gains 

Under  the  House  bill,  netting  of  capital  gains  and  losses  occurs 
at  the  partnership  level.  A  partner  in  a  large  partnership  takes 
into  account  separately  his  distributive  share  of  the  partnership's 
net  capital  gain  or  net  capital  loss.4  Such  net  capital  gain  or  loss  is 
treated  as  long-term  capital  gain  or  loss. 

A  partner's  distributive  share  of  the  partnership's  net  capital 
gain  is  allocated  between  passive  loss  limitation  activities  and 
other  activities.  The  net  capital  gain  is  allocated  to  passive  loss  lim- 
itation activities  to  the  extent  of  net  capital  gain  from  sales  and 
exchanges  of  property  used  in  connection  with  such  activities,  and 
any  excess  is  allocated  to  other  activities.  A  similar  rule  applies  for 
purposes  of  allocating  any  net  capital  loss. 

Any  gains  and  losses  of  the  partnership  under  section  1231  are 
netted  at  the  partnership  level.  Net  gain  is  treated  as  long-term 
capital  gain  and  is  subject  to  the  rules  described  above.  Net  loss  is 
treated  as  ordinary  loss  and  consolidated  with  the  partnership's 
other  taxable  income. 

Deductions 

The  House  bill  contains  two  special  rules  for  deductions.  First, 
miscellaneous  itemized  deductions  are  not  separately  reported  to 
partners.  Instead,  70  percent  of  the  amount  of  such  deductions  is 
disallowed  at  the  partnership  level;  5  the  remaining  30  percent  is 
allowed  at  the  partnership  level  in  determining  taxable  income, 
and  is  not  subject  to  the  two-percent  floor  at  the  partner  level. 

Second,  charitable  contributions  are  not  separately  reported  to 
partners  under  the  bill.  Instead,  the  charitable  contribution  deduc- 
tion is  allowed  at  the  partnership  level  in  determining  taxable 
income,  subject  to  the  limitations  that  apply  to  corporate  donors. 

Credits  in  general 

Under  the  House  bill,  general  credits  are  separately  reported  to 
partners  as  a  single  item.  General  credits  are  any  credits  other 
than  the  low-income  housing  credit,  the  rehabilitation  credit  and 
the  credit  for  producing  fuel  from  a  nonconventional  source.  A 
partner's  distributive  share  of  general  credits  is  taken  into  account 
as  a  current  year  general  business  credit.  Thus,  for  example,  the 
credit  for  clinical  testing  expenses  is  subject  to  the  present  law  lim- 
itations on  the  general  business  credit.  The  refundable  credit  for 
gasoline  used  for  exempt  purposes  and  the  refund  or  credit  for  un- 
distributed capital  gains  of  a  regulated  investment  company  are  al- 
lowed to  the  partnership,  and  thus  are  not  separately  reported  to 
partners. 

In  recognition  of  their  special  treatment  under  the  passive  loss 
rules,  the  low-income  housing  and  rehabilitation  credits  are  sepa- 


4  The  term  "net  capital  gain"  has  the  same  meaning  as  in  section  1222(11).  The  term  "net 
capital  loss"  means  the  excess  of  the  losses  from  sales  or  exchanges  of  capital  assets  over  the 
gains  from  sales  or  exchanges  of  capital  assets.  Thus,  the  partnership  cannot  offset  any  portion 
of  capital  losses  against  ordinary  income. 

Any  excess  of  net  short-term  capital  gain  over  net  long-term  capital  loss  is  consolidated  with 
the  partnership's  other  taxable  income  and  is  not  separately  reported. 

5  The  "70  percent"  figure  is  intended  to  approximate  the  amount  of  such  deductions  that 
would  be  denied  at  the  partner  level  as  a  result  of  the  two-percent  floor. 
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rately  reported.6  In  addition,  the  credit  for  producing  fuel  from  a 
nonconventional  source  is  separately  reported. 

The  House  bill  imposes  credit  recapture  at  the  partnership  level 
and  determines  the  amount  of  recapture  by  assuming  that  the 
credit  fully  reduced  taxes.  Such  recapture  is  applied  first  to  reduce 
the  partnership's  current  year  credit,  if  any;  the  partnership  is 
liable  for  any  excess  over  that  amount.  Under  the  bill,  the  transfer 
of  an  interest  in  a  large  partnership  does  not  trigger  recapture. 

Foreign  taxes 

The  House  bill  retains  present-law  treatment  of  foreign  taxes. 
The  partnership  reports  to  the  partner  creditable  foreign  taxes  and 
the  source  of  any  income,  gain,  loss  or  deduction  taken  into  ac- 
count by  the  partnership.  Elections,  computations  and  limitations 
are  made  by  the  partner. 

Tax-exempt  interest 

The  House  bill  retains  present-law  treatment  of  tax-exempt  in- 
terest. Interest  on  a  State  or  local  bond  is  separately  reported  to 
each  partner. 

Unrelated  business  taxable  income 

The  House  bill  retains  present-law  treatment  of  unrelated  busi- 
ness taxable  income.  Thus,  a  tax-exempt  partner's  distributive 
share  of  partnership  items  is  taken  into  account  separately  to  the 
extent  necessary  to  comply  with  the  rules  governing  such  income. 

Passive  losses 

Under  the  House  bill,  a  partner  in  a  large  partnership  takes  into 
account  separately  his  distributive  share  of  the  partnership's  tax- 
able income  or  loss  from  passive  loss  limitation  activities.  The  term 
*  'passive  loss  limitation  activity"  means  any  activity  involving  the 
conduct  of  a  trade  or  business  (including  any  activity  treated  as  a 
trade  or  business  under  sec.  469(c)(5)  or  (6))  and  any  rental  activity. 
A  partner's  share  of  a  large  partnership's  taxable  income  or  loss 
from  passive  loss  limitation  activities  is  treated  as  an  item  of 
income  or  loss  from  the  conduct  of  a  trade  or  business  which  is  a 
single  passive  activity,  as  defined  in  the  passive  loss  rules.  Thus,  a 
large  partnership  generally  is  not  required  to  separately  report 
items  from  multiple  activities. 

A  partner  in  a  large  partnership  also  takes  into  account  sepa- 
rately his  distributive  share  of  the  partnership's  taxable  income  or 
loss  from  activities  other  than  passive  loss  limitation  activities. 
Such  distributive  share  is  treated  as  an  item  of  income  or  expense 
with  respect  to  property  held  for  investment.  Thus,  portfolio 
income  (e.g.,  interest  and  dividends)  is  reported  separately  and  is 
reduced  by  portfolio  deductions  and  allocable  investment  interest 
expense. 


6  It  is  understood  that  the  rehabilitation  and  low-income  housing  credits  which  are  subject  to 
the  same  passive  loss  rules  (i.e.,  in  the  case  of  the  low-income  housing  credit,  where  the  partner- 
ship interest  was  acquired  or  the  property  was  placed  in  service  before  1990)  could  be  reported 
together  on  the  same  line. 
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In  the  case  of  a  partner  holding  an  interest  in  a  large  partner- 
ship which  is  not  a  limited  partnership  interest,  such  partner's  dis- 
tributive share  of  any  items  are  taken  into  account  separately  to 
the  extent  necessary  to  comply  with  the  passive  loss  rules.  Thus, 
for  example,  income  of  a  large  partnership  is  not  treated  as  passive 
income  with  respect  to  the  general  partnership  interest  of  a  part- 
ner who  materially  participates  in  the  partnership's  trade  or  busi- 
ness. 

Under  the  bill,  income  from  a  publicly  traded  partnership  contin- 
ues to  be  treated  as  portfolio  income. 

Alternative  minimum  tax 

Under  the  House  bill,  alternative  minimum  tax  ("AMT")  adjust- 
ments and  preferences  are  combined  at  the  partnership  level.  A 
large  partnership  would  report  to  partners  a  net  AMT  adjustment 
separately  computed  for  passive  loss  limitation  activities  and  other 
activities.  In  determining  a  partner's  alternative  minimum  taxable 
income,  a  partner's  distributive  share  of  any  net  AMT  adjustment 
is  taken  into  account  instead  of  making  separate  AMT  adjustments 
with  respect  to  partnership  items.  The  net  AMT  adjustment  is  de- 
termined by  using  the  adjustments  applicable  to  individuals  (in  the 
case  of  partners  other  than  corporations),  and  by  using  the  adjust- 
ments applicable  to  corporations  (in  the  case  of  corporate  partners). 
Except  as  provided  in  regulations,  the  net  AMT  adjustment  is 
treated  as  a  deferral  preference  for  purposes  of  the  section  53  mini- 
mum tax  credit. 

Discharge  of  indebtedness  income 

If  a  large  partnership  has  income  from  the  discharge  of  any  in- 
debtedness, such  income  is  separately  reported  to  each  partner.  In 
addition,  the  rules  governing  such  income  (sec.  108)  are  applied 
without  regard  to  the  large  partnership  rules.  Thus,  for  example, 
the  large  partnership  provisions  do  not  affect  section  108(d)(6), 
which  provides  that  certain  section  108  rules  apply  at  the  partner 
level,  or  section  108(b)(5),  which  provides  for  an  election  to  reduce 
the  basis  of  depreciable  property. 

REMICs 

For  purposes  of  the  tax  on  partnerships  holding  residual  inter- 
ests in  REMICs,  all  interests  in  a  large  partnership  are  treated  as 
held  by  disqualified  organizations.  Thus,  a  large  partnership  hold- 
ing a  residual  interest  in  a  REMIC  is  subject  to  a  tax  equal  to  the 
excess  inclusions  multiplied  by  the  highest  corporate  rate.  The 
amount  subject  to  tax  is  excluded  from  partnership  income.  The 
partner's  adjusted  basis  in  the  partnership  is  increased  by  his  dis- 
tributive share  of  the  amount  subject  to  tax  (under  section 
705(a)(1)(B))  and  is  decreased  by  his  distributive  share  of  the  taxes 
paid  by  the  partnership  (under  section  705(a)(2)(B)). 

Deferred  sale  treatment  for  contributed  property 

In  general 

For  all  partners  contributing  property  to  a  large  partnership  (in- 
cluding partners  who  are  disqualified  persons,  as  described  below), 
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the  House  bill  replaces  section  704(c)  with  a  '  'deferred  sale"  ap- 
proach. Under  the  bill,  a  large  partnership  is  treated  as  if  it  had 
purchased  the  property  from  the  contributing  partner  for  its  then 
fair  market  value,  thus  taking  a  fair  market  value  basis  in  the 
property.  The  contributing  partner's  gain  or  loss  on  the  contribu- 
tion (the  "precontribution  gain  or  loss") 7  is  deferred  until  the  oc- 
currence of  specified  recognition  events.  In  general,  the  character 
of  the  precontribution  gain  or  loss  is  the  same  as  if  the  property 
had  been  sold  to  the  partnership  by  the  partner  at  the  time  of  con- 
tribution. The  contributing  partner's  basis  in  his  partnership  inter- 
est is  adjusted  for  precontribution  amounts  recognized  under  the 
provision.  These  adjustments  generally  are  made  immediately 
before  the  recognition  event. 

The  bill  effectively  repeals  the  ceiling  rule  for  large  partnerships, 
i.e.,  the  amount  of  precontribution  gain  or  loss  recognized  by  the 
contributing  partner  under  the  provision  is  not  limited  to  the  over- 
all gain  or  loss  from  the  contributed  property  recognized  by  the 
partnership.  In  addition,  the  amount  of  depreciation  allowable  to 
the  partnership  is  not  limited  to  the  contributing  partner's  basis  in 
the  property. 

Recognition  events 

Certain  events  occurring  at  either  the  partnership  or  partner 
level  cause  recognition  of  precontribution  gain  or  loss.  Loss  is  not 
recognized,  however,  by  reason  of  a  disposition  to  a  person  related 
(within  the  meaning  of  sec.  267(b)  or  sec.  707(b)(1))  to  the  contribut- 
ing partner. 

Transactions  at  partnership  level. — The  contributing  partner  rec- 
ognizes precontribution  gain  or  loss  as  the  partnership  claims  an 
amortization,  depreciation,  or  depletion  deduction  with  respect  to 
the  property.  The  amount  of  gain  (or  loss)  recognized  equals  the  in- 
crease (or  decrease)  in  the  deduction  attributable  to  changes  in 
basis  of  the  property  occurring  by  reason  of  its  contribution.  Any 
gain  or  loss  so  recognized  is  treated  as  ordinary. 

The  contributing  partner  also  generally  recognizes  precontribu- 
tion gain  or  loss  if  the  partnership  disposes  of  the  contributed  prop- 
erty to  a  person  other  than  the  contributing  partner.  If  such  prop- 
erty is  distributed  to  the  contributing  partner,  its  basis  in  the 
hands  of  the  contributing  partner  equals  its  basis  immediately 
before  the  contribution,  adjusted  for  any  gain  or  loss  previously 
recognized  on  account  of  the  deferred  sale.  No  adjustment  is  made 
to  the  basis  of  undistributed  partnership  property  on  account  of  a 
distribution  to  the  contributing  partner.8 

A  contributing  partner's  deferred  gain  or  loss  is  not  recognized  if 
the  partnership  disposes  of  the  property  in  certain  nonrecognition 
transactions:  a  like-kind  exchange  (sec.  1031);  an  involuntary  con- 
version (sec.  1033);  or  a  contribution  to  a  partnership  (sec.  721),  pro- 


7  Precontribution  gain  is  the  excess  of  the  fair  market  value  of  the  contributed  property  at  the 
time  of  contribution  over  the  adjusted  basis  of  such  property  immediately  before  such  contribu- 
tion. Precontribution  loss  is  the  excess  of  the  adjusted  basis  of  such  property  over  its  fair  market 
value. 

8  Amounts  recognized  by  reason  of  these  recognition  events  are  taken  into  account  in  the 
partner's  taxable  year  in  which  or  with  which  ends  the  partnership  taxable  year  of  the  deduc- 
tion or  disposition. 
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vided  the  contributing  partnership  owns  more  than  50  percent  of 
the  recipient  partnership. 

Transactions  at  partner  level. — A  contributing  partner  recognizes 
precontribution  gain  or  loss  to  the  extent  that  he  disposes  of  his 
partnership  interest  other  than  at  death.9  Such  partner  also  recog- 
nizes precontribution  gain  or  loss  to  the  extent  that  the  cash  and 
fair  market  value  of  property  (other  than  the  contributed  property) 
distributed  to  him  exceeds  the  adjusted  basis  of  his  partnership  in- 
terest immediately  before  the  distribution  (determined  without 
regard  to  any  basis  adjustment  under  the  deemed  sale  rules  result- 
ing from  the  distribution). 

It  is  intended  that  the  Secretary  of  the  Treasury  have  regulatory 
authority  to  apply  the  deferred  sale  rules  in  the  case  of  so-called 
"reverse  704(c)"  situations,  i.e.,  in  cases  where  a  partnership  reva- 
lues its  assets.  See  Treas.  Reg.  sec.  1.704-l(b)(2)(iv)(/). 

Election  of  optional  basis  adjustments 

Under  the  House  bill,  a  large  partnership  may  still  elect  to 
adjust  the  basis  of  partnership  assets  with  respect  to  transferee 
partners.  The  computation  of  a  large  partnership's  taxable  income 
is  made  without  regard  to  the  section  743(b)  adjustment.  As  under 
present  law,  the  section  743(b)  adjustment  is  made  only  with  re- 
spect to  the  transferee  partner.  In  addition,  a  large  partnership  is 
permitted  to  adjust  the  basis  of  partnership  property  under  section 
734(b)  if  property  is  distributed  to  a  partner,  as  under  present  law. 

Terminations 

The  House  bill  provides  that  a  large  partnership  does  not  termi- 
nate for  tax  purposes  solely  because  50  percent  of  its  interests  are 
sold  or  exchanged  within  a  12-month  period. 

Partnerships  and  partners  subject  to  large  partnership  rules 

Definition  of  large  partnership 

A  "large  partnership"  is  any  partnership  with  at  least  250  part- 
ners in  a  taxable  year  beginning  after  December  31,  1992. 10  Any 
partnership  treated  as  a  large  partnership  for  a  taxable  year  is  so 
treated  for  all  succeeding  years,  even  if  the  number  of  partners 
falls  below  250.  Regulations  may  provide,  however,  that  if  the 
number  of  partners  in  any  taxable  year  falls  below  100,  the  part- 
nership is  not  treated  as  a  large  partnership.  Partnerships  with  at 
least  100  partners  can  elect  to  be  treated  as  if  they  had  250  part- 
ners. The  election  applies  to  the  year  for  which  made  and  all  subse- 
quent years  and  cannot  be  revoked  without  the  Secretary's  consent. 

Special  rules  for  certain  service  partnerships 

A  large  partnership  does  not  include  any  partnership  if  substan- 
tially all  the  partners  are:  (1)  individuals  performing  substantial 


9  It  is  intended  that  a  deceased  partner's  successor  in  interest  would  not  recognize  any  re- 
maining precontribution  gain  or  loss. 

|°The  number  of  partners  is  determined  by  counting  only  persons  directly  holding  partner- 
ship interests  in  the  taxable  year,  including  persons  holding  through  nominees;  persons  holding 
indirectly  (e.g.,  through  another  partnership)  are  not  counted.  It  is  not  necessary  for  a  partner- 
ship to  have  250  or  more  partners  at  any  one  time  in  a  taxable  year  for  the  partnership  to  con- 
stitute a  large  partnership. 
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services  in  connection  with  the  partnership's  activities,  or  personal 
service  corporations  the  owner-employees  of  which  perform  such 
services;  (2)  retired  partners  who  had  performed  such  services;  or 
(3)  spouses  of  partners  who  had  performed  such  services.  In  addi- 
tion, the  term  ' 'partner' '  does  not  include  any  individual  perform- 
ing substantial  services  in  connection  with  the  partnership's  activi- 
ties and  holding  a  partnership  interest,  or  an  individual  who  for- 
merly performed  such  services  and  who  held  a  partnership  interest 
at  the  time  the  individual  performed  such  services. 

Exclusion  for  commodity  partnerships 

The  large  partnership  rules  do  not  apply  to  any  partnership  the 
principal  activity  of  which  is  the  buying  and  selling  of  commodities 
(not  described  in  section  1221(1)),  or  options,  futures  or  forwards 
with  respect  to  commodities. 

Special  rules  for  partnerships  holding  oil  and  gas  properties 
Election  to  use  simplified  reporting 

In  general,  a  large  partnership  that  otherwise  meets  the  qualifi- 
cations for  simplified  reporting  is  not  required  to  report  informa- 
tion to  its  partners  under  the  rules  of  that  regime  if  it  is  substan- 
tially engaged  in  oil  and  gas  related  activities.  Rather,  such  a  part- 
nership continues  to  report  information  to  its  partners  as  under 
present  law.  The  House  bill  permits  such  a  partnership,  however, 
to  elect  to  utilize  the  simplified  reporting  regime,  as  modified  for 
oil  and  gas  purposes.  If  an  election  is  made  for  any  taxable  year,  it 
will  also  apply  for  all  subsequent  taxable  years  unless  revoked  with 
the  consent  of  the  Secretary. 

A  partnership  is  considered  to  be  substantially  engaged  in  oil 
and  gas  activities  if  at  least  25  percent  of  the  average  value  of  its 
assets  during  the  taxable  year  consists  of  oil  or  gas  properties. 1 1  In 
making  this  determination,  a  partnership  is  treated  as  owning  its 
proportionate  share  of  assets  of  any  partnership  in  which  it  holds 
an  interest. 

Simplified  reporting  treatment  of  large  partnerships  with  oil 
and  gas  activities 

The  House  bill  provides  special  rules  for  large  partnerships  with 
oil  and  gas  activities  that  operate  under  the  simplified  reporting 
regime  (i.e.,  either  (1)  large  partnerships  that  are  substantially  en- 
gaged in  oil  and  gas  activities  and  which  elect  to  use  the  regime,  or 
(2)  large  partnerships  that  are  not  substantially  engaged  in  oil  and 
gas  operations,  but  do  have  some  oil  and  gas  activities).  These  part- 
nerships are  collectively  referred  to  herein  as  "oil  and  gas  large 
partnerships."  Generally,  the  House  bill  provides  that  an  oil  and 
gas  large  partnership  reports  information  to  its  partners  under  the 
general  simplified  large  partnership  reporting  regime  described 
above.  To  prevent  the  extension  of  percentage  depletion  deductions 
to  persons  excluded  therefrom  under  present  law,  however,  certain 
partners  are  treated  as  disqualified  persons  under  the  bill. 


1 1  For  this  purpose,  "oil  or  gas  properties"  means  the  mineral  interests  in  oil  or  gas  which  are 
of  a  character  with  respect  to  which  a  deduction  for  depletion  is  allowable  under  section  611. 
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The  treatment  of  a  disqualified  person's  distributive  share  of  any 
item  of  income,  gain,  loss,  deduction,  or  credit  attributable  to  any 
partnership  oil  or  gas  property  is  determined  under  the  bill  with- 
out regard  to  the  special  rules  applicable  to  large  partnerships. 
Thus,  an  oil  and  gas  large  partnership  reports  information  related 
to  oil  and  gas  activities  to  a  partner  who  is  a  disqualified  person  in 
the  same  manner  and  to  the  same  extent  that  it  reports  such  infor- 
mation to  that  partner  under  present  law.  The  simplified  reporting 
rules  of  the  bill,  however,  apply  with  respect  to  reporting  such  a 
partner's  share  of  items  related  to  non-oil  and  gas  activities. 

The  House  bill  defines  two  categories  of  taxpayers  as  disqualified 
persons.  The  first  category  encompasses  taxpayers  who  do  not  qual- 
ify for  the  deduction  for  percentage  depletion  under  section  613 A 
(i.e.,  integrated  oil  and  gas  companies).  The  second  category  in- 
cludes any  person  whose  average  daily  production  of  oil  and  gas 
(for  purposes  of  determining  the  depletable  oil  and  natural  gas 
quantity  under  section  613A(c)(2))  is  at  least  500  barrels  for  its  tax- 
able year  in  which  (or  with  which)  the  partnership's  taxable  year 
ends.  In  making  this  computation,  all  production  of  domestic  crude 
oil  and  natural  gas  attributable  to  the  partner  is  taken  into  ac- 
count, including  such  partner's  proportionate  share  of  any  produc- 
tion of  the  large  partnership. 

A  taxpayer  that  falls  within  a  category  of  disqualified  person  has 
the  responsibility  of  notifying  any  large  partnership  in  which  it 
holds  a  direct  or  indirect  interest  (e.g.,  through  a  pass-through 
entity)  of  its  status  as  such.  Thus,  for  example,  if  an  integrated  oil 
company  owns  an  interest  in  a  partnership  which  in  turn  owns  an 
interest  in  an  oil  and  gas  large  partnership,  the  company  is  respon- 
sible for  providing  the  management  of  the  large  partnership  infor- 
mation regarding  its  status  as  a  disqualified  person  and  details  re- 
garding its  indirect  interest  in  the  large  partnership. 

Under  the  House  bill,  an  oil  and  gas  large  partnership  computes 
its  deduction  for  oil  and  gas  depletion  under  the  general  statutory 
rules  (subject  to  certain  exceptions  described  below)  under  the  as- 
sumptions that  it  (the  partnership)  is  the  taxpayer  and  that  it 
qualifies  for  the  percentage  depletion  deduction.  The  amount  of  the 
depletion  deduction,  as  well  as  other  oil  and  gas  related  items,  gen- 
erally are  reported  to  each  partner  (other  than  to  partners  who  are 
disqualified  persons)  as  components  of  that  partner's  distributive 
share  of  taxable  income  or  loss  from  passive  loss  limitation  activi- 
ties. 

The  House  bill  provides  that  in  computing  the  partnership's  oil 
and  gas  percentage  depletion  deduction,  the  1,000-barrel-per-day 
limitation  does  not  apply.  In  addition,  an  oil  and  gas  large  partner- 
ship is  allowed  to  compute  percentage  depletion  under  the  bill 
without  applying  the  65-percent-of-taxable-income  limitation  under 
section  613A(d)(l). 

As  under  present  law,  an  election  to  deduct  IDCs  under  section 
263(c)  is  made  at  the  partnership  level.  Since  the  bill  treats  those 
taxpayers  required  by  the  Code  (sec.  291)  to  capitalize  30  percent  of 
IDCs  as  disqualified  persons,  an  oil  and  gas  large  partnership  may 
pass  through  a  full  deduction  of  IDCs  to  its  partners  who  are  not 
disqualified  persons.  In  contrast  to  present  law,  an  oil  and  gas 
large  partnership  also  has  the  responsibility  with  respect  to  its 
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partners  who  are  not  disqualified  persons  for  making  an  election 
under  section  59(e)  to  capitalize  and  amortize  certain  specified 
IDCs.  Partners  who  are  disqualified  persons  are  permitted  to  make 
their  own  separate  section  59(e)  elections  under  the  bill. 

Consistent  with  the  general  reporting  regime  for  large  partner- 
ships, the  House  bill  provides  that  a  single  AMT  adjustment  (under 
either  corporate  or  non-corporate  principles,  as  the  case  may  be)  is 
made  and  reported  to  the  partners  (other  than  disqualified  persons) 
of  an  oil  and  gas  large  partnership  as  a  separate  item.  This  sepa- 
rately-reported item  is  affected  by  a  number  of  oil-and-gas  factors: 
the  tax  preference  for  excess  percentage  depletion,  the  tax  prefer- 
ence for  excess  IDCs,  the  adjusted  current  earnings  adjustment, 
and  the  special  energy  deduction. 

Since  an  oil  and  gas  large  partnership  computes  a  deduction  for 
percentage  depletion  under  the  bill,  it  also  is  required  to  compute 
the  amount  of  tax  preference  for  excess  percentage  depletion.  The 
preference  item  for  excess  IDCs  also  is  computed  by  an  oil  and  gas 
large  partnership.  In  this  case,  the  partnership  compares  the 
amount  of  excess  IDCs  it  incurs  with  65  percent  of  its  net  income 
from  oil  and  gas.  To  the  extent  that  the  excess  IDC  amount  exceeds 
the  partnership's  65-percent-net-income-from-oil-and-gas  amount, 
there  is  an  amount  of  tax  preference  for  excess  IDCs  which  is  fac- 
tored into  the  amount  reported  as  AMT  adjustment  to  the  part- 
ners. 

Under  the  House  bill,  the  AMT  special  energy  deduction  is  com- 
puted by  an  oil  and  gas  large  partnership.  The  current-law  special 
energy  deduction  is  limited  so  that  it  may  not  reduce  the  taxpay- 
er's pre-special  energy  deduction  alternative  minimum  taxable 
income  by  more  than  40  percent.  Under  the  bill,  an  oil  and  gas 
large  partnership  is  treated  as  the  taxpayer  for  this  purpose.  Thus, 
the  limitation  on  the  special  energy  deduction  is  applied  at  the 
partnership  level  using  the  same  40-percent  threshold. 

The  House  bill  provides  that  in  making  partnership-level  compu- 
tations, any  item  of  income,  gain,  loss,  deduction,  or  credit  attribut- 
able to  a  partner  who  is  a  disqualified  person  is  disregarded.  For 
example,  in  computing  the  partnership's  net  income  from  oil  and 
gas  for  purposes  of  determining  the  IDC  preference  to  be  reported 
to  partners  who  are  not  disqualified  persons  as  part  of  the  AMT 
adjustment,  disqualified  persons'  distributive  shares  of  the  partner- 
ship's net  income  from  oil  and  gas  are  not  to  be  taken  into  account. 

Regulatory  authority 

The  Secretary  of  the  Treasury  is  granted  authority  to  prescribe 
such  regulations  as  may  be  appropriate  to  carry  out  the  purposes 
of  the  provisions. 

Effective  date 

The  House  bill  generally  applies  to  partnership  taxable  years 
ending  on  or  after  December  31,  1992.  The  deferred  sale  provision 
applies  to  any  contribution  of  property  (other  than  cash)  made  on 
or  after  the  date  of  enactment  to  a  partnership  which  is,  or  is  rea- 
sonably expected  to  become,  a  large  partnership.  It  is  intended  that 
no  inference  be  drawn  as  to  the  proper  treatment  of  contributions 
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of  appreciated  or  depreciated  property  to  a  partnership  made  prior 
to  the  effective  date. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

b.  Simplified  audit  procedures  for  large  partnerships 

Present  law 

In  general 

Prior  to  1982,  regardless  of  the  size  of  a  partnership,  adjustments 
to  a  partnership's  items  of  income,  gain,  loss,  deduction,  or  credit 
had  to  be  made  in  separate  proceedings  with  respect  to  each  part- 
ner individually.  Because  a  large  partnership  sometimes  had  many 
partners  located  in  different  audit  districts,  adjustments  to  items  of 
income,  gains,  losses,  deductions,  or  credits  of  the  partnership  had 
to  be  made  in  numerous  actions  in  several  jurisdictions,  sometimes 
with  conflicting  outcomes. 

The  Tax  Equity  and  Fiscal  Responsibility  Act  of  1982  ("TEFRA") 
established  unified  audit  rules  applicable  to  all  but  certain  small 
(10  or  fewer  partners)  partnerships.  These  rules  require  the  tax 
treatment  of  all  "partnership  items"  to  be  determined  at  the  part- 
nership, rather  than  the  partner,  level.  Partnership  items  are  those 
items  that  are  more  appropriately  determined  at  the  partnership 
level  than  at  the  partner  level,  as  provided  by  regulations. 

Administrative  proceedings 

Under  the  TEFRA  rules,  a  partner  must  report  all  partnership 
items  consistently  with  the  partnership  return  or  must  notify  the 
IRS  of  any  inconsistency.  If  a  partner  fails  to  report  any  partner- 
ship item  consistently  with  the  partnership  return,  the  IRS  may 
make  a  computational  adjustment  and  immediately  assess  any  ad- 
ditional tax  that  results. 

The  IRS  may  challenge  the  reporting  position  of  a  partnership  by 
conducting  a  single  administrative  proceeding  to  resolve  the  issue 
with  respect  to  all  partners.  But  the  IRS  must  still  assess  any  re- 
sulting deficiency  against  each  of  the  taxpayers  who  were  partners 
in  the  year  in  which  the  understatement  of  tax  liability  arose. 

Any  partner  of  a  partnership  can  request  an  administrative  ad- 
justment or  a  refund  for  his  own  separate  tax  liability.  Any  part- 
ner also  has  the  right  to  participate  in  partnership-level  adminis- 
trative proceedings.  A  settlement  agreement  with  respect  to  part- 
nership items  binds  all  parties  to  the  settlement. 

Tax  Matters  Partner 

The  TEFRA  rules  establish  the  "Tax  Matters  Partner"  as  the 
primary  representative  of  a  partnership  in  dealings  with  the  IRS. 
The  Tax  Matters  Partner  is  a  general  partner  designated  by  the 
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partnership  or,  in  the  absence  of  designation,  the  general  partner 
with  the  largest  profits  interest  at  the  close  of  the  taxable  year.  If 
no  Tax  Matters  Partner  is  designated,  and  it  is  impractical  to 
apply  the  largest  profits  interest  rule,  the  IRS  may  select  any  part- 
ner as  the  Tax  Matters  Partner. 

Notice  requirements 

The  IRS  generally  is  required  to  give  notice  of  the  beginning  of 
partnership-level  administrative  proceedings  and  any  resulting  ad- 
ministrative adjustment  to  all  partners  whose  names  and  addresses 
are  furnished  to  the  IRS.  For  partnerships  with  more  than  100 
partners,  however,  the  IRS  generally  is  not  required  to  give  notice 
to  any  partner  whose  profits  interest  is  less  than  one  percent. 

Adjudication  of  disputes  concerning  partnership  items 

After  the  IRS  makes  an  administrative  adjustment,  the  Tax  Mat- 
ters Partner  (and,  in  limited  circumstances,  certain  other  partners) 
may  file  a  petition  for  readjustment  of  partnership  items  in  the 
Tax  Court,  the  district  court  in  which  the  partnership's  principal 
place  of  business  is  located,  or  the  Claims  Court. 

Statute  of  limitations 

The  IRS  generally  cannot  adjust  a  partnership  item  for  a  part- 
nership taxable  year  if  more  than  3  years  have  elapsed  since  the 
later  of  the  filing  of  the  partnership  return  or  the  last  day  for  the 
filing  of  the  partnership  return. 

House  bill 

In  general 

The  House  bill  creates  a  new  audit  system  for  large  partnerships. 
The  bill  defines  'large  partnership"  the  same  way  for  audit  and  re- 
porting purposes  (generally  partnerships  with  at  least  250  partners) 
except  that  certain  oil  and  gas  partnerships  exempted  from  the 
large  partnership  reporting  requirements  are  large  partnerships 
for  the  audit  rules. 

As  under  present  law,  large  partnerships  and  their  partners  are 
subject  to  unified  audit  rules.  The  tax  treatment  of  "partnership 
items"  are  determined  at  the  partnership,  rather  than  the  partner, 
level.  The  term  "partnership  items"  is  defined  as  under  present 
law. 

Unlike  present  law,  however,  partnership  adjustments  generally 
will  flow  through  to  the  partners  for  the  year  in  which  the  adjust- 
ment takes  effect.  Thus,  the  current-year  partners'  share  of  cur- 
rent-year partnership  items  of  income,  gains,  losses,  deductions,  or 
credits  will  be  adjusted  to  reflect  partnership  adjustments  that 
take  effect  in  that  year.  The  adjustments  generally  will  not  affect 
prior-year  returns  of  any  partners  (except  in  the  case  of  changes  to 
any  partner's  distributive  shares). 

In  lieu  of  flowing  an  adjustment  through  to  its  partners,  the 
partnership  may  elect  to  pay  an  imputed  underpayment.  The  im- 
puted underpayment  generally  is  calculated  by  netting  the  adjust- 
ments to  the  income  and  loss  items  of  the  partnership  and  multi- 
plying that  amount  by  the  highest  tax  rate  (whether  individual  or 
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corporate).  A  partner  may  not  file  a  claim  for  credit  or  refund  of 
his  allocable  share  of  the  payment. 

Regardless  of  whether  a  partnership  adjustment  flows  through  to 
the  partners,  an  adjustment  must  be  offset  if  it  requires  another 
adjustment  in  a  year  after  the  adjusted  year  and  before  the  year 
the  offsetted  adjustment  takes  effect.  For  example,  if  a  partnership 
expensed  a  $1,000  item  in  year  1,  and  it  was  determined  in  year  4 
that  the  item  should  have  been  capitalized  and  amortized  ratably 
over  10  years,  the  adjustment  in  year  4  would  be  $700,  apart  from 
any  interest  or  penalty.  (The  $900  adjustment  for  the  improper  de- 
duction would  be  offset  by  $200  of  adjustments  for  amortization  de- 
ductions.) The  year  4  partners  would  be  required  to  include  an  ad- 
ditional $700  in  income  for  that  year.  The  partnership  may  ratably 
amortize  the  remaining  $700  of  expenses  in  years  4-10. 

In  addition,  the  partnership,  rather  than  the  partners  individual- 
ly, generally  is  liable  for  any  interest  and  penalties  that  result 
from  a  partnership  adjustment.  Interest  is  computed  for  the  period 
beginning  on  the  return  due  date  for  the  adjusted  year  and  ending 
on  the  earlier  of  the  return  due  date  for  the  partnership  taxable 
year  in  which  the  adjustment  takes  effect  or  the  date  the  partner- 
ship pays  the  imputed  underpayment.  Thus,  in  the  above  example, 
the  partnership  would  be  liable  for  4  years'  worth  of  interest  (on  a 
declining  principal  amount). 

Penalties  (such  as  the  accuracy  and  fraud  penalties)  are  deter- 
mined on  a  year-by-year  basis  (without  offsets)  based  on  an  imput- 
ed underpayment.  All  accuracy  penalty  criteria  and  waiver  criteria 
(such  as  reasonable  cause,  substantial  authority,  etc.)  are  deter- 
mined as  if  the  partnership  were  a  taxable  individual.  Accuracy 
and  fraud  penalties  are  assessed  and  accrue  interest  in  the  same 
manner  as  if  asserted  against  a  taxable  individual. 

Any  payment  (for  Federal  income  taxes,  interest,  or  penalties) 
that  a  large  partnership  is  required  to  make  is  non-deductible. 

If  a  partnership  ceases  to  exist  before  a  partnership  adjustment 
takes  effect,  the  former  partners  are  required  to  take  the  adjust- 
ment into  account,  as  provided  by  regulations.  Regulations  are  also 
authorized  to  prevent  abuse  and  to  enforce  efficiently  the  audit 
rules  in  circumstances  that  present  special  enforcement  consider- 
ations (such  as  partnership  bankruptcy). 

Administrative  proceedings 

Under  the  large  partnership  audit  rules,  a  partner  is  not  permit- 
ted to  report  any  partnership  items  inconsistently  with  the  part- 
nership return,  even  if  the  partner  notifies  the  IRS  of  the  inconsist- 
ency. The  IRS  could  treat  a  partnership  item  that  was  reported  in- 
consistently by  a  partner  as  a  mathematical  or  clerical  error  and 
immediately  assess  any  additional  tax  against  that  partner. 

As  under  present  law,  the  IRS  could  challenge  the  reporting  posi- 
tion of  a  partnership  by  conducting  a  single  administrative  pro- 
ceeding to  resolve  the  issue  with  respect  to  all  partners.  Unlike 
under  present  law,  however,  partners  will  have  no  right  individual- 
ly to  participate  in  settlement  conferences  or  to  request  a  refund. 
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Partnership  representative 

The  bill  requires  each  large  partnership  to  designate  a  partner  or 
other  person  to  act  on  its  behalf.  If  a  large  partnership  fails  to  des- 
ignate such  a  person,  the  IRS  is  permitted  to  designate  any  one  of 
the  partners  as  the  person  authorized  to  act  on  the  partnership's 
behalf.  After  the  IRS's  designation,  a  large  partnership  could  still 
designate  a  replacement  for  the  IRS-designated  partner. 

Notice  requirements 

Unlike  under  present  law,  the  IRS  is  not  required  to  give  notice 
to  individual  partners  of  the  commencement  of  an  administrative 
proceeding  or  of  a  final  adjustment.  Instead,  the  IRS  is  authorized 
to  send  notice  of  a  partnership  adjustment  to  the  partnership  itself 
by  certified  or  registered  mail.  The  IRS  could  give  proper  notice  by 
mailing  the  notice  to  the  last  known  address  of  the  partnership, 
even  if  the  partnership  had  terminated  its  existence. 

Adjudication  of  disputes  concerning  partnership  items 

As  under  present  law,  an  administrative  adjustment  could  be 
challenged  in  the  Tax  Court,  the  district  court  in  which  the  part- 
nership's principal  place  of  business  is  located,  or  the  Claims  Court. 
However,  only  the  partnership,  and  not  partners  individually,  can 
petition  for  a  readjustment  of  partnership  items. 

If  a  petition  for  readjustment  of  partnership  items  is  filed  by  the 
partnership,  the  court  with  which  the  petition  is  filed  will  have  ju- 
risdiction to  determine  the  tax  treatment  of  all  partnership  items 
of  the  partnership  for  the  partnership  taxable  year  to  which  the 
notice  of  partnership  adjustment  relates,  and  the  proper  allocation 
of  such  items  among  the  partners.  Thus,  the  court's  jurisdiction  is 
not  limited  to  the  items  adjusted  in  the  notice. 

Statute  of  limitations 

Absent  an  agreement  to  extend  the  statute  of  limitations,  the 
IRS  generally  could  not  adjust  a  partnership  item  of  a  large  part- 
nership more  than  3  years  after  the  later  of  the  filing  of  the  part- 
nership return  or  the  last  day  for  the  filing  of  the  partnership 
return.  Special  rules  apply  to  false  or  fraudulent  returns,  a  sub- 
stantial omission  of  income,  or  the  failure  to  file  a  return.  The  IRS 
would  assess  and  collect  any  deficiency  of  a  partner  that  arises 
from  any  adjustment  to  a  partnership  item  subject  to  the  limita- 
tions period  on  assessments  and  collection  applicable  to  the  year 
the  adjustment  takes  effect  (sees.  6248,  6501  and  6502). 

Regulatory  authority 

The  Secretary  of  the  Treasury  is  granted  authority  to  prescribe 
regulations  as  may  be  necessary  to  carry  out  the  simplified  audit 
procedure  provisions,  including  regulations  to  prevent  abuse  of  the 
provisions  through  manipulation.  The  regulations  may  include 
rules  that  address  transfers  of  partnership  interests,  in  anticipa- 
tion of  a  partnership  adjustment,  to  persons  who  are  tax-favored 
(e.g.,  corporations  with  net  operating  losses,  tax-exempt  organiza- 
tions, and  foreign  partners)  or  persons  who  are  expected  to  be 
unable  to  pay  tax  (e.g.,  shell  corporations).  For  example,  if  prior  to 
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the  time  a  partnership  adjustment  takes  effect,  a  taxable  partner 
transfers  a  partnership  interest  to  a  nonresident  alien  to  avoid  the 
tax  effect  of  the  partnership  adjustment,  the  rules  may  provide, 
among  other  things,  that  income  related  to  the  partnership  adjust- 
ment is  treated  as  effectively  connected  taxable  income,  that  the 
partnership  adjustment  is  treated  as  taking  effect  before  the  part- 
nership interest  was  transferred,  or  that  the  former  partner  is 
treated  as  a  current  partner  to  whom  the  partnership  adjustment 
is  allocated. 

Effective  date 

The  provision  applies  to  partnership  taxable  years  ending  on  or 
after  December  31,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

c.  Advance  due  date  for  furnishing  information  to  partners 

Present  law 

A  partnership  required  to  file  an  income  tax  return  with  the  IRS 
must  also  furnish  an  information  return  to  each  of  its  partners  on 
or  before  the  day  on  which  the  income  tax  return  for  the  year  is 
required  to  be  filed,  including  extensions.  Under  regulations,  a 
partnership  must  file  its  income  tax  return  on  or  before  the  fif- 
teenth day  of  the  fourth  month  following  the  end  of  the  partner- 
ship's taxable  year  (on  or  before  April  15,  for  calendar  year  part- 
nerships). This  is  the  same  deadline  by  which  most  individual  part- 
ners must  file  their  tax  returns. 

House  bill 

The  House  bill  provides  that  a  large  partnership  must  furnish  in- 
formation returns  to  partners  by  the  first  March  15  following  the 
close  of  the  partnership's  taxable  year.  Large  partnerships  would 
be  only  those  partnerships  subject  to  the  simplified  reporting  rules 
for  large  partnerships,  as  described  above. 

The  bill  also  provides  that,  if  the  partnership  is  required  to  pro- 
vide copies  of  the  information  returns  to  the  Internal  Revenue 
Service  on  magnetic  media,  each  schedule  (such  as  each  Schedule 
K-l)  with  respect  to  each  partner  is  treated  as  a  separate  informa- 
tion return  with  respect  to  the  corrective  periods  and  penalties 
that  are  generally  applicable  to  all  information  returns. 

Effective  date. —The  provision  is  effective  for  taxable  years 
ending  on  or  after  December  31,  1992. 

Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

d.  Partnership  returns  on  magnetic  media 

Present  law 

Partnerships  are  permitted,  but  not  required,  to  provide  the  tax 
return  of  the  partnership  (Form  1065),  as  well  as  copies  of  the 
schedules  sent  to  each  partner  (Form  K-l),  to  the  Internal  Revenue 
Service  on  magnetic  media. 

House  bill 

The  bill  authorizes  the  Internal  Revenue  Service  to  require  large 
partnerships  and  other  partnerships  with  250  or  more  partners  to 
provide  the  tax  return  of  the  partnership  (Form  1065),  as  well  as 
copies  of  the  schedules  sent  to  each  partner  (Form  K-l),  to  the  In- 
ternal Revenue  Service  on  magnetic  media. 

Effective  date. — For  partnerships  that  are  large  partnerships  (as 
defined  in  the  simplified  reporting  provision),  the  provision  is  effec- 
tive for  partnership  taxable  years  ending  on  or  after  December  31, 
1992.  For  partnerships  that  are  not  large  partnerships  (as  defined) 
but  that  have  250  or  more  partners,  the  provision  is  effective  for 
partnership  taxable  years  ending  on  or  after  December  31,  1998. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

2.  PARTNERSHIP  PROCEEDINGS  UNDER  THE  TAX  EQUITY  AND  FISCAL 
RESPONSIBILITY  ACT  OF  1982  (TEFRA) 

a.  Clarify  the  treatment  of  partnership  items  in  deficiency  proceed- 
ings 

Present  law 

TEFRA  partnership  proceedings  must  be  kept  separate  from  defi- 
ciency proceedings  involving  the  partners  in  their  individual  capac- 
ities. Prior  to  the  Tax  Court's  opinion  in  Munro  v.  Commissioner, 
92  T.C.  71  (1989),  the  IRS  computed  deficiencies  by  assuming  that 
all  items  that  were  subject  to  the  TEFRA  partnership  procedures 
were  correctly  reported  on  the  taxpayer's  return.  However,  where 
the  losses  claimed  from  TEFRA  partnerships  were  so  large  that 
they  offset  any  proposed  adjustments  to  nonpartnership  items,  no 
deficiency  could  arise  from  a  non-TEFRA  proceeding,  and  if  the 
partnership  losses  were  subsequently  disallowed  in  a  partnership 
proceeding,  the  non-TEFRA  adjustments  might  be  uncollectible  be- 
cause of  the  expiration  of  the  statute  of  limitations  with  respect  to 
nonpartnership  items. 
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Faced  with  this  situation  in  Munro,  the  IRS  issued  a  notice  of  de- 
ficiency to  the  taxpayer  that  presumptively  disallowed  the  taxpay- 
er's TEFRA  partnership  losses  for  computational  purposes  only.  Al- 
though the  Tax  Court  ruled  that  a  deficiency  existed  and  that  the 
court  had  jurisdiction  to  hear  the  case,  the  court  disapproved  of  the 
methodology  used  by  the  IRS  to  compute  the  deficiency.  Specifical- 
ly, the  court  held  that  partnership  items  (whether  income,  loss,  de- 
duction, or  credit)  included  on  a  taxpayer's  return  must  be  com- 
pletely ignored  in  determining  whether  a  deficiency  exists  that  is 
attributable  to  nonpartnership  items. 

House  bill 

The  House  bill  overrules  Munro  and  allows  the  IRS  to  return  to 
its  prior  practice  of  computing  deficiencies  by  assuming  that  all 
TEFRA  items  whose  treatment  has  not  been  finally  determined 
had  been  correctly  reported  on  the  taxpayer's  return.  This  will 
eliminate  the  need  to  do  special  computations  that  involve  the  re- 
moval of  TEFRA  items  from  a  taxpayer's  return,  and  will  restore 
to  taxpayers  a  prepayment  forum  with  respect  to  the  TEFRA 
items.  In  addition,  the  bill  provides  a  special  rule  to  address  the 
factual  situation  presented  in  Munro. 

Specifically,  the  bill  provides  a  declaratory  judgment  procedure 
in  the  Tax  Court  for  adjustments  to  an  oversheltered  return.  An 
oversheltered  return  is  a  return  that  shows  no  taxable  income  and 
a  net  loss  from  TEFRA  partnerships.  In  such  a  case,  the  IRS  is  au- 
thorized to  issue  a  notice  of  adjustment  with  respect  to  non-TEFRA 
items,  notwithstanding  that  no  deficiency  would  result  from  the  ad- 
justment. However,  the  IRS  may  only  issue  such  a  notice  if  a  defi- 
ciency would  have  arisen  in  the  absence  of  the  net  loss  from 
TEFRA  partnerships. 

The  Tax  Court  would  be  granted  jurisdiction  to  determine  the 
correctness  of  such  an  adjustment  as  well  as  to  make  a  declaration 
with  respect  to  any  other  item  for  the  taxable  year  to  which  the 
notice  of  adjustment  relates,  except  for  partnership  items  and  af- 
fected items  which  require  partner-level  determinations.  No  tax 
would  be  due  upon  such  a  determination,  but  a  decision  of  the  Tax 
Court  would  be  treated  as  a  final  decision,  permitting  an  appeal  of 
the  decision  by  either  the  taxpayer  or  the  IRS.  An  adjustment  de- 
termined to  be  correct  would  thus  have  the  effect  of  increasing  the 
taxable  income  that  would  be  deemed  to  have  been  reported  on  the 
taxpayer's  return.  If  the  taxpayer's  partnership  items  were  then 
adjusted  in  a  subsequent  proceeding,  the  IRS  would  have  preserved 
its  ability  to  collect  tax  on  any  increased  deficiency  attributable  to 
the  nonpartnership  items. 

Alternatively,  if  the  taxpayer  chooses  not  to  contest  the  notice  of 
adjustment  within  the  90-day  period,  the  bill  provides  that  when 
the  taxpayer's  partnership  items  are  finally  determined,  the  tax- 
payer has  the  right  to  file  a  refund  claim  for  tax  attributable  to  the 
items  adjusted  by  the  earlier  notice  of  adjustment  for  the  taxable 
year.  Although  a  refund  claim  is  not  generally  permitted  with  re- 
spect to  a  deficiency  arising  from  a  TEFRA  proceeding,  such  a  rule 
is  appropriate  with  respect  to  a  defaulted  notice  of  adjustment  be- 
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cause  taxpayers  may  not  challenge  such  a  notice  when  issued  since 
it  does  not  require  the  payment  of  additional  tax. 

In  addition,  the  bill  incorporates  a  number  of  provisions  intended 
to  clarify  the  coordination  between  TEFRA  audit  proceedings  and 
individual  deficiency  proceedings.  Under  these  provisions,  any  ad- 
justment with  respect  to  a  non-partnership  item  that  caused  an  in- 
crease in  tax  liability  with  respect  to  a  partnership  item  would  be 
treated  as  a  computational  adjustment  and  assessed  after  the  con- 
clusion of  the  TEFRA  proceeding.  Accordingly,  deficiency  proce- 
dures would  not  apply  with  respect  to  this  increase  in  tax  liability, 
and  the  statute  of  limitations  applicable  to  TEFRA  proceedings 
would  be  controlling. 

Effective  date. — The  provision  is  effective  for  partnership  taxable 
years  ending  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

b.  Permit  the  IRS  to  rely  on  partnership  returns  to  determine  the 
proper  audit  procedures 

Present  law 

TEFRA  established  unified  audit  rules  applicable  to  all  partner- 
ships, except  for  partnerships  with  10  or  fewer  partners,  each  of 
whom  is  a  natural  person  (other  than  a  nonresident  alien)  or  an 
estate,  and  for  which  each  partner's  share  of  each  partnership  item 
is  the  same  as  that  partner's  share  of  every  other  partnership  item. 
Partners  in  the  exempted  partnerships  are  subject  to  regular  defi- 
ciency procedures. 

House  bill 

The  House  bill  permits  the  IRS  to  apply  the  TEFRA  audit  proce- 
dures if,  based  on  the  partnership's  return  for  the  year,  the  IRS 
reasonably  determines  that  those  procedures  should  apply.  Similar- 
ly, the  bill  permits  the  IRS  to  apply  the  normal  deficiency  proce- 
dures if,  based  on  the  partnership's  return  for  the  year,  the  IRS 
reasonably  determines  that  those  procedures  should  apply. 

Effective  date. — The  provision  is  effective  for  partnership  taxable 
years  ending  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 
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c.  Statute  of  limitations  suspensions 

i.  Suspend  statute  when  an  untimely  petition  is  filed 

Present  law 

In  a  deficiency  case,  section  6503(a)  provides  that  if  a  proceeding 
in  respect  of  the  deficiency  is  placed  on  the  docket  of  the  Tax 
Court,  the  period  of  limitations  on  assessment  and  collection  is  sus- 
pended until  the  decision  of  the  Tax  Court  becomes  final,  and  for 
60  days  thereafter.  The  counterpart  to  this  provision  with  respect 
to  TEFRA  cases  is  contained  in  section  6229(d).  That  section  pro- 
vides that  the  period  of  limitations  is  suspended  for  the  period 
during  which  an  action  may  be  brought  under  section  6226  and,  if 
an  action  is  brought  during  such  period,  until  the  decision  of  the 
court  becomes  final,  and  for  1  year  thereafter.  As  a  result  of  this 
difference  in  language,  the  running  of  the  statute  of  limitations  in 
a  TEFRA  case  will  only  be  tolled  by  the  filing  of  a  timely  petition 
whereas  in  a  deficiency  case,  the  statute  of  limitations  is  tolled  by 
the  filing  of  any  petition,  regardless  of  whether  the  petition  is 
timely. 

House  bill 

The  House  bill  conforms  the  suspension  rule  for  the  filing  of  peti- 
tions in  TEFRA  cases  with  the  rule  under  section  6503(a)  pertain- 
ing to  deficiency  cases.  Under  the  provision,  the  statute  of  limita- 
tions in  TEFRA  cases  would  be  suspended  by  the  filing  of  any  peti- 
tion under  section  6226,  regardless  of  whether  the  petition  is  timely 
or  valid,  and  the  suspension  will  remain  in  effect  until  the  decision 
of  the  court  becomes  final,  and  for  one  year  thereafter.  Hence,  if 
the  statute  of  limitations  is  open  at  the  time  that  an  untimely  peti- 
tion is  filed,  the  limitations  period  will  no  longer  continue  to  run 
and  possibly  expire  while  the  action  is  pending  before  the  court. 

Effective  date. — The  provision  is  effective  with  respect  to  all 
cases  in  which  the  period  of  limitations  has  not  expired  under 
present  law  as  of  the  date  of  enactment. 

Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

ii.  Suspend  statute  of  limitations  during  bankruptcy  proceed- 

ings 

Present  law 

The  period  for  assessing  tax  with  respect  to  partnership  items 
generally  is  the  longer  of  the  periods  provided  by  section  6229  or 
section  6501.  For  partnership  items  that  convert  to  nonpartnership 
items,  section  6229(f)  provides  that  the  period  for  assessing  tax 
shall  not  expire  before  the  date  which  is  1  year  after  the  date  that 
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the  items  become  nonpartnership  items.  Section  6503(h)  provides 
for  the  suspension  of  the  limitations  period  during  the  pendency  of 
a  bankruptcy  proceeding.  However,  this  provision  only  applies  to 
the  limitations  periods  provided  in  sections  6501  and  6502. 

Under  present  law,  because  the  suspension  provision  in  section 
6503(h)  applies  only  to  the  limitations  periods  provided  in  section 
6501  and  6502,  some  uncertainty  exists  as  to  whether  section 
6503(h)  applies  to  suspend  the  limitations  period  pertaining  to  con- 
verted items  provided  in  section  6229(f)  when  a  petition  naming  a 
partner  as  a  debtor  in  a  bankruptcy  proceeding  is  filed.  As  a  result, 
the  limitations  period  provided  in  section  6229(f)  may  continue  to 
run  during  the  pendency  of  the  bankruptcy  proceeding,  notwith- 
standing that  the  IRS  is  prohibited  from  making  an  assessment 
against  the  debtor  because  of  the  automatic  stay  provisions  of  the 
Bankruptcy  Code. 

House  bill 

The  House  bill  clarifies  that  the  statute  of  limitations  is  suspend- 
ed for  a  partner  who  is  named  in  a  bankruptcy  petition.  The  sus- 
pension period  is  for  the  entire  period  during  which  the  IRS  is  pro- 
hibited by  reason  of  the  bankruptcy  proceeding  from  making  an  as- 
sessment, and  for  60  days  thereafter.  The  provision  is  not  intended 
to  create  any  inference  as  to  the  proper  interpretation  of  present 
law. 

Effective  date. — The  provision  is  effective  with  respect  to  all 
cases  in  which  the  period  of  limitations  has  not  expired  under 
present  law  as  of  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

Hi.  Extend  statute  of  limitations  for  bankrupt  TMPs 
Present  law 

Section  6229(b)(1)(B)  provides  that  the  statute  of  limitations  is  ex- 
tended with  respect  to  all  partners  in  the  partnership  by  an  agree- 
ment entered  into  between  the  tax  matters  partner  (TMP)  and  the 
IRS.  However,  Temp.  Treas.  Reg.  sees.  301.6231(a)(7)-lT(l)(4)  and 
301.6231(c)-7T(a)  provide  that  upon  the  filing  of  a  petition  naming 
a  partner  as  a  debtor  in  a  bankruptcy  proceeding,  that  partner's 
partnership  items  convert  to  nonpartnership  items,  and  if  the 
debtor  was  the  tax  matters  partner,  such  status  terminates.  These 
rules  are  necessary  because  of  the  automatic  stay  provision  con- 
tained in  11  U.S.C.  sec.  362(a)(8).  As  a  result,  if  a  consent  to  extend 
the  statute  of  limitations  is  signed  by  a  person  who  would  be  the 
TMP  but  for  the  fact  that  at  the  time  that  the  agreement  is  execut- 
ed the  person  was  a  debtor  in  a  bankruptcy  proceeding,  the  consent 
would  not  be  binding  on  the  other  partners  because  the  person 
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signing  the  agreement  was  no  longer  the  TMP  at  the  time  that  the 
agreement  was  executed. 

House  bill 

The  House  bill  provides  that  unless  the  IRS  is  notified  of  a  bank- 
ruptcy proceeding  in  accordance  with  regulations,  the  IRS  can  rely 
on  a  statute  extension  signed  by  a  person  who  would  be  the  tax 
matters  partner  but  for  the  fact  that  said  person  was  in  bankrupt- 
cy at  the  time  that  the  person  signed  the  agreement.  Statute  exten- 
sions granted  by  a  bankrupt  TMP  in  these  cases  will  be  binding  on 
all  of  the  partners  in  the  partnership.  The  provision  is  not  intended 
to  create  any  inference  as  to  the  proper  interpretation  of  present 
law. 

Effective  date. — The  provision  is  effective  for  extension  agree- 
ments entered  into  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

d.  Expand  small  partnership  exception  from  TEFRA 

Present  law 

TEFRA  established  unified  audit  rules  applicable  to  all  partner- 
ships, except  for  partnerships  with  10  or  fewer  partners,  each  of 
whom  is  a  natural  person  (other  than  a  nonresident  alien)  or  an 
estate,  and  for  which  each  partner's  share  of  each  partnership  item 
is  the  same  as  that  partner's  share  of  every  other  partnership  item. 
Partners  in  the  exempted  partnerships  are  subject  to  regular  defi- 
ciency procedures. 

House  bill 

The  House  bill  permits  a  small  partnership  to  have  a  C  corpora- 
tion as  a  partner  or  to  specially  allocate  items  without  jeopardizing 
its  exception  from  the  TEFRA  rules.  However,  the  bill  retains  the 
prohibition  of  present  law  against  having  a  flow-through  entity 
(other  than  an  estate  of  a  deceased  partner)  as  a  partner  for  pur- 
poses of  qualifying  for  the  small  partnership  exception. 

Effective  date. — The  provision  is  effective  for  partnership  taxable 
years  ending  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 
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e.  Exclude  partial  settlements  from  1-year  assessment  rule 

Present  law 

The  period  for  assessing  tax  with  respect  to  partnership  items 
generally  is  the  longer  of  the  periods  provided  by  section  6229  or 
section  6501.  For  partnership  items  that  convert  to  nonpartnership 
items,  section  6229(f)  provides  that  the  period  for  assessing  tax 
shall  not  expire  before  the  date  which  is  1  year  after  the  date  that 
the  items  become  nonpartnership  items.  Section  6231(b)(1)(C)  pro- 
vides that  the  partnership  items  of  a  partner  for  a  partnership  tax- 
able year  become  nonpartnership  items  as  of  the  date  the  partner 
enters  into  a  settlement  agreement  with  the  IRS  with  respect  to 
such  items. 

House  bill 

The  House  bill  provides  that  if  a  partner  and  the  IRS  enter  into 
a  settlement  agreement  with  respect  to  some  but  not  all  of  the 
partnership  items  in  dispute  for  a  partnership  taxable  year  and 
other  partnership  items  remain  in  dispute,  the  period  for  assessing 
any  tax  attributable  to  the  settled  items  would  be  determined  as  if 
such  agreement  had  not  been  entered  into.  Consequently,  the  limi- 
tations period  that  is  applicable  to  the  last  item  to  be  resolved  for 
the  partnership  taxable  year  shall  be  controlling  with  respect  to  all 
disputed  partnership  items  for  the  partnership  taxable  year.  The 
provision  is  not  intended  to  create  any  inference  as  to  the  proper 
interpretation  of  present  law. 

Effective  date. — The  provision  is  effective  for  partnership  taxable 
years  ending  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

f  Extend  time  for  filing  a  request  for  administrative  adjustment 

Present  law 

If  an  agreement  extending  the  statute  is  entered  into  with  re- 
spect to  a  non-TEFRA  statute  of  limitations,  that  agreement  also 
extends  the  statute  of  limitations  for  filing  refund  claims  (sec. 
6511(c)).  There  is  no  comparable  provision  for  extending  the  time 
for  filing  refund  claims  with  respect  to  partnership  items  subject  to 
the  TEFRA  partnership  rules. 

House  bill 

The  House  bill  provides  that  if  a  TEFRA  statute  extension  agree- 
ment is  entered  into,  that  agreement  also  extends  the  statute  of 
limitations  for  filing  refund  claims  attributable  to  partnership 
items  or  affected  items  until  6  months  after  the  expiration  of  the 
limitations  period  for  assessments. 
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Effective  date. — The  provision  is  effective  as  if  included  in  the 
amendments  made  by  section  402  of  the  Tax  Equity  and  Fiscal  Re- 
sponsibility Act  of  1982. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

g.  Provide  innocent  spouse  relief  for  TEFRA  proceedings 

Present  law 

In  general,  an  innocent  spouse  may  be  relieved  of  liability  for 
tax,  penalties  and  interest  if  certain  conditions  are  met  (sec. 
6013(e)).  However,  existing  law  does  not  provide  the  spouse  of  a 
partner  in  a  TEFRA  partnership  with  a  judicial  forum  to  raise  the 
innocent  spouse  defense  with  respect  to  any  tax  or  interest  that  re- 
lates to  an  investment  in  a  TEFRA  partnership. 

House  bill 

The  House  bill  provides  both  a  prepayment  forum  and  a  refund 
forum  for  raising  the  innocent  spouse  defense  in  TEFRA  cases. 

With  respect  to  a  prepayment  forum,  the  bill  provides  that 
within  60  days  of  the  date  that  a  notice  and  demand  for  payment 
(or  notice  of  computational  adjustment)  relating  to  partnership 
items  is  mailed  to  the  spouse  of  a  partner,  the  spouse  may  request 
that  the  assessment  be  abated.  Upon  receipt  of  such  a  request,  the 
assessment  will  be  abated  and  any  reassessment  will  be  subject  to 
the  deficiency  procedures.  If  an  abatement  is  requested,  the  statute 
of  limitations  will  not  expire  before  the  date  which  is  60  days  after 
the  date  of  the  abatement.  If  the  spouse  files  a  petition  with  the 
Tax  Court,  the  Tax  Court  will  only  have  jurisdiction  to  determine 
whether  the  requirements  of  section  6013(e)  have  been  satisfied.  In 
making  this  determination,  the  treatment  of  the  partnership  items 
that  gave  rise  to  the  liability  in  question  will  be  conclusive. 

Alternatively,  the  bill  provides  that  the  spouse  of  a  partner  may 
file  a  claim  for  refund  to  raise  the  innocent  spouse  defense.  The 
claim  must  be  filed  within  6  months  from  the  date  that  the  notice 
and  demand  (or  notice  of  computational  adjustment)  is  mailed  to 
the  spouse.  If  the  claim  is  not  allowed  the  spouse  may  file  a  refund 
action.  For  purposes  of  any  claim  or  suit  under  this  provision,  the 
treatment  of  the  partnership  items  that  gave  rise  to  the  liability  in 
question  will  be  conclusive. 

Effective  date. — The  provision  is  effective  as  if  included  in  the 
amendments  made  by  section  402  of  the  Tax  Equity  and  Fiscal  Re- 
sponsibility Act  of  1982. 

Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

h.  Determine  penalties  at  the  partnership  level 

Present  law 

Partnership  items  include  only  items  that  are  required  to  be 
taken  into  account  under  the  income  tax  subtitle.  Penalties  are  not 
partnership  items  since  they  are  contained  in  the  procedure  and 
administration  subtitle.  As  a  result,  penalties  may  only  be  asserted 
against  a  partner  through  the  application  of  the  deficiency  proce- 
dures following  the  completion  of  the  partnership-level  proceeding. 

House  bill 

The  House  bill  provides  that  the  partnership  level  proceeding  is 
to  include  a  determination  of  the  applicability  of  penalties  at  the 
partnership  level.  However,  the  bill  allows  partners  to  raise  any 
partner-level  defenses  in  a  refund  forum. 

Effective  date— The  provision  is  effective  for  partnership  taxable 
years  ending  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

i.  Clarify  jurisdiction  of  the  Tax  Court 

Present  law 

Improper  assessment  and  collection  activities  by  the  IRS  during 
the  150-day  period  for  filing  a  petition  or  during  the  pendency  of 
any  Tax  Court  proceeding,  "may  be  enjoined  in  the  proper  court." 
Present  law  may  be  unclear  as  to  whether  this  includes  the  Tax 
Court. 

For  a  partner  other  than  the  Tax  Matters  Partner  to  be  eligible 
to  file  a  petition  for  redetermination  of  partnership  items  in  any 
court  or  to  participate  in  an  existing  case,  the  period  for  assessing 
any  tax  attributable  to  the  partnership  items  of  that  partner  must 
not  have  expired.  Since  such  a  partner  would  only  be  treated  as  a 
party  to  the  action  if  the  statute  of  limitations  with  respect  to 
them  was  still  open,  the  law  is  unclear  whether  the  partner  would 
have  standing  to  assert  that  the  statute  of  limitations  had  expired 
with  respect  to  them. 

House  bill 

The  House  bill  clarifies  that  an  action  to  enjoin  premature  as- 
sessments of  deficiencies  attributable  to  partnership  items  may  be 
brought  in  the  Tax  Court.  The  bill  also  permits  a  partner  to  par- 
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ticipate  in  an  action  or  file  a  petition  for  the  sole  purpose  of  assert- 
ing that  the  period  of  limitations  for  assessing  any  tax  attributable 
to  partnership  items  has  expired  for  that  person.  Additionally,  the 
bill  clarifies  that  the  Tax  Court  has  overpayment  jurisdiction  with 
respect  to  affected  items. 

Effective  date. — The  provision  is  effective  for  partnership  taxable 
years  ending  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

j.  Treatment  of  premature  petitions  filed  by  certain  partners 

Present  law 

The  Tax  Matters  Partner  is  given  the  exclusive  right  to  file  a  pe- 
tition for  a  readjustment  of  partnership  items  within  the  90-day 
period  after  the  issuance  of  the  notice  of  a  final  partnership  admin- 
istrative adjustment  (FPAA).  If  the  Tax  Matters  Partner  does  not 
file  a  petition  within  the  90-day  period,  certain  other  partners  are 
permitted  to  file  a  petition  within  the  60-day  period  after  the  close 
of  the  90-day  period.  There  are  ordering  rules  for  determining 
which  action  goes  forward  and  for  dismissing  other  actions. 

House  bill 

The  House  bill  treats  premature  petitions  filed  by  certain  part- 
ners within  the  90-day  period  will  be  treated  as  being  filed  on  the 
last  day  of  the  following  60-day  period  under  specified  circum- 
stances, thus  affording  the  partnership  with  an  opportunity  for  ju- 
dicial review  that  is  not  available  under  present  law. 

Effective  date. — The  provision  is  effective  with  respect  to  peti- 
tions filed  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

k.  Clarify  bond  requirement  for  appeals  from  TEFRA  proceedings 

Present  law 

A  bond  must  be  filed  to  stay  the  collection  of  deficiencies  pending 
the  appeal  of  the  Tax  Court's  decision  in  a  TEFRA  proceeding.  The 
amount  of  the  bond  must  be  based  on  the  court's  estimate  of  the 
aggregate  deficiencies  of  the  partners. 
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House  bill 

The  House  bill  clarifies  that  the  amount  of  the  bond  should  be 
based  on  the  Tax  Court's  estimate  of  the  aggregate  liability  of  the 
parties  to  the  action  (and  not  all  of  the  partners  in  the  partner- 
ship). For  purposes  of  this  provision,  the  amount  of  the  bond  may 
be  estimated  by  applying  the  highest  individual  rate  to  the  total 
adjustments  determined  by  the  Tax  Court  and  doubling  that 
amount  to  take  into  account  interest  and  penalties. 

Effective  date. — The  provision  is  effective  as  if  included  in  the 
amendments  made  by  section  402  of  the  Tax  Equity  and  Fiscal  Re- 
sponsibility Act  of  1982. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

/.  Suspend  interest  where  there  is  a  delay  in  computational  adjust- 
ment resulting  from  TEFRA  settlements 

Present  law 

Interest  on  a  deficiency  generally  is  suspended  when  a  taxpayer 
executes  a  settlement  agreement  with  the  IRS  and  waives  the  re- 
strictions on  assessments  and  collections,  and  the  IRS  does  not 
issue  a  notice  and  demand  for  payment  of  such  deficiency  within  30 
days.  Interest  on  a  deficiency  that  results  from  an  adjustment  of 
partnership  items  in  TEFRA  proceedings,  however,  is  not  suspend- 
ed. 

House  bill 

The  House  bill  suspends  interest  where  there  is  a  delay  in 
making  a  computational  adjustment  relating  to  a  TEFRA  settle- 
ment. 

Effective  date. — The  provision  is  effective  with  respect  to  settle- 
ments entered  into  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 
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D.  Foreign  Provisions 

1.  DEFERRAL  OF  TAX  ON  INCOME  EARNED  THROUGH  FOREIGN 
CORPORATIONS  AND  EXCEPTIONS  TO  DEFERRAL 

Present  law 

U.S.  citizens  and  residents  and  U.S.  corporations  (collectively, 
"U.S.  persons")  generally  are  taxed  currently  by  the  United  States 
on  their  worldwide  income.  Income  earned  by  a  foreign  corpora- 
tion, the  stock  of  which  is  owned  in  whole  or  in  part  by  U.S.  per- 
sons, generally  is  not  taxed  by  the  United  States  until  the  foreign 
corporation  repatriates  those  earnings  by  payment  to  its  U.S.  stock- 
holders. 

The  Code  sets  forth  several  regimes  providing  exceptions  to  the 
general  rule  deferring  U.S.  tax  on  income  earned  indirectly 
through  a  foreign  corporation:  the  controlled  foreign  corporation 
rules  (sees.  951-964);  the  foreign  personal  holding  company  rules 
(sees.  551-558);  passive  foreign  investment  company  (PFIC)  rules 
(sees.  1291-1297);  the  personal  holding  company  rules  (sees.  541- 
547);  the  accumulated  earnings  tax  (sees.  531-537);  and  rules  for 
foreign  investment  companies  (sec.  1246)  and  electing  foreign  in- 
vestment companies  (sec.  1247).  These  separate  regimes  have  com- 
plex and  overlapping  application  to  foreign  corporations  with  U.S. 
stockholders. 

House  bill 

The  House  bill  replaces  the  separate  anti-deferral  regimes  of 
present  law  with  a  unified  set  of  rules.  The  House  bill  retains  the 
controlled  foreign  corporation  rules  as  the  foundation  of  its  unified 
anti-deferral  regime.  It  includes  a  modified  version  of  the  PFIC 
rules  while  eliminating  the  other  regimes  as  redundant  to  one  or 
the  other. 

The  House  bill  creates  a  single  definition  of  a  passive  foreign  cor- 
poration (PFC)  that  will  unify  and  replace  the  foreign  personal 
holding  company  and  PFIC  definitions.  The  rules  applicable  to 
PFCs  represent  a  hybrid  of  characteristics  of  the  foreign  personal 
holding  company  rules,  the  PFIC  rules,  and  the  controlled  foreign 
corporation  rules  (subpart  F),  plus  a  new  mark-to-market  regime, 
as  well  as  a  variety  of  simplifying  or  technical  changes  to  rules 
under  the  existing  systems. 

Effective  date. — The  provision  generally  applies  to  taxable  years 
beginning  after  December  31,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

In  addition,  the  Technical  Explanation  of  the  Senate  Finance 
Committee  amendment  to  H.R.  4210  states  that  the  committee  in- 
tends that  the  Treasury  Department  conduct  a  certain  study  re- 
garding the  tax  treatment  of  certain  activities  of  securities  dealers 
under  the  PFC  rules. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment  (with  clerical  and  conforming  amendments). 

The  conferees  have  been  informed  that  dealers  in  stocks  and  se- 
curities engage  in  securities  sale  and  repurchase  transactions  (so- 
called  "repos"  and  ' 're verses")  and  securities  lending  and  borrow- 
ing transactions.  For  example,  the  conferees  have  been  informed 
that  securities  dealers  may  engage  in  offsetting  repo  and  reverse 
transactions — i.e.,  may  run  a  "matched  book"  with  respect  to  such 
transactions.  In  addition,  the  conferees  have  been  informed  that  se- 
curities dealers  enter  into  reverse  repos  and  securities  borrowing 
transactions  to  cover  short  sales  and  failed  deliveries  of  securities 
for  settlement  of  trades,  and  use  repos  and  securities  loans  to  fi- 
nance inventory  positions. 

The  conferees  have  been  informed  that  such  transactions  en- 
gaged in  by  regular  dealers  in  stocks  or  securities  may  generate 
some  income  that  is  treated  as  passive  under  the  PFIC  rules  of 
present  law.  The  conferees  intend  that  a  study  be  conducted  by  the 
Treasury  Department  as  to  the  tax  treatment  for  purposes  of  the 
PFC  rules  of  such  transactions,  and  the  consequences  and  merits  of 
possible  changes  in  such  current-law  tax  treatment.  The  conferees 
intend  that  the  Treasury  study  be  completed  within  one  year  after 
the  date  of  enactment  of  the  bill. 

2.  TREATMENT  OF  CONTROLLED  FOREIGN  CORPORATIONS 

Present  law 

Treatment  of  controlled  foreign  corporation  earnings 
In  general 

A  U.S.  shareholder  generally  treats  dividends  from  a  controlled 
foreign  corporation  as  ordinary  income  from  foreign  sources  that 
carries  both  direct  and  indirect  foreign  tax  credits.  Under  look- 
through  rules,  the  income  and  credits  are  subject  to  those  foreign 
tax  credit  limitations  which  are  consistent  with  the  character  of 
the  income  of  the  foreign  corporation. 

Several  Code  provisions  result  in  similar  tax  treatment  of  a  U.S. 
shareholder  if  it  either  disposes  of  the  controlled  foreign  corpora- 
tion stock,  or  the  controlled  foreign  corporation  realizes  certain 
types  of  income  (including  income  with  respect  to  lower-tier  con- 
trolled foreign  corporations).  First,  under  section  1248,  gain  result- 
ing from  the  disposition  by  a  U.S.  person  of  stock  in  a  foreign  cor- 
poration that  was  a  controlled  foreign  corporation  with  respect  to 
which  the  U.S.  person  was  a  U.S.  shareholder  in  the  previous  five 
years  is  treated  as  a  dividend  to  the  extent  of  allocable  earnings. 

Second,  a  controlled  foreign  corporation  has  subpart  F  income 
when  it  realizes  gain  on  disposition  of  stock  and,  ordinarily,  when 
it  receives  a  dividend.  Under  sections  951  and  960,  such  subpart  F 
income  may  result  in  taxation  to  the  U.S.  shareholder  similar  (but 
not  identical)  to  that  on  a  dividend  from  the  controlled  foreign  cor- 
poration. In  addition  to  provisions  for  characterizing  income  and 
credits  in  these  situations,  the  Code  also  provides  certain  rules  that 
adjust  basis,  or  otherwise  result  in  modifying  the  tax  consequences 
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of  subsequent  income,  to  account  for  these  and  other  subpart  F 
income  inclusions. 

Third,  when  in  exchange  for  property  any  corporation  (including 
a  controlled  foreign  corporation)  acquires  stock  in  another  corpora- 
tion (including  a  controlled  foreign  corporation)  controlled  by  the 
same  persons  that  control  the  acquiring  corporation,  earnings  of 
the  acquiring  corporation  (and  possibly  the  acquired  corporation) 
may  be  treated  under  section  304  as  having  been  distributed  as  a 
dividend  to  the  seller. 

For  foreign  tax  credit  separate  limitation  purposes,  a  controlled 
foreign  corporation  is  not  treated  as  a  noncontrolled  section  902 
corporation  with  respect  to  any  distribution  out  of  its  earnings  and 
profits  for  periods  during  which  it  was  a  controlled  foreign  corpora- 
tion and  except  as  provided  in  regulations,  the  recipient  of  the  dis- 
tribution was  a  U.S.  shareholder  in  such  corporation.  The  conse- 
quence of  not  being  treated  as  a  section  902  corporation  is  applica- 
tion of  the  so-called  "look-through"  rule.  That  is,  dividends  paid  by 
such  controlled  foreign  corporation  to  its  U.S.  shareholder  are 
characterized  for  separate  limitation  purposes  by  reference  to  the 
character  of  the  underlying  earnings  of  the  controlled  foreign  cor- 
poration. 

Lower-tier  controlled  foreign  corporations 

For  purposes  of  applying  the  separate  foreign  tax  credit  limita- 
tions, receipt  of  a  dividend  from  a  lower-tier  controlled  foreign  cor- 
poration by  an  upper-tier  controlled  foreign  corporation  may  result 
in  a  subpart  F  income  inclusion  for  the  U.S.  shareholder  that  is 
treated  as  income  in  the  same  limitation  category  as  the  income  of 
the  lower-tier  controlled  foreign  corporation.  The  income  inclusion 
of  the  U.S.  shareholder  may  carry  deemed-paid  credits  for  foreign 
taxes  paid  by  the  lower-tier  controlled  foreign  corporation,  and  the 
basis  of  the  U.S.  shareholder  in  the  stock  of  the  first-tier  controlled 
foreign  corporation  is  increased  by  the  amount  of  the  inclusion.  If, 
on  the  other  hand,  the  upper-tier  controlled  foreign  corporation 
sells  stock  of  a  lower-tier  controlled  foreign  corporation,  then  the 
gain  generally  is  also  included  in  the  income  of  the  U.S.  sharehold- 
er as  subpart  F  income  and  the  U.S.  shareholder's  basis  in  the 
stock  of  the  first-tier  controlled  foreign  corporation  is  increased  to 
account  for  the  inclusion,  but  the  inclusion  is  not  treated  for  for- 
eign tax  credit  limitation  purposes  by  reference  to  the  nature  of 
the  income  of  the  lower-tier  controlled  foreign  corporation.  Instead 
it  generally  is  treated  as  passive  income. 

If  subpart  F  income  of  a  lower-tier  controlled  foreign  corporation 
is  included  in  the  gross  income  of  a  U.S.  shareholder,  no  provision 
of  present  law  allows  adjustment  of  the  basis  of  the  upper-tier  con- 
trolled foreign  corporation's  stock  in  the  lower-tier  controlled  for- 
eign corporation. 

Subpart  F  inclusions  in  year  of  disposition 

The  subpart  F  income  earned  by  a  foreign  corporation  during  its 
taxable  year  is  taxed  to  the  persons  who  are  U.S.  shareholders  of 
the  corporation  on  the  last  day,  in  that  year,  on  which  the  corpora- 
tion is  a  controlled  foreign  corporation.  In  the  case  of  a  U.S.  share- 
holder who  acquired  stock  in  a  controlled  foreign  corporation 
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during  the  year,  such  inclusions  are  reduced  by  all  or  a  portion  of 
the  amount  of  dividends  paid  in  that  year  by  the  foreign  corpora- 
tion to  any  person  other  than  the  acquirer  with  respect  to  that 
stock.  The  reduction  is  the  lesser  of  the  amount  of  dividends  with 
respect  to  such  stock  received  by  other  persons  during  the  year  or 
the  amount  determined  by  multiplying  the  subpart  F  income  for 
the  year  by  the  proportion  of  the  year  during  which  the  acquiring 
shareholder  did  not  own  the  stock. 

Distributions  of  previously  taxed  income 

If  in  a  year  after  the  year  of  a  subpart  F  income  inclusion,  a  U.S. 
shareholder  in  the  controlled  foreign  corporation  receives  a  distri- 
bution from  the  corporation,  the  distribution  may  be  deemed  to 
come  first  out  of  the  corporation's  previously  taxed  income  and, 
therefore,  may  be  excluded  from  the  U.S.  shareholder's  income. 
However,  a  distribution  by  a  foreign  corporation  to  a  domestic  cor- 
poration of  earnings  and  profits  previously  taxed  under  subpart  F 
is  treated  as  an  actual  dividend,  solely  for  purposes  of  determining 
the  indirect  foreign  tax  credit  available  to  the  domestic  corporation 
(sec.  960(a)(3)). 

In  addition,  the  domestic  corporation  is  permitted  to  increase  its 
foreign  tax  credit  limitation  in  the  year  of  the  distribution  of  previ- 
ously taxed  earnings  and  profits  in  an  amount  equal  to  the  excess 
of  the  amount  by  which  its  foreign  tax  credit  limitation  for  the 
year  of  the  subpart  F  inclusion  was  increased  as  a  result  of  that 
inclusion,  over  the  amount  of  foreign  taxes  which  were  allowable 
as  a  credit  in  that  year  and  which  would  not  have  been  so  allow- 
able but  for  the  subpart  F  inclusion  (sec.  960(b)).  The  increase  in 
the  foreign  tax  credit  limitation  may  not,  however,  exceed  the 
amount  of  the  foreign  taxes  taken  into  account  under  this  provi- 
sion with  respect  to  the  distribution  of  previously  taxed  earnings 
and  profits.  In  order  for  this  rule  to  apply,  the  domestic  corporation 
either  must  have  elected  to  credit  foreign  taxes  in  the  year  of  the 
subpart  F  inclusion  or  must  not  have  paid  or  accrued  any  foreign 
taxes  in  such  year,  and  it  must  elect  the  foreign  tax  credit  in  the 
year  of  the  distribution  of  previously  taxed  earnings  and  profits. 

Treatment  of  United  States  source  income  earned  by  a  controlled 
foreign  corporation 

As  a  general  rule,  subpart  F  income  does  not  include  income 
earned  from  sources  within  the  United  States  if  the  income  is  effec- 
tively connected  with  the  conduct  of  a  U.S.  trade  or  business  by  the 
controlled  foreign  corporation.  This  general  rule  does  not  apply, 
however,  if  the  income  is  exempt  from,  or  subject  to  a  reduced  rate 
of,  U.S.  tax  pursuant  to  a  provision  of  a  U.S.  treaty. 

Indirect  foreign  tax  credits 

A  U.S.  corporation  owning  at  least  10  percent  of  the  voting  stock 
of  a  foreign  corporation  is  treated  as  if  it  had  paid  a  share  of  the 
foreign  income  taxes  paid  by  the  foreign  corporation  in  the  year  in 
which  the  foreign  corporation's  earnings  and  profits  become  subject 
to  U.S.  tax  as  dividend  income  of  the  U.S.  shareholder  (sec.  902(a)). 

A  U.S.  corporation  may  also  be  deemed  to  have  paid  taxes  paid 
by  a  second-  or  third-tier  foreign  corporation.  That  is,  where  a  first- 
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tier  foreign  corporation  pays  a  dividend  to  a  10-percent-or-more 
U.S.  corporate  shareholder,  then  for  purposes  of  deeming  the  U.S. 
corporation  to  have  paid  foreign  tax,  the  first-tier  foreign  corpora- 
tion may  be  deemed  to  have  paid  a  share  of  the  foreign  taxes  paid 
by  a  second-tier  foreign  corporation  of  which  the  first-tier  foreign 
corporation  owns  at  least  10  percent  of  the  voting  stock,  and  from 
which  the  first-tier  foreign  corporation  received  dividends.  The 
same  principle  applies  to  dividends  from  a  second-tier  or  third-tier 
foreign  corporation.  No  taxes  paid  by  a  second-  or  third-tier  foreign 
corporation  are  deemed  paid  by  the  first-  or  second-tier  foreign  cor- 
poration, respectively,  unless  the  product  of  the  percentage  owner- 
ship of  voting  stock  at  each  level  from  the  U.S.  corporation  down 
equals  at  least  5  percent  (sec.  902(b)).  Under  present  law,  foreign 
taxes  paid  below  the  third  tier  of  foreign  corporations  are  not  eligi- 
ble for  the  indirect  foreign  tax  credit. 

An  indirect  foreign  tax  credit  generally  is  also  available  to  a  U.S. 
corporate  shareholder  meeting  the  requisite  ownership  threshold 
with  respect  to  inclusions  of  subpart  F  income  from  controlled  for- 
eign corporations  (sec.  960(a)).1  Moreover,  an  indirect  foreign  tax 
credit  may  also  be  available  to  U.S.  corporate  shareholders  with  re- 
spect to  inclusions  of  income  from  passive  foreign  investment  com- 
panies. 

House  bill 

In  general 

The  House  bill  makes  a  number  of  modifications  in  the  treat- 
ment of  income  derived  from  the  disposition  of  stock  in  a  controlled 
foreign  corporation.  The  House  bill  provides  deemed  dividend  treat- 
ment for  gains  on  dispositions  of  lower-tier  controlled  foreign  cor- 
porations. Where  the  lower-tier  controlled  foreign  corporation  pre- 
viously earned  subpart  F  income,  the  House  bill  permits  the 
amount  of  gain  taxed  to  the  U.S.  shareholder  to  be  adjusted  for 
previous  income  inclusions.  Where  proceeds  from  the  sale  of  stock 
to  a  controlled  foreign  corporation  that  previously  has  earned  sub- 
part F  income  would  be  treated  as  a  dividend  under  the  principles 
of  section  304,  the  House  bill  expressly  permits  exclusion  of  the 
deemed  section  304  dividend  from  taxation  to  the  extent  of  the  pre- 
viously taxed  earnings  and  profits  of  the  controlled  foreign  corpora- 
tion from  which  the  property  was  deemed  to  be  distributed.  (Appro- 
priate basis  adjustments  also  are  permitted  to  be  made.)  Where  a 
controlled  foreign  corporation  (whether  or  not  it  is  a  lower-tier  con- 
trolled foreign  corporation)  earns  subpart  F  income  in  a  year  in 
which  a  U.S.  shareholder  sells  its  stock,  in  a  transaction  that  does 
not  result  in  the  foreign  corporation  ceasing  to  be  a  controlled  for- 
eign corporation,  the  House  bill  contains  statutory  language  pro- 
viding for  a  proportional  reduction  in  the  taxation  of  the  subpart  F 
income  in  that  year  to  the  acquiring  U.S.  shareholder. 

The  House  bill  contains  four  additional  provisions  related  to  con- 
trolled foreign  corporations.  First,  the  House  bill  repeals  the  limita- 


1  Unlike  the  indirect  foreign  tax  credit  for  actual  dividend  distributions,  the  indirect  credit  for 
subpart  F  inclusions  can  be  available  to  individual  shareholders  in  certain  circumstances  if  an 
election  is  made  (sec.  962). 
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tion  on  look-through  treatment  (for  foreign  tax  credit  separate  limi- 
tation purposes)  of  dividends  from  controlled  foreign  corporations 
to  U.S.  shareholders  out  of  earnings  from  periods  in  which  the 
payor  was  a  controlled  foreign  corporation,  but  the  dividend  recipi- 
ent was  not  a  U.S.  shareholder  of  the  controlled  foreign  corpora- 
tion. Second,  the  House  bill  provides  regulatory  authority  to  devel- 
op a  simplified  mechanism  for  computing  indirect  foreign  tax  cred- 
its and  increases  in  foreign  tax  credit  limitations  resulting  upon 
certain  distributions  by  controlled  foreign  corporations  of  previous- 
ly taxed  earnings  and  profits.  Third,  the  House  bill  clarifies  the 
effect  of  a  treaty  exemption  or  reduction  of  the  branch  profits  tax 
on  the  determination  of  subpart  F  income.  Fourth,  the  House  bill 
extends  application  of  the  indirect  foreign  tax  credit  to  fourth-, 
fifth-,  and  sixth-tier  controlled  foreign  corporations  where  the  nee- 
essary  ownership  thresholds  (as  extended  under  the  House  bill  to 
these  tiers)  are  satisfied. 

Lower- tier  controlled  foreign  corporations 

Characterization  of  gain  on  stock  disposition 

The  House  bill  provides  that  if  a  controlled  foreign  corporation  is 
treated  as  having  gain  from  the  sale  or  exchange  of  stock  in  a  for- 
eign corporation,  the  gain  is  treated  as  a  dividend  to  the  same 
extent  that  it  would  have  been  so  treated  under  section  1248  if  the 
controlled  foreign  corporation  were  a  U.S.  person.  This  provision, 
however,  does  not  affect  the  determination  of  whether  the  corpora- 
tion whose  stock  is  sold  or  exchanged  is  a  controlled  foreign  corpo- 
ration. 

Thus,  for  example,  if  a  U.S.  corporation  owns  100  percent  of  the 
stock  of  a  foreign  corporation,  which  owns  100  percent  of  the  stock 
of  a  second  foreign  corporation,  then  under  the  House  bill,  any 
gain  of  the  first  corporation  upon  a  sale  or  exchange  of  stock  of  the 
second  corporation  is  treated  as  a  dividend  for  purposes  of  subpart 
F  income  inclusions  to  the  U.S.  shareholder,  to  the  extent  of  earn- 
ings and  profits  of  the  second  corporation  attributable  to  periods  in 
which  the  first  foreign  corporation  owned  the  stock  of  the  second 
foreign  corporation  while  the  latter  was  a  controlled  foreign  corpo- 
ration with  respect  to  the  U.S.  shareholder. 

As  another  example,  assume  that  the  U.S.  corporation  has 
always  owned  40  percent  of  the  voting  stock  and  60  percent  of  the 
value  of  all  of  the  stock  of  a  foreign  corporation,  which  has  always 
owned  40  percent  of  the  voting  stock  and  60  percent  of  the  value  of 
all  of  the  stock  of  a  second  foreign  corporation.  All  the  other  stock 
of  the  foreign  corporations  has  always  been  owned  by  foreign  indi- 
viduals unrelated  to  the  U.S.  corporation.  In  this  case,  the  second 
foreign  corporation  has  never  been  a  controlled  foreign  corpora- 
tion. Therefore,  none  of  the  gain  of  the  first  corporation  upon  a 
sale  of  stock  of  the  second  corporation  is  treated  as  a  dividend. 

Gain  on  disposition  of  stock  in  a  related  corporation  created  or 
organized  under  the  laws  of,  and  having  substantial  part  of  assets 
in  a  trade  or  business  in,  the  same  foreign  country  as  the  gain  re- 
cipient, even  if  recharacterized  as  a  dividend  under  the  House  bill, 
is  not  therefore  excluded  from  foreign  personal  holding  company 
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income  under  the  same-country  exception  that  applies  to  actual 
dividends. 

The  House  bill  provides  that  for  purposes  of  this  provision,  a  con- 
trolled foreign  corporation  is  treated  as  having  sold  or  exchanged 
stock  if,  under  any  provision  of  subtitle  A  of  the  Code,  the  con- 
trolled foreign  corporation  is  treated  as  having  gain  from  the  sale 
or  exchange  of  such  stock.  Thus,  for  example,  if  a  controlled  for- 
eign corporation  distributes  to  its  shareholder  stock  in  a  foreign 
corporation,  and  the  distribution  results  in  gain  being  recognized 
by  the  controlled  foreign  corporation  under  section  311(b)  as  if  the 
stock  were  sold  to  the  shareholder  for  fair  market  value,  the  House 
bill  makes  clear  that  for  purposes  of  this  provision,  the  controlled 
foreign  corporation  is  treated  as  having  sold  or  exchanged  the 
stock. 

The  House  bill  also  repeals  a  provision  added  to  the  Code  by  the 
Technical  and  Miscellaneous  Revenue  Act  of  1988  2  (the  "1988 
Act")  which,  except  as  provided  by  regulations,  requires  a  recipient 
of  a  distribution  from  a  controlled  foreign  corporation  to  have  been 
a  United  States  shareholder  of  that  controlled  foreign  corporation 
for  the  period  during  which  the  earnings  and  profits  which  gave 
rise  to  the  distribution  were  generated  in  order  to  avoid  treating 
the  distribution  as  one  coming  from  a  noncontrolled  section  902 
corporation.  Thus,  under  the  House  bill,  a  controlled  foreign  corpo- 
ration is  not  treated  as  a  noncontrolled  section  902  corporation 
with  respect  to  any  distribution  out  of  its  earnings  and  profits  for 
periods  during  which  it  was  a  controlled  foreign  corporation, 
whether  or  not  the  recipient  of  the  distribution  was  a  U.S.  share- 
holder of  the  corporation  when  the  earnings  and  profits  giving  rise 
to  the  distribution  were  generated. 

Adjustments  to  basis  of  stock 

The  House  bill  also  provides  that  when  a  lower-tier  controlled 
foreign  corporation  earns  subpart  F  income,  and  stock  in  that  cor- 
poration is  later  disposed  of  by  an  upper-tier  controlled  foreign  cor- 
poration, the  resulting  income  inclusion  of  the  U.S.  shareholders 
are,  under  regulations,  adjusted  to  account  for  previous  inclusions, 
in  a  manner  similar  to  the  adjustments  currently  provided  to  the 
basis  of  stock  in  a  first-tier  controlled  foreign  corporation.  Thus, 
just  as  the  basis  of  a  U.S.  shareholder  in  a  first-tier  controlled  for- 
eign corporation  rises  when  subpart  F  income  is  earned  and  falls 
when  previously  taxed  income  is  distributed,  so  as  to  avoid  double 
taxation  of  the  income  on  a  later  disposition,  it  is  intended  that  by 
regulation  the  subpart  F  income  from  gain  on  the  disposition  of  a 
lower-tier  controlled  foreign  corporation  generally  would  be  re- 
duced by  income  inclusions  of  earnings  that  were  not  subsequently 
distributed  by  the  lower-tier  controlled  foreign  corporation.  It  is  in- 
tended that  the  Secretary  will  have  sufficient  flexibility  in  promul- 
gating regulations  under  this  provision  to  permit  adjustments  only 
in  those  cases  where,  by  virtue  of  the  historical  ownership  struc- 
ture of  the  corporations  involved,  the  Secretary  is  satisfied  that  the 
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inclusions  for  which  adjustments  can  be  made  can  be  clearly  identi- 
fied. 

For  example,  assume  that  a  U.S  person  is  the  owner  of  all  of  the 
stock  of  a  first-tier  controlled  foreign  corporation  which,  in  turn,  is 
the  sole  shareholder  of  a  second-tier  controlled  foreign  corporation. 
In  year  1,  the  second-tier  controlled  foreign  corporation  earns  $100 
of  subpart  F  income  which  is  included  in  the  U.S.  person's  gross 
income  for  that  year.  In  year  2,  the  first-tier  controlled  foreign  cor- 
poration disposes  of  the  second-tier  controlled  foreign  corporation's 
stock  and  recognizes  $300  of  income  with  respect  to  the  disposition. 
All  of  that  income  would  constitute  subpart  F  foreign  personal 
holding  company  income.  Under  the  House  bill,  the  Secretary  is 
granted  regulatory  authority  to  reduce  the  U.S.  person's  year  2 
subpart  F  inclusion  by  $100 — the  amount  of  year  1  subpart  F 
income  of  the  second-tier  controlled  foreign  corporation  that  was 
included,  in  that  year,  in  the  U.S.  person's  gross  income.  Such  an 
adjustment  would,  in  effect,  allow  for  a  step-up  in  the  basis  of  the 
stock  of  the  second-tier  controlled  foreign  corporation  to  the  extent 
of  its  subpart  F  income  previously  included  in  the  U.S.  person's 
gross  income. 

As  another  example,  assume  the  same  facts  as  in  the  preceding 
paragraph  except  that  in  year  2,  the  first-tier  controlled  foreign 
corporation  distributes  the  stock  of  the  second-tier  controlled  for- 
eign corporation  to  the  U.S.  person.  Assume  that  as  a  result  of  the 
distribution,  the  first-tier  controlled  foreign  corporation  recognizes 
taxable  income  of  $300  under  section  311(b).  This  income  represents 
subpart  F  income,  $100  of  which  is  due  to  no  adjustment  having 
been  made  to  the  basis  of  the  second-tier  controlled  foreign  corpo- 
ration's stock  for  its  year  1  subpart  F  income.  The  House  bill  con- 
templates that  in  such  a  situation,  the  $300  of  subpart  F  income 
would  be  reduced  under  regulations  to  $200  to  account  for  the  year 
1  subpart  F  income  inclusion. 

Subpart  F  inclusions  in  year  of  disposition 

If  a  U.S.  shareholder  acquires  the  stock  of  a  controlled  foreign 
corporation  from  another  U.S.  shareholder  during  a  taxable  year  of 
the  controlled  foreign  corporation  in  which  it  earns  subpart  F 
income,  the  House  bill  reduces  the  acquirer's  subpart  F  inclusion 
for  that  year  by  a  portion  of  the  amount  of  the  dividend  deemed 
(under  sec.  1248)  to  be  received  by  the  transferor.  The  portion  by 
which  the  inclusion  is  reduced  (as  is  currently  the  case  if  a  divi- 
dend was  paid  to  the  previous  owner  of  the  stock)  would  not  exceed 
the  lesser  of  the  amount  of  dividends  with  respect  to  such  stock 
deemed  received  (under  sec.  1248)  by  other  persons  during  the  year 
or  the  amount  determined  by  multiplying  the  subpart  F  income  for 
the  year  by  the  proportion  of  the  year  during  which  the  acquiring 
shareholder  did  not  own  the  stock. 

Avoiding  double  inclusions  in  other  cases 

The  House  bill  clarifies  the  appropriate  scope  of  regulatory  au- 
thority with  respect  to  the  treatment  of  cross-chain  section  304 
dividends  out  of  the  earnings  of  controlled  foreign  corporations 
that  were  previously  included  in  the  income  of  a  U.S.  shareholder 
under  subpart  F.  The  House  bill  contemplates  that  in  such  a  case, 
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the  Secretary  in  his  discretion  may  by  regulation  treat  such  divi- 
dends as  distributions  of  previously  taxed  income,  with  appropriate 
basis  adjustments.  It  is  also  anticipated  that  other  occasions  may 
arise  where  the  exercise  of  similar  regulatory  authority  may  be  ap- 
propriate to  avoid  double  income  inclusions,  or  an  inclusion  or  ex- 
clusion of  income  without  a  corresponding  basis  adjustment.  There- 
fore, the  House  bill  states  that,  in  addition  to  cases  involving  sec- 
tion 304,  the  Secretary  may  by  regulation  modify  the  application  of 
subpart  F  in  any  other  case  where  there  would  otherwise  be  a  mul- 
tiple inclusion  of  any  item  of  income  (or  an  inclusion  or  exclusion 
without  an  appropriate  basis  adjustment)  by  reason  of  the  struc- 
ture of  a  U.S.  shareholder's  holdings  in  controlled  foreign  corpora- 
tions or  by  reason  of  other  circumstances.  The  House  bill  is  not  in- 
tended to  create  any  inference  as  to  the  application  of  present  law 
in  these  cases. 

Foreign  tax  credit  in  year  of  receipt  of  previously  taxed  income 

With  respect  to  the  present-law  provisions  which  permit  a  for- 
eign tax  credit  to  be  claimed  in  the  case  of  a  distribution  of  previ- 
ously taxed  income,  the  House  bill  provides  authority  for  Treasury 
regulations  to  establish  a  simplified  method  for  computing  the  in- 
crease in  foreign  tax  credit  limitation  that  results  from  the  applica- 
tion of  these  provisions.  It  is  understood  that  the  Secretary  has  reg- 
ulatory flexibility  in  the  determination  of  the  amount  of  creditable 
foreign  taxes  on  or  with  respect  to  the  accumulated  earnings  and 
profits  of  a  foreign  corporation  from  which  a  distribution  of  previ- 
ously taxed  income  is  made,  which  were  not  deemed  paid  by  the 
domestic  corporation  in  a  prior  taxable  year. 

The  House  bill  makes  clear  that  the  regulations  may  require  tax- 
payers to  use  any  simplified  methods  so  established,  rather  than 
making  the  use  of  such  methods  elective  by  taxpayers.  The  House 
bill  does  not  mandate,  however,  that  regulations  provide  such  sim- 
plified methods,  or  in  the  case  that  such  methods  are  provided, 
that  they  be  made  uniformly  applicable  to  all  taxpayers. 

For  example,  in  certain  situations  the  Treasury  Secretary  might 
deem  it  appropriate  not  to  require  taxpayers  to  trace  specific  items 
of  previously  taxed  income  of  specific  controlled  foreign  corpora- 
tions and  to  associate  those  items  with  specific  amounts  of  excess 
foreign  tax  credit  limitation.  Rather,  regulations  might  allow  for 
some  sort  of  simplified  approach  for  accounting  for  excess  limita- 
tion amounts  (allocated  to  the  various  foreign  tax  credit  separate 
limitation  categories  from  which  they  originally  arose)  and  for  uti- 
lization of  portions  of  these  amounts  upon  distributions  of  previous- 
ly taxed  income  from  the  same  categories. 

Treatment  of  United  States  income  earned  by  a  controlled  foreign 
corporation 

The  House  bill  provides  that  an  exemption  or  reduction  by  treaty 
of  the  branch  profits  tax  that  would  be  imposed  under  section  884 
on  a  controlled  foreign  corporation  does  not  affect  the  general  stat- 
utory exemption  from  subpart  F  income  that  is  granted  for  U.S. 
source  effectively  connected  income.  For  example,  assume  a  con- 
trolled foreign  corporation  earns  income  of  a  type  that  generally 
would  be  subpart  F  income,  and  that  income  is  earned  from  sources 
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within  the  United  States  in  connection  with  business  operations 
therein.  Further  assume  that  repatriation  of  that  income  is  ex- 
empted from  the  U.S.  branch  profits  tax  under  a  provision  of  an 
applicable  U.S.  income  tax  treaty.  The  House  bill  provides  that, 
notwithstanding  the  treaty's  effect  on  the  branch  tax,  the  income  is 
not  treated  as  subpart  F  income  as  long  as  it  is  not  exempt  from 
U.S.  taxation  (or  subject  to  a  reduced  rate  of  tax)  under  any  other 
treaty  provision. 

Indirect  foreign  tax  credit 

The  House  bill  extends  the  application  of  the  indirect  foreign  tax 
credit  (sees.  902  and  960)  to  certain  taxes  paid  or  accrued  by  certain 
fourth-,  fifth-,  and  sixth-tier  foreign  corporations.  In  general,  three 
requirements  must  be  satisfied  by  a  foreign  company  at  any  of 
these  tiers  to  qualify  for  the  credit.  First,  the  company  must  be  a 
controlled  foreign  corporation.  Second,  the  domestic  corporation  re- 
ferred to  in  section  902(a)  must  be  a  U.S.  shareholder  (as  defined  in 
section  951(b))  with  respect  to  the  foreign  company.  Third,  the 
product  of  the  percentage  ownership  of  voting  stock  at  each  level 
from  the  U.S.  corporation  down  must  equal  at  least  5  percent.  The 
House  bill  limits  the  application  of  the  indirect  foreign  tax  credit 
below  the  third  tier  to  taxes  paid  or  incurred  in  taxable  years 
during  which  the  payor  is  a  controlled  foreign  corporation.  No  in- 
ference is  intended  as  to  the  availability  of  indirect  foreign  tax 
credits,  under  present  law,  for  taxes  paid  by  foreign  corporations  in 
the  first  three  tiers,  for  periods  prior  to  the  time  when  the  present- 
law  ownership  requirements  were  met  as  to  those  corporations.  All 
foreign  taxes  paid  below  the  sixth  tier  of  foreign  corporations 
remain  ineligible  for  the  indirect  foreign  tax  credit. 

Effective  dates 

Lower-tier  controlled  foreign  corporations 

The  provision  of  the  House  bill  treating  gains  on  dispositions  of 
stock  in  lower-tier  controlled  foreign  corporations  as  dividends 
under  section  1248  principles  applies  to  gains  recognized  on  trans- 
actions occurring  after  date  of  enactment  of  the  House  bill.  The 
provision  of  the  House  bill  that  expands  look-through  treatment, 
for  foreign  tax  credit  limitation  purposes,  of  dividends  from  con- 
trolled foreign  corporations,  is  effective  for  distributions  after  the 
date  of  the  House  bill's  enactment. 

The  House  bill's  provision  providing  for  regulatory  adjustments 
to  U.S.  shareholder  inclusions,  with  respect  to  gains  of  controlled 
foreign  corporations  from  dispositions  of  stock  in  lower-tier  con- 
trolled foreign  corporations  that  previously  had  subpart  F  income, 
is  effective  for  determining  inclusions  for  taxable  years  of  U.S. 
shareholders  beginning  after  December  31,  1992.  Thus,  the  House 
bill  permits  regulatory  adjustments  to  an  inclusion  occurring  after 
the  effective  date  to  account  for  previous  subpart  F  income  inclu- 
sions occurring  both  prior  to  and  subsequent  to  the  effective  date  of 
the  provision. 
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Subpart  F  inclusions  in  year  of  disposition 

The  provision  of  the  House  bill  permitting  dispositions  of  stock  to 
be  taken  into  consideration  in  determining  a  U.S.  shareholder's 
subpart  F  inclusion  for  a  taxable  year  is  effective  with  respect  to 
dispositions  occurring  after  the  date  of  enactment  of  the  House  bill. 

Distributions  of  previously  taxed  income 

The  provision  of  the  House  bill  allowing  the  Secretary  to  make 
regulatory  adjustments  to  avoid  double  inclusions  in  cases  such  as 
those  to  which  section  304  applies  takes  effect  on  the  date  the 
House  bill  is  enacted. 

Foreign  tax  credit  in  year  of  receipt  of  previously  taxed 
income 

The  provision  of  the  House  bill  granting  regulatory  authority  to 
establish  simplified  methods  for  determining  the  amount  of  in- 
crease in  foreign  tax  credit  limitation  resulting  from  a  distribution 
of  previously  taxed  income  is  effective  as  of  the  date  of  enactment 
of  the  House  bill. 

Treatment  of  United  States  source  income  earned  by  a  con- 
trolled foreign  corporation 

The  provision  of  the  House  bill  concerning  the  effect  of  treaty  ex- 
emptions from  or  reductions  of  the  branch  profits  tax  on  the  deter- 
mination of  subpart  F  income  is  effective  for  taxable  years  begin- 
ning after  December  31,  1986. 

Indirect  foreign  tax  credit 

The  provision  of  the  House  bill  which  extends  application  of  the 
indirect  foreign  tax  credit  to  certain  controlled  foreign  corporations 
below  the  third  tier  is  effective  for  foreign  taxes  paid  or  incurred 
by  controlled  foreign  corporations  for  taxable  years  of  such  corpo- 
rations beginning  after  the  date  of  enactment  of  the  House  bill. 

In  the  case  of  any  chain  of  foreign  corporations  the  taxes  of 
which  would  be  eligible  for  the  indirect  foreign  tax  credit,  under 
present  law  or  under  the  House  bill,  but  for  the  denial  of  indirect 
credits  below  the  third  or  sixth  tier,  as  the  case  may  be,  no  liquida- 
tion, reorganization,  or  similar  transaction  in  a  taxable  year  begin- 
ning after  the  date  of  enactment  of  the  House  bill  shall  have  the 
effect  of  permitting  taxes  to  be  taken  into  account  under  the  indi- 
rect foreign  tax  credit  provisions  of  the  Code  which  could  not  have 
been  taken  into  account  under  those  provisions  but  for  such  trans- 
action. As  one  example,  no  such  transaction  shall  have  the  effect  of 
permitting  credits  for  taxes  which,  but  for  such  transaction,  would 
have  been  noncreditable  (given  the  effective  date  provisions  of  the 
House  bill)  because  they  are  taxes  of  a  fourth-,  fifth-,  or  sixth-tier 
corporation  for  a  year  beginning  before  the  date  that  the  House  bill 
is  enacted.  No  inference  is  intended  regarding  the  creditability  or 
noncreditability  of  such  taxes  under  present  law. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  it  does  not  include  the  provision  of  the  House  bill  that  extends 
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the  application  of  the  indirect  foreign  tax  credit  to  taxes  paid  by 
certain  fourth-,  fifth-,  and  sixth-tier  controlled  foreign  corporations. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

3.  TRANSLATION  OF  FOREIGN  TAXES  INTO  U.S.  DOLLAR  AMOUNTS 

Present  law 

Translation  of  foreign  taxes 

Foreign  income  taxes  paid  in  foreign  currencies  are  required  to 
be  translated  into  U.S.  dollar  amounts  using  the  exchange  rate  as 
of  the  time  such  taxes  are  paid  to  the  foreign  country  or  U.S.  pos- 
session (sec.  986(a)(1)).  This  rule  applies  equally  to  foreign  taxes 
paid  directly  by  U.S.  taxpayers,  which  are  creditable  only  in  the 
year  paid  or  accrued  (or  during  a  carryover  period),  and  to  foreign 
taxes  paid  by  foreign  corporations  that  are  deemed  paid  by  a  U.S. 
corporation,  and  hence  creditable,  in  the  year  that  the  U.S.  corpo- 
ration receives  a  dividend  or  income  inclusion. 

Redetermination  of  foreign  taxes 

For  taxpayers  who  utilize  the  accrual  basis  of  accounting  for  de- 
termining creditable  foreign  taxes,  accrued  and  unpaid  foreign  tax 
liabilities  denominated  in  foreign  currencies  are  translated  into 
U.S.  dollar  amounts  at  the  exchange  rate  as  of  the  last  day  of  the 
taxable  year  of  accrual.1  In  certain  cases  where  a  difference  exists 
between  the  dollar  value  of  accrued  foreign  taxes  and  the  dollar 
value  of  those  taxes  when  paid,  a  redetermination  (or  adjustment) 
of  foreign  taxes  is  required.2  Generally,  such  an  adjustment  may  be 
attributable  to  one  of  three  causes.  One  such  cause  would  be  a 
refund  of  foreign  taxes.  Second,  a  foreign  tax  redetermination  may 
be  required  because  the  amount  of  foreign  currency  units  actually 
paid  differs  from  the  amount  of  foreign  currency  units  accrued. 
These  first  two  cases  generally  give  rise  to  a  so-called  ' 'section 
905(c)  regular  adjustment."  Third,  a  redetermination  may  arise  due 
to  fluctuations  in  the  value  of  the  foreign  currency  relative  to  the 
dollar  between  the  date  of  accrual  and  the  date  of  payment  giving 
rise  to  a  so-called  "section  905(c)  translation  adjustment." 

As  a  general  matter,  a  redetermination  of  foreign  tax  paid  or  ac- 
crued directly  by  a  U.S.  person  requires  notification  of  the  Internal 
Revenue  Service  and  a  redetermination  of  U.S  tax  liability  for  the 
taxable  year  for  which  the  foreign  tax  was  claimed  as  a  credit.  Ex- 
ceptions to  this  rule  apply  for  de  minimis  amounts  of  foreign  tax 
redeterminations.3  In  the  case  of  redeterminations  of  foreign  taxes 
that  qualify  for  the  deemed-paid  foreign  tax  credit  under  sections 
902  and  960,  taxpayers  generally  are  required  to  make  appropriate 
adjustments  to  the  pools  of  earnings  and  profits  and  foreign  taxes.4 


1  Temp.  Treas.  Reg.  sec.  1.90-3T(bXD. 

2  Temp.  Treas.  Reg.  sec.  1.905-3T(c). 

3  Temp.  Treas.  Reg.  sec.  1.905-3T(dXD. 

4  Temp.  Treas.  Reg.  sec.  1.905-3T(dX2);  Notice  90-26,  1990-1  C.B.  336. 
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House  bill 

In  general 

The  House  bill  sets  forth  two  sets  of  operating  rules  for  the 
translation  of  foreign  taxes.  The  first  set  establishes  new  rules  for 
the  translation  of  certain  accrued  foreign  taxes.  The  other  set 
modifies  the  rules  of  present  law  for  translating  all  other  foreign 
taxes. 

Translation  of  foreign  taxes 

Translation  of  certain  accrued  foreign  taxes 

With  respect  to  taxpayers  who  take  foreign  income  taxes  into  ac- 
count when  accrued  for  purposes  of  determining  the  foreign  tax 
credit,  the  House  bill  generally  permits  foreign  taxes  to  be  translat- 
ed at  the  average  exchange  rate  for  the  taxable  year  to  which  such 
taxes  relate.  If  tax  in  excess  of  the  accrued  amount  is  actually  paid, 
such  excess  amount  would  be  translated  using  the  exchange  rate  in 
effect  as  of  the  time  of  payment. 

This  set  of  rules  does  not  apply  (1)  to  taxpayers  that  are  not  on 
the  accrual  basis  for  determining  creditable  foreign  taxes,  (2)  with 
respect  to  taxes  of  an  accrual-basis  taxpayer  that  are  actually  paid 
in  a  taxable  year  prior  to  the  year  to  which  they  relate,  or  (3)  to 
the  extent  provided  in  regulations,  to  tax  payments  denominated  in 
a  currency  determined  to  be  an  inflationary  currency  in  accord- 
ance with  such  regulations.  It  is  intended  that  the  Secretary  will 
have  discretion  to  define  ' 'inflationary"  for  this  purpose  so  as  to 
take  into  account  the  particular  need  under  this  provision  to  avoid 
distortions  in  the  computation  of  the  foreign  tax  credit.  In  addition, 
as  discussed  in  detail  below,  this  set  of  rules  does  not  apply  to,  and 
thus  a  redetermination  of  foreign  tax  is  required  for,  any  foreign 
income  tax  paid  after  the  date  two  years  after  the  close  of  the  tax- 
able year  to  which  such  taxes  relate. 

For  example,  assume  that  in  year  1  a  taxpayer  accrues  1,000 
units  of  foreign  tax  that  relate  to  year  1.  Further  assume  that  as  of 
the  end  of  year  1  the  tax  is  unpaid  and  the  currency  involved  is  not 
treated  as  inflationary  by  the  Secretary  for  translation  purposes.  In 
this  case,  the  House  bill  provides  that  the  taxpayer  would  translate 
1,000  units  of  accrued  foreign  tax  into  U.S.  dollars  at  the  average 
exchange  rate  for  year  l.5  If  the  1,000  units  of  tax  were  paid  by  the 
taxpayer  in  either  year  2  or  year  3,  no  redetermination  of  foreign 
tax  would  be  required.  If,  any  portion  of  the  tax  so  accrued  re- 
mained unpaid  as  of  the  end  of  year  3,  however,  the  taxpayer 
would  be  required  to  redetermine  its  foreign  tax  accrued  in  year  1 
to  account  for  the  accrued  but  unpaid  tax. 

As  another  example,  assume  a  taxpayer  accrues  1,000  units  of 
foreign  tax  in  year  2,  but  pays  the  tax  in  year  1.  Also  assume  that 
the  tax  relates  to  year  2.  In  this  case,  the  taxpayer  would  translate 
the  tax  using  the  exchange  rate  as  of  the  time  the  tax  is  paid  (i.e., 
using  the  applicable  year  1  exchange  rate)  since  the  tax  is  paid  in  a 
year  prior  to  the  year  to  which  it  relates. 


5  The  same  result  would  occur  if  the  1,000  units  of  tax  were  both  accrued  and  paid  in  year  1. 
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As  an  illustration  of  what  is  meant  by  the  taxable  year  to  which 
taxes  relate,  assume  that  a  foreign  corporation  is  charged  by  a  for- 
eign government  with  an  income  tax  of  100  units  for  1993.  Assume 
that  the  currency  involved  is  not  treated  as  inflationary  by  the  Sec- 
retary for  translation  purposes  under  the  House  bill.  Due  to  a  con- 
test between  the  foreign  government  and  the  corporation  that  ends 
in  1994,  the  100  units  of  tax  are  not  paid  until  1994.  Assume  that 
under  the  U.S.  rules  governing  accrual,  the  foreign  tax  accrues  for 
1993  but  does  not  do  so  until  1994. 6  Under  the  House  bill,  the  taxes 
will  be  translated  at  the  rate  in  effect  for  1993,  because  the  taxes 
relate  to  1993,  even  though  they  did  not  accrue  until  1994.  If  in- 
stead the  contest  was  over,  and  the  taxes  were  accrued  and  paid,  in 
1998,  the  translation  rate  used  would  be  that  of  1998,  rather  than 
1993  because  1998  is  more  than  2  years  after  the  end  of  1993.  Now 
assume  that  the  contest  was  over  in  1998,  but  the  taxes  were  depos- 
ited in  1994  and  not  accrued  until  1998.  These  taxes  are  paid  before 
the  beginning  of  the  year  in  which  the  taxes  were  accrued  (1998), 
but  after  the  year  to  which  the  taxes  relate  (1993).  Thus,  under  the 
House  bill,  the  taxes  may  be  translated  at  the  rate  for  the  year 
(1993)  to  which  the  taxes  relate.  If  the  taxes  are  instead  paid  in 
1996,  under  the  House  bill  they  will  be  translated  at  the  relevant 
rate  for  1996  because  1996  is  more  than  2  years  after  the  end  of 
1993.  Finally,  assume  that  under  a  long-term  contract  method  of 
accounting,  a  foreign  income  tax  liability  accrues  in  1998,  but  ad- 
vance deposits  are  made  in  each  of  the  years  1993  through  1997. 
Under  the  House  bill,  it  is  intended  that  the  payments  in  1993 
through  1997  be  treated  as  relating  to  1998.  Therefore  these  pay- 
ments are  translated  at  the  relevant  rates  for  1993  through  1997. 

Translation  of  all  other  foreign  taxes 

Foreign  taxes  not  eligible  for  application  of  the  preceding  rules 
generally  are  translated  into  U.S.  dollars  using  the  exchange  rates 
as  of  the  time  such  taxes  are  paid.  The  House  bill  grants  the  Secre- 
tary of  the  Treasury  authority  to  issue  regulations  that  would 
allow  foreign  tax  payments  made  by  a  foreign  corporation  or  by  a 
foreign  branch  of  a  U.S.  person  to  be  translated  into  U.S.  dollar 
amounts  using  an  average  U.S.  dollar  exchange  rate  for  a  specified 
period.  It  is  anticipated  that  the  applicable  average  exchange  rate 
would  be  the  rate  as  published  by  a  qualified  source  of  exchange 
rate  information  for  the  period  during  which  the  tax  payments 
were  made. 

Redetermination  of  foreign  taxes 

As  revised  by  the  House  bill,  section  905(c)  requires  foreign  tax 
redeterminations  to  occur  in  three  cases:  (1)  if  accrued  taxes  when 
paid  (in  foreign  currency)  differ  from  the  amounts  claimed  (in  for- 
eign currency)  as  credits  by  the  taxpayer,  (2)  if  accrued  taxes  are 
not  paid  before  the  date  two  years  after  the  close  of  the  taxable 
year  to  which  such  taxes  relate,  and  (3)  if  any  tax  paid  is  refunded 
in  whole  or  in  part.  Thus,  for  example,  the  House  bill  provides  that 
if  at  the  close  of  the  second  taxable  year  after  the  close  of  the  ac- 


6  See,  e.g.,  Rev.  Rul.  84-125,  1984-2  C.B.  125. 


539 


crual  year  any  tax  so  accrued  has  not  yet  been  paid,  a  foreign  tax 
redetermination  under  section  905(c)  is  required  for  the  amount  of 
such  unpaid  tax.  That  is,  the  accrual  of  any  tax  that  is  unpaid  as  of 
that  date  would  be  retroactively  denied.  In  cases  where  a  redeter- 
mination is  required,  as  under  present  law,  the  House  bill  specifies 
that  the  taxpayer  must  notify  the  Secretary,  who  shall  redetermine 
the  amount  of  the  tax  for  the  year  or  years  affected. 

The  House  bill  provides  that  in  the  case  of  accrued  taxes  not 
paid  within  the  date  two  years  after  the  close  of  the  taxable  year  to 
which  such  taxes  relate,  whether  or  not  such  taxes  were  previously 
accrued,  any  such  taxes  if  subsequently  paid  are  taken  into  account 
for  the  taxable  year  in  which  paid,  and  no  redetermination  with 
respect  to  the  original  year  of  accrual  is  required  on  account  of 
such  payment.  In  such  a  case,  those  taxes  would  be  translated  into 
U.S.  dollar  amounts  using  the  exchange  rates  in  effect  for  the 
period  during  which  such  taxes  are  paid.  Nothing  in  the  House  bill 
is  intended  to  change  present  law  as  to  the  length  of  time  after  the 
year  to  which  the  redetermination  relates  within  which  redeter- 
minations may  be  made  or  required.7 

Effective  date 

Effective  for  taxes  paid  (in  the  case  of  taxpayers  using  the  cash 
basis  for  determining  the  foreign  tax  credit)  or  accrued  (in  the  case 
of  taxpayers  using  the  accrual  basis  for  determining  the  foreign  tax 
credit)  in  taxable  years  beginning  after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  the  Senate  amendment  clarifies  the  provision's  application  to 
certain  foreign  tax  liabilities  which  accrue  under  a  long-term  con- 
tract method  of  accounting. 

As  an  example  of  the  treatment  prescribed  under  the  Senate 
amendment,  assume  that  under  foreign  law,  a  foreign  income  tax 
liability  accrues  in  1998  under  a  long-term  contract  method  of  ac- 
counting, but  advance  deposits  of  that  liability  accruing  in  1998  are 
made  in  each  of  the  years  1993  through  1997.  It  is  intended  under 
the  Senate  amendment  that  if  the  payments  in  1993  through  1997 
are  treated  as  relating  to  1998,  these  payments  are  nevertheless  to 
be  translated  at  the  relevant  rates  for  1993  through  1997.  Although 
the  Senate  amendment  provides  a  rule  for  the  translation  of  the 
taxes  in  this  case,  no  change  is  intended  as  to  the  application  of 
present  law  accounting  rules  determining  the  year  for  which  the 
taxes  are  eligible  for  credit  or  deduction  for  U.S.  income  tax  pur- 
poses. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

With  respect  to  taxes  of  an  accrual-basis  taxpayer  that  relate  to 
a  taxable  year  beginning  before  January  1,  1992,  the  return  for 
which  (if  one  were  due)  would  not  yet  be  due  on  date  of  enactment 


7  See  sec.  6501(c)(5).  See  also,  e.g.,  Pacific  Metals  Corp.  v.  Commissioner,  1  T.C.  1028  (1943); 
Texas  Co.  (Caribbean)  Ltd.  v.  Commissioner,  12  T.C.  925  (1949). 
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(taking  into  account  extensions  of  time  to  file),  the  conferees  con- 
template that  the  Secretary  would,  in  appropriate  circumstances, 
provide  taxpayers  with  a  reasonable  average-rate  method  for  trans- 
lating such  taxes  that  are  not  paid  until  after  the  effective  date  of 
the  Act. 

As  an  additional  illustration  of  what  is  meant  by  the  conference 
agreement  as  the  taxable  year  to  which  taxes  relate,  assume  that  a 
foreign  corporation  accrues  a  foreign  income  tax  of  100  units  of 
noninflationary  currency  for  1993.  Further  assume  that  the  actual 
amount  of  foreign  tax  liability  of  the  foreign  corporation  for  1993  is 
110  units,  all  of  which  is  paid  in  1994.  Under  the  conference  agree- 
ment, the  110  units  of  foreign  tax  are  translated  at  the  rate  in 
effect  for  1993  because  the  taxes  relate  to  1993,  even  though  the 
total  tax  liability  for  that  year  was  not  actually  accrued  by  the  tax- 
payer in  1993. 

4.  FOREIGN  TAX  CREDIT  LIMITATION  UNDER  THE  ALTERNATIVE 
MINIMUM  TAX 

Present  law 

Computing  foreign  tax  credit  limitations  requires  the  allocation 
and  apportionment  of  deductions  between  items  of  foreign  source 
and  U.S.  source  income.  Foreign  tax  credit  limitations  must  be 
computed  both  for  regular  tax  purposes  and  for  purposes  of  the  al- 
ternative minimum  tax  (AMT).  Consequently,  after  allocating  and 
apportioning  deductions  for  regular  tax  foreign  tax  credit  limita- 
tion purposes,  additional  allocations  and  apportionments  generally 
must  be  performed  in  order  to  compute  the  AMT  foreign  tax  credit 
limitation. 

House  bill 

The  House  bill  permits  taxpayers  to  elect  to  use  as  their  AMT 
foreign  tax  credit  limitation  fraction  the  ratio  of  foreign  source  reg- 
ular taxable  income  to  entire  alternative  minimum  taxable  income, 
rather  than  the  ratio  of  foreign  source  alternative  minimum  tax- 
able income  to  entire  alternative  minimum  taxable  income.  For- 
eign source  regular  taxable  income  may  be  used,  however,  only  to 
the  extent  it  does  not  exceed  entire  alternative  minimum  taxable 
income. 

The  election  under  the  bill  is  available  only  in  the  first  taxable 
year  beginning  after  December  31,  1992,  for  which  the  taxpayer 
claims  an  AMT  foreign  tax  credit.  A  taxpayer  will  be  treated,  for 
this  purpose,  as  claiming  an  AMT  foreign  tax  credit  for  any  tax- 
able year  for  which  the  taxpayer  chooses  to  have  the  benefits  of 
the  foreign  tax  credit,  and  in  which  the  taxpayer  is  subject  to  the 
alternative  minimum  tax  or  would  be  subject  to  the  alternative 
minimum  tax  but  for  the  availability  of  the  AMT  foreign  tax 
credit.  The  election  applies  to  all  subsequent  taxable  years,  and 
may  be  revoked  only  with  the  permission  of  the  Secretary  of  the 
Treasury. 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1992. 
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Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

5.  INBOUND  AND  OUTBOUND  TRANSFERS 

Present  law 

Outbound  transfers 

Corporate  nonrecognition  provisions 

Certain  types  of  exchanges  relating  to  the  organization,  reorgani- 
zation, and  liquidation  of  a  corporation  can  be  made  without  recog- 
nition of  gain  to  the  corporation  involved  or  to  its  shareholders.  In 
1932  Congress  enacted  an  exception  to  the  nonrecognition  rules, 
which  became  section  367  of  the  1954  Code,  for  the  case  where  such 
an  exchange  involves  a  foreign  corporation.  The  legislative  history 
indicates  that  the  exception  was  enacted  in  order  to  prevent  tax 
avoidance  that  might  have  otherwise  occurred  upon  the  transfer  of 
appreciated  property  outside  U.S.  tax  jurisdiction. 1  Under  that  pro- 
vision, in  determining  the  extent  to  which  gain  (but  not  loss)  was 
recognized  in  these  exchanges,  a  foreign  corporation  was  not  con- 
sidered a  corporation  unless  it  was  established  to  the  satisfaction  of 
the  IRS  that  the  exchange  was  not  in  pursuance  of  a  plan  having 
as  one  of  its  principal  purposes  the  avoidance  of  Federal  income 
taxes. 

The  Code  now  provides  that  if  a  U.S.  person  transfers  property  to 
a  foreign  corporation  in  connection  with  certain  corporate  organi- 
zations, reorganizations,  or  liquidations,  the  foreign  corporation 
will  not,  for  purposes  of  determining  the  extent  to  which  gain  is 
recognized  on  such  transfer,  be  considered  to  be  a  corporation  (sec. 
367(a)(1)).  Various  exceptions  to  the  operation  of  this  rule  are  pro- 
vided, including  a  broad  grant  of  authority  to  provide  exceptions  by 
regulation.  The  statutory  language  has  changed  substantially  since 
1932,  but  it  has  retained  in  large  part  its  primary  operative 
result — that  of  treating  a  foreign  corporation  as  not  a  corporation. 
Since  corporate  status  is  essential  to  qualify  for  the  tax-free  organi- 
zation, reorganization,  and  liquidation  provisions,  failure  to  satisfy 
the  requirements  of  section  367  could  result  in  the  recognition  of 
gain  to  the  participant  corporations  and  shareholders. 

Excise  tax  on  transfers  to  a  foreign  entity 

At  the  same  time  that  Congress  enacted  the  original  predecessor 
of  current  section  367,  Congress  also  enacted  an  excise  tax  on  out- 
bound transfers  that  might  not  constitute  income  tax  recognition 
events  even  after  imposition  of  the  anti-avoidance  income  tax  rule 
adopted  for  corporate  transactions.  As  in  the  case  of  the  corporate 
nonrecognition  override  provision,  the  purpose  of  the  excise  tax 


1  H.R.  Rep.  No.  708,  72d  Cong.,  1st  Sess.  20  (1932). 
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was  to  check  transfers  of  property  in  which  there  was  a  large  ap- 
preciation in  value  to  foreign  entities  for  the  purpose  of  avoidance 
of  taxes  on  capital  gains.2  Therefore,  as  in  the  case  of  the  corporate 
provision,  the  excise  tax  generally  has  been  imposed  only  in  certain 
cases  where  it  has  been  believed  necessary  or  appropriate  to  pre- 
serve U.S.  tax  on  appreciated  assets. 

Under  present  law,  the  excise  tax  generally  applies  on  transfers 
of  property  by  a  U.S.  person  to  a  foreign  corporation — as  paid-in 
surplus  or  as  a  contribution  to  capital — or  to  a  foreign  estate,  trust, 
or  partnership.  The  tax  is  35  percent  of  the  amount  of  gain  inher- 
ent in  the  property  transferred,  but  not  recognized  for  income  tax 
purposes  at  the  time  of  the  transfer  (sec.  1491).  For  income  tax  pur- 
poses, the  basis  of  the  property  whose  appreciation  and  transfer 
triggers  the  tax  is  not  increased  to  account  for  imposition  of  the 
tax. 

The  excise  tax  does  not  apply  in  certain  cases  where  the  transfer- 
ee is  exempt  from  U.S.  tax  under  Code  sections  501-505  (sec. 
1492(1)).  In  addition,  the  excise  tax  does  not  apply  in  some  cases 
where  income  tax  rules  governing  outbound  transfers  apply,  either 
by  their  terms  or  by  the  election  of  the  taxpayer.  Thus,  the  excise 
tax  does  not  apply  to  a  transfer  described  in  section  367,  or  to  a 
transfer  not  described  in  section  367  but  with  respect  to  which  the 
taxpayer  elects  (before  the  transfer)  the  application  of  principles 
similar  to  the  principles  of  section  367  (sec.  1492(2)). 

In  addition,  a  taxpayer  may  elect  (under  regulations  prescribed 
by  the  Secretary)  to  treat  a  transfer  described  in  section  1491  as  a 
sale  or  exchange  of  the  property  transferred  and  to  recognize  as 
gain  (but  not  loss)  in  the  year  of  the  transfer  the  excess  of  the  fair 
market  value  of  the  property  transferred  over  the  adjusted  basis 
(for  determining  gain)  of  the  property  in  the  hands  of  the  transfer- 
or (sec.  1057;  Treas.  Reg.  sec.  7.0).  To  the  extent  that  gain  is  recog- 
nized pursuant  to  the  election  in  the  year  of  the  transfer,  the 
transfer  is  not  subject  to  the  excise  tax,  and  the  basis  of  the  proper- 
ty in  the  hands  of  the  transferee  will  be  increased  by  the  amount 
of  gain  received  (sec.  1492(3)).  The  legislative  history  of  the  elective 
income  recognition  provision  indicates  that  the  making  of  an  elec- 
tion which  has  as  one  of  its  principle  purposes  the  avoidance  of 
Federal  income  taxes  is  not  permitted.3 

The  excise  tax  is  due  at  the  time  of  the  transfer  (sec.  1494(a)). 
Under  regulations,  the  excise  tax  may  be  abated,  remitted,  or  re- 
funded if  the  taxpayer,  after  the  transfer,  elects  the  application  of 
principles  similar  to  the  principles  of  section  367  (sec.  1494(b)). 

Inbound  corporate  transfers 

Although  the  legislative  history  of  the  1932  Act  indicated  a  con- 
cern with  outbound  transfers,  the  statutory  standard  for  determin- 
ing that  a  transaction  did  not  have  as  one  of  its  principal  purposes 
tax  avoidance  evolved  through  administrative  interpretation  into  a 
requirement  that,  in  the  case  of  transfers  into  the  United  States  by 
a  foreign  corporation,  tax-free  treatment  generally  would  be  per- 


2  Id.  at  52. 

3  Staff  of  the  Joint  Committee  on  Taxation,  94th  Cong.,  2d  Sess.,  General  Explanation  of  the 
Tax  Reform  Act  of  1976,  at  226  (1976). 
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mitted  only  if  the  U.S.  tax  on  accumulated  earnings  and  profits 
was  paid.  For  example,  in  1968,  the  IRS  issued  guidelines  (Rev. 
Proc.  68-23,  1968-1  C.B.  821)  as  to  when  favorable  rulings  "ordinar- 
ily" would  be  issued.  As  a  condition  of  obtaining  a  favorable  ruling 
with  respect  to  certain  transactions,  the  section  367  guidelines  re- 
quired the  taxpayer  to  agree  to  include  certain  items  in  income 
(the  amount  to  be  included  was  called  the  section  367  toll  charge). 
For  example,  if  the  transaction  involved  the  liquidation  of  a  foreign 
corporation  into  a  domestic  parent  corporation,  a  favorable  ruling 
was  issued  if  the  domestic  parent  agreed  to  include  in  its  income  as 
a  dividend  for  the  taxable  year  in  the  which  the  liquidation  oc- 
curred the  portion  of  the  accumulated  earnings  and  profits  of  the 
foreign  corporation  which  were  properly  attributable  to  the  domes- 
tic corporation's  stock  interest  in  the  foreign  corporation  (Rev. 
Proc.  68-23,  sec.  3.01(1);  see  also  sec.  3.03(l)(b)). 

Absence  of  a  toll  charge  on  accumulated  earnings  of  a  foreign 
corporation  upon  liquidation  or  asset  reorganization  into  a  U.S. 
corporation  clearly  would  permit  avoidance  of  tax.  For  example,  if 
a  U.S.  corporation  owns  100  percent  of  the  stock  of  a  U.S.  subsidi- 
ary, no  tax  is  imposed  either  on  a  dividend  from  the  subsidiary  to 
the  parent  (sec.  243)  or  the  liquidation  of  the  subsidiary  into  the 
parent  (sees.  332  and  337).  In  each  case,  the  earnings  of  the  subsidi- 
ary already  have  been  subject  to  U.S.  tax  jurisdiction,  and  the  liq- 
uidation provisions  allow  nonrecognition  of  gain  inherent  in  appre- 
ciated property  of  the  subsidiary.  On  the  other  hand,  if  a  U.S.  cor- 
poration owns  100  percent  of  the  stock  of  a  foreign  subsidiary, 
earnings  of  the  subsidiary  generally  are  not  subject  to  current  U.S. 
tax.  Instead,  tax  generally  is  imposed  on  a  dividend  from  the  sub- 
sidiary to  the  parent,  net  of  creditable  foreign  taxes.  If  a  liquida- 
tion of  the  subsidiary  could  be  accomplished  tax-free  under  the 
Code,  U.S.  tax  on  its  earnings  would  be  avoided;  more  generally, 
the  parent  would  be  able  to  succeed  to  the  basis  and  other  tax  at- 
tributes of  the  foreign  corporation  without  having  subjected  to  U.S. 
tax  jurisdiction  the  earnings  that  gave  rise  to  those  tax  attributes. 

Outbound  transfers  since  the  Tax  Reform  Act  of  1976 

For  purposes  of  the  transactions  described  above,  section  367 
(and  its  predecessors)  remained  largely  unchanged  between  1932 
and  1976.  In  1976,  however,  a  number  of  problems  caused  Congress 
to  revise  section  367.  One  result  of  the  1976  revision  was  to  sepa- 
rate the  provision  into  2  sets  of  rules:  one  set  dealing  with  out- 
bound transfers,  where  the  statutory  aim  is  to  prevent  the  removal 
of  appreciated  assets  or  inventory  from  U.S.  tax  jurisdiction  prior 
to  their  sale  (sec.  367(a)),  and  the  other  set  dealing  with  both  trans- 
fers into  the  United  States  and  those  which  are  exclusively  foreign 
(sec.  367(b)). 

Section  367(b)  now  provides,  in  part,  that  in  the  case  of  certain 
exchanges  in  connection  with  which  there  is  no  transfer  of  proper- 
ty described  in  section  367(a)(1),  a  foreign  corporation  will  be  con- 
sidered to  be  a  corporation  except  to  the  extent  provided  in  regula- 
tions which  are  necessary  or  appropriate  to  prevent  the  avoidance 
of  Federal  income  taxes. 

Although  it  is  clear  that  absence  of  a  toll  charge  on  accumulated 
earnings  of  a  foreign  corporation  upon  liquidation  or  reorganiza- 
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tion  into  a  U.S.  corporation  leads  to  avoidance  of  tax,  and  Congress 
in  1976  noted  without  disapproval  the  adoption  of  IRS  positions 
that  would  prevent  the  avoidance  of  tax  in  these  cases,4  neither 
section  367(b)  as  revised  in  1976,  nor  its  predecessors,  were  drafted 
in  such  a  way  that  directly  causes  tax  to  be  imposed  on  foreign 
earnings. 

For  example,  assume  that  a  U.S.  corporation  owns  100  percent  of 
the  stock  of  a  liquidating  foreign  corporation,  and,  pursuant  to  reg- 
ulations under  section  367(b),  the  foreign  corporation  is  not  treated 
as  a  corporation  for  purposes  of  section  332.  In  that  case,  the  U.S. 
corporation  would  be  required  under  the  Code  to  recognize  the  dif- 
ference between  the  basis  and  the  value  of  its  stock  in  the  foreign 
corporation.  That  gain,  however,  may  be  more  or  less  than  the  ac- 
cumulated earnings  of  the  foreign  corporation  attributable  to  the 
period  when  the  U.S.  corporation  owned  the  stock  of  the  foreign 
corporation. 

Perhaps  as  a  result,  neither  the  present  temporary  regulations 
nor  the  recently  proposed  regulations  under  section  367(b)  mandate 
a  tax  based  on  the  accumulated  earnings  of  a  foreign  corporation 
that  liquidates  or  reorganizes  into  a  U.S.  corporation.  The  tempo- 
rary regulations  allow  the  taxpayer  to  elect  treatment  of  the  for- 
eign corporation  as  a  corporation  if  the  tax  on  earnings  is  paid.  If 
the  taxpayer  chooses  not  to  make  the  election,  the  foreign  corpora- 
tion is  not  treated  as  a  corporation  under  the  relevant  nonrecogni- 
tion  provision  (e.g.,  sec.  332,  354),  but  is  treated  as  a  corporation  for 
other  purposes,  such  as  for  purposes  of  the  basis  rules  (sees.  334, 
358,  362),  and  carryover  provisions  (sec.  381)  (Temp.  Treas.  Reg. 
sees.  7.367(b)-5(b)  and  7.367(b)-7(c)(2)).  The  proposed  regulations 
generally  require  that  the  foreign  corporation  be  treated  as  a  cor- 
poration, and  permit  the  taxpayer  to  elect  either  to  pay  the  tax  on 
earnings,  or  to  pay  tax  on  the  gain;  but  if  the  latter  option  is 
chosen,  adjustments  must  be  made  to  either  net  operating  loss  car- 
ryovers, capital  loss  carryovers,  or  asset  bases  (Proposed  Treas. 
Reg.  sec.  1.367(b)-3(b)(2)). 

House  bill 

Outbound  transfers 

The  House  bill  repeals  the  excise  tax  on  outbound  transfers.  In 
its  place,  the  bill  requires  the  full  recognition  of  gain  on  a  transfer 
of  property  by  a  U.S.  person  to  a  foreign  corporation  as  paid-in  sur- 
plus, or  as  a  contribution  to  capital,  or  to  a  foreign  estate,  trust,  or 
partnership.  The  Secretary  may,  however,  in  lieu  of  applying  this 
full  recognition  rule,  provide  regulations  under  which  principles 
similar  to  the  principles  of  section  367  shall  apply  to  any  such 
transfer.  Moreover,  the  Secretary  may  provide  rules  under  which 
recognition  of  gain  will  not  be  triggered  by  section  1491  in  cases 
where  the  Secretary  is  satisfied  that  application  of  other  Code  rules 
(such  as  those  relating  to  partnerships  or  trusts)  will  prevent  the 
avoidance  of  tax  consistent  with  the  purposes  of  the  bill.  Full  recog- 
nition of  gain  can  also  be  avoided  in  the  case  of  a  transfer  de- 


4  E.g.,  Staff  of  the  Joint  Comm.  on  Taxation,  94th  Cong.,  2d  Sess.,  General  Explanation  of  the 
Tax  Reform  Act  of  1976,  at  264  (1976). 
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scribed  in  section  367.  It  is  anticipated  that  prior  to  the  promulga- 
tion of  regulations,  the  Secretary  generally  will  continue  to  permit 
taxpayers  to  elect  the  application  of  principles  similar  to  the  prin- 
ciples of  section  367,  provided  the  election  is  made  by  the  time  for 
filing  the  income  tax  return  for  the  taxable  year  of  the  transfer. 

Inbound  transfers 

The  House  bill  provides  that  in  the  case  of  certain  corporate  or- 
ganizations, reorganizations,  and  liquidations  described  in  section 
332,  351,  354,  355,  356,  or  361  in  which  the  status  of  a  foreign  corpo- 
ration as  a  corporation  is  a  condition  for  nonrecognition  by  a  party 
to  the  transaction,  income  shall  be  recognized  to  the  extent  provid- 
ed in  regulations  prescribed  by  the  Secretary  which  are  necessary 
or  appropriate  to  prevent  the  avoidance  of  Federal  income  taxes. 
This  provision  is  limited  in  its  application,  under  the  bill,  so  as  not 
to  apply  to  a  transaction  in  which  the  foreign  corporation  is  not 
treated  as  a  corporation  under  section  367(a)(1).  Thus,  the  bill  per- 
mits the  IRS  to  provide  by  regulations  for  recognition  of  income, 
without  regard  to  the  amount  of  gain  that  would  be  recognized  in 
the  absence  of  the  relevant  nonrecognition  provision  listed  above. 
As  under  current  law,  such  regulations  will  be  subject  to  normal 
court  review  as  to  whether  they  are  necessary  or  appropriate  for 
the  prevention  of  avoidance  of  Federal  income  taxes. 

In  addition,  the  bill  clarifies  that  rules  for  income  recognition 
under  section  367(b)  may  also  be  applied  in  a  case  involving  a 
transfer  literally  described  in  section  367(a)(1),  where  necessary  or 
appropriate  to  prevent  the  avoidance  of  Federal  income  taxes.5 

Effective  date 

The  provision  that  amends  the  outbound  rules  and  repeals  the 
excise  tax  applies  to  transfers  after  date  of  enactment.  The  provi- 
sion that  amends  section  367(b)  applies  to  transfers  after  December 
31,  1993. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

E.  Treatment  of  Intangibles 

1.  AMORTIZATION  OF  GOODWILL  AND  CERTAIN  OTHER  INTANGIBLES 

Present  law 

In  determining  taxable  income  for  Federal  income  tax  purposes, 
a  taxpayer  is  allowed  depreciation  or  amortization  deductions  for 
the  cost  or  other  basis  of  intangible  property  that  is  used  in  a  trade 
or  business  or  held  for  the  production  of  income  if  the  property  has 
a  limited  useful  life  that  may  be  determined  with  reasonable  accu- 


5  See  Temp.  Treas.  Reg.  sec.  7.367(b)-4(b);  Proposed  Treas.  Reg.  sec.  1.367(a)-3(a). 
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racy.  No  depreciation  or  amortization  deductions  are  allowed  with 
respect  to  goodwill  or  going  concern  value. 

House  bill 

In  general 

The  House  bill  allows  an  amortization  deduction  with  respect  to 
the  capitalized  costs  of  certain  intangible  property  (defined  as  a 
"section  197  intangible")  that  is  acquired  by  a  taxpayer  and  that  is 
held  by  the  taxpayer  in  connection  with  the  conduct  of  a  trade  or 
business  or  an  activity  engaged  in  for  the  production  of  income. 
The  amount  of  the  deduction  is  determined  by  amortizing  the  ad- 
justed basis  (for  purposes  of  determining  gain)  of  the  intangible  rat- 
ably over  a  14-year  period  that  begins  with  the  month  that  the  in- 
tangible is  acquired.1  No  other  depreciation  or  amortization  deduc- 
tion is  allowed  with  respect  to  a  section  197  intangible  that  is  ac- 
quired by  a  taxpayer. 

In  general,  the  House  bill  applies  to  a  section  197  intangible  ac- 
quired by  a  taxpayer  regardless  of  whether  it  is  acquired  as  part  of 
a  trade  or  business.  In  addition,  the  House  bill  generally  applies  to 
a  section  197  intangible  that  is  treated  as  acquired  under  section 
338  of  the  Code.  The  House  bill  generally  does  not  apply  to  a  sec- 
tion 197  intangible  that  is  created  by  the  taxpayer  if  the  intangible 
is  not  created  in  connection  with  a  transaction  (or  series  of  related 
transactions)  that  involves  the  acquisition  of  a  trade  or  business  or 
a  substantial  portion  thereof. 

Except  in  the  case  of  amounts  paid  or  incurred  under  certain 
covenants  not  to  compete  (or  under  certain  other  arrangements 
that  have  substantially  the  same  effect  as  covenants  not  to  com- 
pete) and  certain  amounts  paid  or  incurred  on  account  of  the  trans- 
fer of  a  franchise,  trademark,  or  trade  name,  the  House  bill  gener- 
ally does  not  apply  to  any  amount  that  is  otherwise  currently  de- 
ductible {i.e.,  not  capitalized)  under  present  law. 

No  inference  is  intended  as  to  whether  a  depreciation  or  amorti- 
zation deduction  is  allowed  under  present  law  with  respect  to  any 
intangible  property  that  is  either  included  in,  or  excluded  from,  the 
definition  of  a  section  197  intangible.  In  addition,  no  inference  is 
intended  as  to  whether  an  asset  is  to  be  considered  tangible  or  in- 
tangible property  for  any  other  purpose  of  the  Internal  Revenue 
Code. 

Definition  of  section  197  intangible 
In  general 

The  term  "section  197  intangible"  is  defined  as  any  property  that 
is  included  in  any  one  or  more  of  the  following  categories:  (1)  good- 
will and  going  concern  value;  (2)  certain  specified  types  of  intangi- 
ble property  that  generally  relate  to  workforce,  information  base, 
know-how,  customers,  suppliers,  or  other  similar  items;  (3)  any  li- 
cense, permit,  or  other  right  granted  by  a  governmental  unit  or  an 
agency  or  instrumentality  thereof;  (4)  any  covenant  not  to  compete 


1  In  the  case  of  a  short  taxable  year,  the  amortization  deduction  is  to  be  based  on  the  number 
of  months  in  such  taxable  year. 
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(or  other  arrangement  to  the  extent  that  the  arrangement  has  sub- 
stantially the  same  effect  as  a  covenant  not  to  compete)  entered 
into  in  connection  with  the  direct  or  indirect  acquisition  of  an  in- 
terest in  a  trade  or  business  (or  a  substantial  portion  thereof);  and 
(5)  any  franchise,  trademark,  or  trade  name. 

Certain  types  of  property,  however,  are  specifically  excluded 
from  the  definition  of  the  term  "section  197  intangible."  The  term 
"section  197  intangible"  does  not  include:  (1)  any  interest  in  a  cor- 
poration, partnership,  trust,  or  estate;  (2)  any  interest  under  an  ex- 
isting futures  contract,  foreign  currency  contract,  notional  princi- 
pal contract,  interest  rate  swap,  or  other  similar  financial  contract; 
(3)  any  interest  in  land;  (4)  certain  computer  software;  (5)  certain 
interests  in  films,  sound  recordings,  video  tapes,  books,  or  other 
similar  property;  (6)  certain  rights  to  receive  tangible  property  or 
services;  (7)  certain  interests  in  patents  or  copyrights;  (8)  any  inter- 
est under  an  existing  lease  of  tangible  property;  (9)  any  interest 
under  an  existing  indebtedness  (except  for  the  deposit  base  and 
similar  items  of  a  financial  institution);  and  (10)  a  franchise  to 
engage  in  any  professional  sport,  and  any  item  acquired  in  connec- 
tion with  such  a  franchise. 

Goodwill  and  going  concern  value 

For  purposes  of  the  bill,  goodwill  is  the  value  of  a  trade  or  busi- 
ness that  is  attributable  to  the  expectancy  of  continued  customer 
patronage,  whether  due  to  the  name  of  a  trade  or  business,  the  rep- 
utation of  a  trade  or  business,  or  any  other  factor. 

In  addition,  for  purposes  of  the  bill,  going  concern  value  is  the 
additional  element  of  value  of  a  trade  or  business  that  attaches  to 
property  by  reason  of  its  existence  as  an  integral  part  of  a  going 
concern.  Going  concern  value  includes  the  value  that  is  attributa- 
ble to  the  ability  of  a  trade  or  business  to  continue  to  function  and 
generate  income  without  interruption  notwithstanding  a  change  in 
ownership.  Going  concern  value  also  includes  the  value  that  is  at- 
tributable to  the  use  or  availability  of  an  acquired  trade  or  busi- 
ness (for  example,  the  net  earnings  that  otherwise  would  not  be  re- 
ceived during  any  period  were  the  acquired  trade  or  business  not 
available  or  operational). 

Workforce,  information  base,  know-how,  customer-based  in- 
tangibles, supplier-based  intangibles  and  other  similar 
items 

Workforce. — The  term  "section  197  intangible"  includes  work- 
force in  place  (which  is  sometimes  referred  to  as  agency  force  or 
assembled  workforce),  the  composition  of  a  workforce  (for  example, 
the  experience,  education,  or  training  of  a  workforce),  the  terms 
and  conditions  of  employment  whether  contractual  or  otherwise, 
and  any  other  value  placed  on  employees  or  any  of  their  attributes. 
Thus,  for  example,  the  portion  (if  any)  of  the  purchase  price  of  an 
acquired  trade  or  business  that  is  attributable  to  the  existence  of  a 
highly-skilled  workforce  is  to  be  amortized  over  the  14-year  period 
specified  in  the  bill.  As  a  further  example,  the  cost  of  acquiring  an 
existing  employment  contract  (or  contracts)  or  a  relationship  with 
employees  or  consultants  (including  but  not  limited  to  any  "key 
employee"  contract  or  relationship)  as  part  of  the  acquisition  of  a 
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trade  or  business  is  to  be  amortized  over  the  14-year  period  speci- 
fied in  the  bill. 

Information  base. — The  term  ' 'section  197  intangible' 1  includes 
business  books  and  records,  operating  systems,  and  any  other  infor- 
mation base  including  lists  or  other  information  with  respect  to 
current  or  prospective  customers  (regardless  of  the  method  of  re- 
cording such  information).  Thus,  for  example,  the  portion  (if  any)  of 
the  purchase  price  of  an  acquired  trade  or  business  that  is  attribut- 
able to  the  intangible  value  of  technical  manuals,  training  manuals 
or  programs,  data  files,  and  accounting  or  inventory  control  sys- 
tems is  to  be  amortized  over  the  14-year  period  specified  in  the  bill. 
As  a  further  example,  the  cost  of  acquiring  customer  lists,  subscrip- 
tion lists,  insurance  expirations,2  patient  or  client  files,  or  lists  of 
newspaper,  magazine,  radio  or  television  advertisers  is  to  be  amor- 
tized over  the  14-year  period  specified  in  the  bill. 

Know-how. — The  term  "section  197  intangible"  includes  any 
patent,  copyright,  formula,  process,  design,  pattern,  know-how, 
format,  or  other  similar  item.  For  this  purpose,  the  term  "section 
197  intangible"  is  to  include  package  designs,  computer  software, 
and  any  interest  in  a  film,  sound  recording,  video  tape,  book,  or 
other  similar  property,  except  as  specifically  provided  otherwise  in 
the  bill.3 

Customer-based  intangibles. — The  term  "section  197  intangible" 
includes  any  customer-based  intangible,  which  is  defined  as  the 
composition  of  market,  market  share,  and  any  other  value  result- 
ing from  the  future  provision  of  goods  or  services  pursuant  to  rela- 
tionships with  customers  (contractual  or  otherwise)  in  the  ordinary 
course  of  business.  Thus,  for  example,  the  portion  (if  any)  of  the 
purchase  price  of  an  acquired  trade  or  business  that  is  attributable 
to  the  existence  of  customer  base,  circulation  base,  undeveloped 
market  or  market  growth,  insurance  in  force,  mortgage  servicing 
contracts,  investment  management  contracts,  or  other  relation- 
ships with  customers  that  involve  the  future  provision  of  goods  or 
services,  is  to  be  amortized  over  the  14-year  period  specified  in  the 
bill.  On  the  other  hand,  the  portion  (if  any)  of  the  purchase  price  of 
an  acquired  trade  or  business  that  is  attributable  to  accounts  re- 
ceivable or  other  similar  rights  to  income  for  those  goods  or  serv- 
ices that  have  been  provided  to  customers  prior  to  the  acquisition 
of  a  trade  or  business  is  not  to  be  taken  into  account  under  the 
bill.4 

In  addition,  the  bill  specifically  provides  that  the  term  "custom- 
er-based intangible"  includes  the  deposit  base  and  any  similar  asset 
of  a  financial  institution.  Thus,  for  example,  the  portion  (if  any)  of 
the  purchase  price  of  an  acquired  financial  institution  that  is  at- 
tributable to  the  checking  accounts,  savings  accounts,  escrow  ac- 


2  Insurance  expirations  are  records  that  are  maintained  by  insurance  agents  with  respect  to 
insurance  customers.  These  records  generally  include  information  relating  to  the  type  of  insur- 
ance, the  amount  of  insurance,  and  the  expiration  date  of  the  insurance. 

3  See  below  for  a  description  of  the  exceptions  for  certain  patents,  certain  computer  software, 
and  certain  interests  in  films,  sound  recordings,  video  tapes,  books,  or  other  similar  property. 

4  As  under  present  law,  the  portion  of  the  purchase  price  of  an  acquired  trade  or  business  that 
is  attributable  to  accounts  receivable  is  to  be  allocated  among  such  receivables  and  is  to  be 
taken  into  account  as  payment  is  received  under  each  receivable  or  at  the  time  that  a  receivable 
becomes  worthless. 
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counts  and  other  similar  items  of  the  financial  institution  is  to  be 
amortized  over  the  14-year  period  specified  in  the  bill. 

Supplier-based  intangibles. — The  term  "section  197  intangible" 
includes  any  supplier-based  intangible,  which  is  defined  as  the 
value  resulting  from  the  future  acquisition  of  goods  or  services  pur- 
suant to  relationships  (contractual  or  otherwise)  in  the  ordinary 
course  of  business  with  suppliers  of  goods  or  services  to  be  used  or 
sold  by  the  taxpayer.  Thus,  for  example,  the  portion  (if  any)  of  the 
purchase  price  of  an  acquired  trade  or  business  that  is  attributable 
to  the  existence  of  a  favorable  relationship  with  persons  that  pro- 
vide distribution  services  (for  example,  favorable  shelf  or  display 
space  at  a  retail  outlet),  the  existence  of  a  favorable  credit  rating, 
or  the  existence  of  favorable  supply  contracts,  is  to  be  amortized 
over  the  14-year  period  specified  in  the  bill.5 

Other  similar  items. — The  term  "section  197  intangible"  also  in- 
cludes any  other  intangible  property  that  is  similar  to  workforce, 
information  base,  know-how,  customer-based  intangibles,  or  suppli- 
er-based intangibles. 

Licenses,  permits,  and  other  rights  granted  by  governmental 
units 

The  term  "section  197  intangible"  also  includes  any  license, 
permit,  or  other  right  granted  by  a  governmental  unit  or  any 
agency  or  instrumentality  thereof  (even  if  the  right  is  granted  for 
an  indefinite  period  or  the  right  is  reasonably  expected  to  be  re- 
newed for  an  indefinite  period).6  Thus,  for  example,  the  capitalized 
cost  of  acquiring  from  any  person  a  liquor  license,  a  taxi-cab  medal- 
lion (or  license),  an  airport  landing  or  takeoff  right  (which  is  some- 
times referred  to  as  a  slot),  a  regulated  airline  route,  or  a  television 
or  radio  broadcasting  license  is  to  be  amortized  over  the  14-year 
period  specified  in  the  bill.  For  purposes  of  the  bill,  the  issuance  or 
renewal  of  a  license,  permit,  or  other  right  granted  by  a  govern- 
mental unit  or  an  agency  or  instrumentality  thereof  is  to  be  consid- 
ered an  acquisition  of  such  license,  permit,  or  other  right. 

Covenants  not  to  compete  and  other  similar  arrangements 

The  term  "section  197  intangible"  also  includes  any  covenant  not 
to  compete  (or  other  arrangement  to  the  extent  that  the  arrange- 
ment has  substantially  the  same  effect  as  a  covenant  not  to  com- 
pete; hereafter  "other  similar  arrangement")  entered  into  in  con- 
nection with  the  direct  or  indirect  acquisition  of  an  interest  in  a 
trade  or  business  (or  a  substantial  portion  thereof).  For  this  pur- 
pose, an  interest  in  a  trade  or  business  includes  not  only  the  assets 
of  a  trade  or  business,  but  also  stock  in  a  corporation  that  is  en- 
gaged in  a  trade  or  business  or  an  interest  in  a  partnership  that  is 
engaged  in  a  trade  or  business. 

Any  amount  that  is  paid  or  incurred  under  a  covenant  not  to 
compete  (or  other  similar  arrangement)  entered  into  in  connection 


5  See  below,  however,  for  a  description  of  the  exception  for  certain  rights  to  receive  tangible 
property  or  services  from  another  person. 

6  A  right  granted  by  a  governmental  unit  or  an  agency  or  instrumentality  thereof  that  consti- 
tutes an  interest  in  land  or  an  interest  under  a  lease  of  tangible  property  is  excluded  from  the 
definition  of  a  section  197  intangible.  See  below  for  a  description  of  the  exceptions  for  interests 
in  land  and  for  interests  under  leases  of  tangible  property. 
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with  the  direct  or  indirect  acquisition  of  an  interest  in  a  trade  or 
business  (or  a  substantial  portion  thereof)  is  chargeable  to  capital 
account  and  is  to  be  amortized  ratably  over  the  14-year  period  spec- 
ified in  the  bill.  In  addition,  any  amount  that  is  paid  or  incurred 
under  a  covenant  not  to  compete  (or  other  similar  arrangement) 
after  the  taxable  year  in  which  the  covenant  (or  other  similar  ar- 
rangement) was  entered  into  is  to  be  amortized  ratably  over  the  re- 
maining months  in  the  14-year  amortization  period  that  applies  to 
the  covenant  (or  other  similar  arrangement)  as  of  the  beginning  of 
the  month  that  the  amount  is  paid  or  incurred. 

For  purposes  of  this  provision,  an  arrangement  that  requires  the 
former  owner  of  an  interest  in  a  trade  or  business  to  continue  to 
perform  services  (or  to  provide  property  or  the  use  of  property)  that 
benefit  the  trade  or  business  is  considered  to  have  substantially  the 
same  effect  as  a  covenant  not  to  compete  to  the  extent  that  the 
amount  paid  to  the  former  owner  under  the  arrangement  exceeds 
the  amount  that  represents  reasonable  compensation  for  the  serv- 
ices actually  rendered  (or  for  the  property  or  use  of  property  actu- 
ally provided)  by  the  former  owner.  As  under  present  law,  to  the 
extent  that  the  amount  paid  or  incurred  under  a  covenant  not  to 
compete  (or  other  similar  arrangement)  represents  additional  con- 
sideration for  the  acquisition  of  stock  in  a  corporation,  such 
amount  is  not  to  be  taken  into  account  under  this  provision  but, 
instead,  is  to  be  included  as  part  of  the  acquirer's  basis  in  the 
stock. 

Franchises,  trademarks,  and  trade  names 

The  term  ' 'section  197  intangible"  also  includes  any  franchise, 
trademark,  or  trade  name.  For  this  purpose,  the  term  "franchise'' 
is  defined,  as  under  present  law,  to  include  any  agreement  that 
provides  one  of  the  parties  to  the  agreement  the  right  to  distribute, 
sell,  or  provide  goods,  services,  or  facilities,  within  a  specified 
area.7  In  addition,  as  provided  under  present  law,  the  renewal  of  a 
franchise,  trademark,  or  trade  name  is  to  be  treated  as  an  acquisi- 
tion of  such  franchise,  trademark,  or  trade  name.8 

The  bill  continues  the  present-law  treatment  of  certain  contin- 
gent amounts  that  are  paid  or  incurred  on  account  of  the  transfer 
of  a  franchise,  trademark,  or  trade  name.  Under  these  rules,  a  de- 
duction is  allowed  for  amounts  that  are  contingent  on  the  produc- 
tivity, use,  or  disposition  of  a  franchise,  trademark,  or  trade  name 
only  if  (1)  the  contingent  amounts  are  paid  as  part  of  a  series  of 
payments  that  are  payable  at  least  annually  throughout  the  term 
of  the  transfer  agreement,  and  (2)  the  payments  are  substantially 
equal  in  amount  or  payable  under  a  fixed  formula.9  Any  other 
amount,  whether  fixed  or  contingent,  that  is  paid  or  incurred  on 
account  of  the  transfer  of  a  franchise,  trademark,  or  trade  name  is 


7  Section  1253(b)(1)  of  the  Code. 

8  Only  the  costs  incurred  in  connection  with  the  renewal,  however,  are  to  be  amortized  over 
the  14-year  period  that  begins  with  the  month  that  the  franchise,  trademark,  or  trade  name  is 
renewed.  Any  costs  incurred  in  connection  with  the  issuance  (or  an  earlier  renewal)  of  a  fran- 
chise, trademark,  or  trade  name  are  to  continue  to  be  taken  into  account  over  the  remaining 
portion  of  the  amortization  period  that  began  at  the  time  of  such  issuance  (or  earlier  renewal). 

9  Section  1253(d)(1)  of  the  Code. 
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chargeable  to  capital  account  and  is  to  be  amortized  ratably  over 
the  14-year  period  specified  in  the  bill. 

Exceptions  to  the  definition  of  a  section  197  intangible 

In  general. — The  bill  contains  several  exceptions  to  the  definition 
of  the  term  "section  197  intangible."  Several  of  the  exceptions  con- 
tained in  the  bill  apply  only  if  the  intangible  property  is  not  ac- 
quired in  a  transaction  (or  series  of  related  transactions)  that  in- 
volves the  acquisition  of  assets  which  constitute  a  trade  or  business 
or  a  substantial  portion  of  a  trade  or  business.  It  is  anticipated  that 
the  Treasury  Department  will  exercise  its  regulatory  authority  to 
require  any  intangible  property  that  would  otherwise  be  excluded 
from  the  definition  of  the  term  "section  197  intangible"  to  be  taken 
into  account  under  the  bill  under  circumstances  where  the  acquisi- 
tion of  the  intangible  property  is,  in  and  of  itself,  the  acquisition  of 
an  asset  which  constitutes  a  trade  or  business  or  a  substantial  por- 
tion of  a  trade  or  business. 

The  determination  of  whether  acquired  assets  constitute  a  sub- 
stantial portion  of  a  trade  or  business  is  to  be  based  on  all  of  the 
facts  and  circumstances,  including  the  nature  and  the  amount  of 
the  assets  acquired  as  well  as  the  nature  and  the  amount  of  the 
assets  retained  by  the  transferor.  It  is  not  intended,  however,  that 
the  value  of  the  assets  acquired  relative  to  the  value  of  the  assets 
retained  by  the  transferor  is  determinative  of  whether  the  acquired 
assets  constitute  a  substantial  portion  of  a  trade  or  business. 

For  purposes  of  the  bill,  a  group  of  assets  is  to  constitute  a  trade 
or  business  if  the  use  of  such  assets  would  constitute  a  trade  or 
business  for  purposes  of  section  1060  of  the  Code  (i.e.,  if  the  assets 
are  of  such  a  character  that  goodwill  or  going  concern  value  could 
under  any  circumstances  attach  to  the  assets).  In  addition,  the  ac- 
quisition of  a  franchise,  trademark  or  trade  name  is  to  constitute 
the  acquisition  of  a  trade  or  business  or  a  substantial  portion  of  a 
trade  or  business. 

In  determining  whether  a  taxpayer  has  acquired  an  intangible 
asset  in  a  transaction  (or  series  of  related  transactions)  that  in- 
volves the  acquisition  of  assets  that  constitute  a  trade  or  business 
or  a  substantial  portion  of  a  trade  or  business,  only  those  assets  ac- 
quired in  a  transaction  (or  a  series  of  related  transactions)  by  a  tax- 
payer (and  persons  related  to  the  taxpayer)  from  the  same  person 
(and  any  related  person)  are  to  be  taken  into  account.  In  addition, 
any  employee  relationships  that  continue  (or  covenants  not  to  com- 
pete that  are  entered  into)  as  part  of  the  transfer  of  assets  are  to 
be  taken  into  account  in  determining  whether  the  transferred 
assets  constitute  a  trade  or  business  or  a  substantial  portion  of  a 
trade  or  business. 

Interests  in  a  corporation,  partnership,  trust,  or  estate. — The  term 
"section  197  intangible"  does  not  include  any  interest  in  a  corpora- 
tion, partnership,  trust,  or  estate.  Thus,  for  example,  the  bill  does 
not  apply  to  the  cost  of  acquiring  stock,  partnership  interests,  or 
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interests  in  a  trust  or  estate,  whether  or  not  such  interests  are  reg- 
ularly traded  on  an  established  market. 1 0 

Interests  under  certain  financial  contracts. — The  term  "section 
197  intangible"  does  not  include  any  interest  under  an  existing  fu- 
tures contract,  foreign  currency  contract,  notional  principal  con- 
tract, interest  rate  swap,  or  other  similar  financial  contract,  wheth- 
er or  not  such  interest  is  regularly  traded  on  an  established 
market,  Any  interest  under  a  mortgage  servicing  contract,  credit 
card  servicing  contract  or  other  contract  to  service  indebtedness 
issued  by  another  person,  and  any  interest  under  an  assumption  re- 
insurance contract  1 1  is  not  excluded  from  the  definition  of  the 
term  "section  197  intangible"  by  reason  of  the  exception  for  inter- 
ests under  certain  financial  contracts. 

Interests  in  land. — The  term  "section  197  intangible"  does  not  in- 
clude any  interest  in  land.  Thus,  the  cost  of  acquiring  an  interest 
in  land  is  to  be  taken  into  account  under  present  law  rather  than 
under  the  bill.  For  this  purpose,  an  interest  in  land  includes  a  fee 
interest,  life  estate,  remainder,  easement,  mineral  rights,  timber 
rights,  grazing  rights,  riparian  rights,  air  rights,  zoning  variances, 
and  any  other  similar  rights  with  respect  to  land.  An  interest  in 
land  is  not  to  include  an  airport  landing  or  takeoff  right,  a  regulat- 
ed airline  route,  or  a  franchise  to  provide  cable  television  services. 

Certain  computer  software. — The  term  "section  197  intangible" 
does  not  include  computer  software  (whether  acquired  as  part  of  a 
trade  or  business  or  otherwise)  that  (1)  is  readily  available  for  pur- 
chase by  the  general  public;  (2)  is  subject  to  a  non-exclusive  license; 
and  (3)  has  not  been  substantially  modified.  In  addition,  the  term 
"section  197  intangible"  does  not  include  computer  software  which 
is  not  acquired  in  a  transaction  (or  a  series  of  related  transactions) 
that  involves  the  acquisition  of  assets  which  constitute  a  trade  or 
business  or  a  substantial  portion  of  a  trade  or  business. 

For  purposes  of  the  bill,  the  term  "computer  software"  is  defined 
as  any  program  {i.e.,  any  sequence  of  machine-readable  code)  that 
is  designed  to  cause  a  computer  to  perform  a  desired  function.  The 
term  "computer  software"  includes  any  incidental  and  ancillary 
rights  with  respect  to  computer  software  that  (1)  are  necessary  to 
effect  the  legal  acquisition  of  the  title  to,  and  the  ownership  of,  the 
computer  software,  and  (2)  are  used  only  in  connection  with  the 
computer  software.  The  term  "computer  software"  does  not  include 
any  data  base  or  other  similar  item  regardless  of  the  form  in  which 
it  is  maintained  or  stored. 

If  a  depreciation  deduction  is  allowed  with  respect  to  any  com- 
puter software  that  is  not  a  section  197  intangible,  the  amount  of 
the  deduction  is  to  be  determined  by  amortizing  the  adjusted  basis 
of  the  computer  software  ratably  over  a  36-month  period  that 
begins  with  the  month  that  the  computer  software  is  placed  in 
service.  For  this  purpose,  the  cost  of  any  computer  software  that  is 
taken  into  account  as  part  of  the  cost  of  computer  hardware  or 
other  tangible  property  under  present  law  is  to  continue  to  be 


10  A  temporal  interest  in  property,  outright  or  in  trust,  may  not  be  used  to  convert  a  section 
197  intangible  into  property  that  is  amortizable  more  rapidly  than  ratably  over  the  14-year 
period  specified  in  the  bill. 

1 1  See  below  for  a  description  of  the  treatment  of  assumption  reinsurance  contracts. 
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taken  into  account  in  such  manner  under  the  bill.  In  addition,  the 
cost  of  any  computer  software  that  is  currently  deductible  (i.e.,  not 
capitalized)  under  present  law  is  to  continue  to  be  taken  into  ac- 
count in  such  manner  under  the  bill. 

Certain  interests  in  films,  sound  recordings,  video  tapes,  books,  or 
other  similar  property. — The  term  "section  197  intangible"  does  not 
include  any  interest  (including  an  interest  as  a  licensee)  in  a  film, 
sound  recording,  video  tape,  book,  or  other  similar  property  if  the 
interest  is  not  acquired  in  a  transaction  (or  a  series  of  related 
transactions)  that  involves  the  acquisition  of  assets  which  consti- 
tute a  trade  or  business  or  a  substantial  portion  of  a  trade  or  busi- 
ness. 

Certain  rights  to  receive  tangible  property  or  services. — The  term 
"section  197  intangible"  does  not  include  any  right  to  receive  tangi- 
ble property  or  services  under  a  contract  (or  any  right  to  receive 
tangible  property  or  services  granted  by  a  governmental  unit  or  an 
agency  or  instrumentality  thereof)  if  the  right  is  not  acquired  in  a 
transaction  (or  a  series  of  related  transactions)  that  involves  the  ac- 
quisition of  assets  which  constitute  a  trade  or  business  or  a  sub- 
stantial portion  of  a  trade  or  business. 

If  a  depreciation  deduction  is  allowed  with  respect  to  a  right  to 
receive  tangible  property  or  services  that  is  not  a  section  197  intan- 
gible, the  amount  of  the  deduction  is  to  be  determined  in  accord- 
ance with  regulations  to  be  promulgated  by  the  Treasury  Depart- 
ment. It  is  anticipated  that  the  regulations  may  provide  that  in  the 
case  of  an  amortizable  right  to  receive  tangible  property  or  services 
in  substantially  equal  amounts  over  a  fixed  period  that  is  not  re- 
newable, the  cost  of  acquiring  the  right  will  be  taken  into  account 
ratably  over  such  fixed  period.  It  is  also  anticipated  that  the  regu- 
lations may  provide  that  in  the  case  of  a  right  to  receive  a  fixed 
amount  of  tangible  property  or  services  over  an  unspecified  period, 
the  cost  of  acquiring  such  right  will  be  taken  into  account  under  a 
method  that  allows  a  deduction  based  on  the  amount  of  tangible 
property  or  services  received  during  a  taxable  year  compared  to 
the  total  amount  of  tangible  property  or  services  to  be  received. 

For  example,  assume  that  a  taxpayer  acquires  from  another 
person  a  favorable  contract  right  of  such  person  to  receive  a  speci- 
fied amount  of  raw  materials  each  month  for  the  next  three  years 
(which  is  the  remaining  life  of  the  contract)  and  that  the  right  to 
receive  such  raw  materials  is  not  acquired  as  part  of  the  acquisi- 
tion of  assets  that  constitute  a  trade  or  business  or  a  substantial 
portion  thereof  (i.e.,  such  contract  right  is  not  a  section  197  intangi- 
ble). It  is  anticipated  that  the  taxpayer  may  be  required  to  amor- 
tize the  cost  of  acquiring  the  contract  right  ratably  over  the  three- 
year  remaining  life  of  the  contract.  Alternatively,  if  the  favorable 
contract  right  is  to  receive  a  specified  amount  of  raw  materials 
during  an  unspecified  period,  it  is  anticipated  that  the  taxpayer 
may  be  required  to  amortize  the  cost  of  acquiring  the  contract 
right  by  multiplying  such  cost  by  a  fraction,  the  numerator  of 
which  is  the  amount  of  raw  materials  received  under  the  contract 
during  any  taxable  year  and  the  denominator  of  which  is  the  total 
amount  of  raw  materials  to  be  received  under  the  contract. 

It  is  also  anticipated  that  the  regulations  may  require  a  taxpayer 
under  appropriate  circumstances  to  amortize  the  cost  of  acquiring 
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a  renewable  right  to  receive  tangible  property  or  services  over  a 
period  that  includes  all  renewal  options  exercisable  by  the  taxpay- 
er at  less  than  fair  market  value. 

Certain  interests  in  patents  or  copyrights. — The  term  "section  197 
intangible"  does  not  include  any  interest  in  a  patent  or  copyright 
which  is  not  acquired  in  a  transaction  (or  a  series  of  related  trans- 
actions) that  involves  the  acquisition  of  assets  which  constitute  a 
trade  or  business  or  a  substantial  portion  of  a  trade  or  business. 

If  a  depreciation  deduction  is  allowed  with  respect  to  an  interest 
in  a  patent  or  copyright  and  the  interest  is  not  a  section  197  intan- 
gible, then  the  amount  of  the  deduction  is  to  be  determined  in  ac- 
cordance with  regulations  to  be  promulgated  by  the  Treasury  De- 
partment. It  is  expected  that  the  regulations  may  provide  that  if 
the  purchase  price  of  a  patent  is  payable  on  an  annual  basis  as  a 
fixed  percentage  of  the  revenue  derived  from  the  use  of  the  patent, 
then  the  amount  of  the  depreciation  deduction  allowed  for  any  tax- 
able year  with  respect  to  the  patent  equals  the  amount  of  the  roy- 
alty paid  or  incurred  during  such  year.12 

Interests  under  leases  of  tangible  property. — The  term  "section 
197  intangible"  does  not  include  any  interest  as  a  lessor  or  lessee 
under  an  existing  lease  of  tangible  property  (whether  real  or  per- 
sonal).13 The  cost  of  acquiring  an  interest  as  a  lessor  under  a  lease 
of  tangible  property  where  the  interest  as  lessor  is  acquired  in  con- 
nection with  the  acquisition  of  the  tangible  property  is  to  be  taken 
into  account  as  part  of  the  cost  of  the  tangible  property.  For  exam- 
ple, if  a  taxpayer  acquires  a  shopping  center  that  is  leased  to  ten- 
ants operating  retail  stores,  the  portion  (if  any)  of  the  purchase 
price  of  the  shopping  center  that  is  attributable  to  the  favorable  at- 
tributes of  the  leases  is  to  be  taken  into  account  as  a  part  of  the 
basis  of  the  shopping  center  and  is  to  be  taken  into  account  in  de- 
termining the  depreciation  deduction  allowed  with  respect  to  the 
shopping  center. 

The  cost  of  acquiring  an  interest  as  a  lessee  under  an  existing 
lease  of  tangible  property  is  to  be  taken  into  account  under  present 
law  (see  section  178  of  the  Code  and  Treas.  Reg.  sec.  1.162-ll(a)) 
rather  than  under  the  provisions  of  the  bill.14  In  the  case  of  any 
interest  as  a  lessee  under  a  lease  of  tangible  property  that  is  ac- 
quired with  any  other  intangible  property  (either  in  the  same 
transaction  or  series  of  related  transactions),  however,  the  portion 
of  the  total  purchase  price  that  is  allocable  to  the  interest  as  a 
lessee  is  not  to  exceed  the  excess  of  (1)  the  present  value  of  the  fair 
market  value  rent  for  the  use  of  the  tangible  property  for  the  term 
of  the  lease,15  over  (2)  the  present  value  of  the  rent  reasonably  ex- 


12  See  Associated  Patentees,  Inc.,  4  T.C.  979  (1945);  and  Rev.  Rul.  67-136,  1967-1  C.B.  58. 

13  The  bill  provides  that  a  sublease  is  to  be  treated  in  the  same  manner  as  a  lease  of  the 
underlying  property.  Thus,  the  term  "section  197  intangible"  does  not  include  any  interest  as  a 
sublessor  or  sublessee  of  tangible  property. 

14  The  lease  of  a  gate  at  an  airport  for  the  purpose  of  loading  and  unloading  passengers  and 
cargo  is  a  lease  of  tangible  property  for  this  purpose.  It  is  anticipated  that  such  treatment  will 
serve  as  guidance  to  the  Internal  Revenue  Service  and  taxpayers  in  resolving  past  disputes. 

1 5  In  no  event  is  the  present  value  of  the  fair  market  value  rent  for  the  use  of  the  tangible 
property  for  the  term  of  the  lease  to  exceed  the  fair  market  value  of  the  tangible  property  as  of 
the  date  of  acquisition.  The  present  value  of  such  rent  is  presumed  to  be  less  than  the  value  of 
the  tangible  property  if  the  duration  of  the  lease  is  less  than  the  economic  useful  life  of  the 
property. 
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pected  to  be  paid  for  the  use  of  the  tangible  property  for  the  term 
of  the  lease. 

Interests  under  indebtedness. — The  term  "section  197  intangible" 
does  not  include  any  interest  (whether  as  a  creditor  or  debtor) 
under  any  indebtedness  that  was  in  existence  on  the  date  that  the 
interest  was  acquired.16  Thus,  for  example,  the  value  of  assuming 
an  existing  indebtedness  with  a  below-market  interest  rate  is  to  be 
taken  into  account  under  present  law  rather  than  under  the  bill. 
In  addition,  the  premium  paid  for  acquiring  the  right  to  receive  an 
above-market  rate  of  interest  under  a  debt  instrument  may  be 
taken  into  account  under  section  171  of  the  Code,  which  generally 
allows  the  amount  of  the  premium  to  be  amortized  on  a  yield-to- 
maturity  basis  over  the  remaining  term  of  the  debt  instrument. 
This  exception  for  interests  under  existing  indebtedness  does  not 
apply  to  the  deposit  base  and  other  similar  items  of  a  financial  in- 
stitution. 

Professional  sports  franchises. — The  term  "section  197  intangi- 
ble" does  not  include  a  franchise  to  engage  in  professional  baseball, 
basketball,  football,  or  other  professional  sport,  and  any  item  ac- 
quired in  connection  with  such  a  franchise.  Consequently,  the  cost 
of  acquiring  a  professional  sports  franchise  and  related  assets  (in- 
cluding any  goodwill,  going  concern  value,  or  other  section  197  in- 
tangibles) is  to  be  allocated  among  the  assets  acquired  as  provided 
under  present  law  (see,  for  example,  section  1056  of  the  Code)  and 
is  to  be  taken  into  account  under  the  provisions  of  present  law. 

Exception  for  certain  self-created  intangibles 

The  bill  generally  does  not  apply  to  any  section  197  intangible 
that  is  created  by  the  taxpayer  if  the  section  197  intangible  is  not 
created  in  connection  with  a  transaction  (or  a  series  of  related 
transactions)  that  involves  the  acquisition  of  assets  which  consti- 
tute a  trade  or  business  or  a  substantial  portion  thereof. 

For  purposes  of  this  exception,  a  section  197  intangible  that  is 
owned  by  a  taxpayer  is  to  be  considered  created  by  the  taxpayer  if 
the  intangible  is  produced  for  the  taxpayer  by  another  person 
under  a  contract  with  the  taxpayer  that  is  entered  into  prior  to  the 
production  of  the  intangible.  For  example,  a  technological  process 
or  other  know-how  that  is  developed  specifically  for  a  taxpayer 
under  an  arrangement  with  another  person  pursuant  to  which  the 
taxpayer  retains  all  rights  to  the  process  or  know-how  is  to  be  con- 
sidered created  by  the  taxpayer. 

The  exception  for  "self-created"  intangibles  does  not  apply  to  the 
entering  into  (or  renewal  of)  a  contract  for  the  use  of  a  section  197 
intangible.  Thus,  for  example,  the  exception  does  not  apply  to  the 
capitalized  costs  incurred  by  a  licensee  in  connection  with  the  en- 
tering into  (or  renewal  of)  a  contract  for  the  use  of  know-how  or 
other  section  197  intangible.  These  capitalized  costs  are  to  be  amor- 
tized over  the  14-year  period  specified  in  the  bill. 

In  addition,  the  exception  for  "self-created"  intangibles  does  not 
apply  to:  (1)  any  license,  permit,  or  other  right  that  is  granted  by  a 


16  For  purposes  of  this  exception,  the  term  "interest  under  any  existing  indebtedness"  is  to 
include  mortgage  servicing  rights  to  the  extent  that  the  rights  are  stripped  coupons  under  sec- 
tion 1286  of  the  Code.  See  Rev.  Rul.  91-46,  1991-34  I.R.B.  5  (August  26,  1991). 
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governmental  unit  or  an  agency  or  instrumentality  thereof;  (2)  any 
covenant  not  to  compete  (or  other  similar  arrangement)  entered 
into  in  connection  with  the  direct  or  indirect  acquisition  of  an  in- 
terest in  a  trade  or  business  (or  a  substantial  portion  thereof);  and 
(3)  any  franchise,  trademark,  or  trade  name.  Thus,  for  example,  the 
capitalized  costs  incurred  in  connection  with  the  development  or 
registration  of  a  trademark  or  trade  name  are  to  be  amortized  over 
the  14-year  period  specified  in  the  bill. 

Special  rules 

Determination  of  adjusted  basis 

The  adjusted  basis  of  a  section  197  intangible  that  is  acquired 
from  another  person  generally  is  to  be  determined  under  the  prin- 
ciples of  present  law  that  apply  to  tangible  property  that  is  ac- 
quired from  another  person.  Thus,  for  example,  if  a  portion  of  the 
cost  of  acquiring  an  amortizable  section  197  intangible  is  contin- 
gent, the  adjusted  basis  of  the  section  197  intangible  is  to  be  in- 
creased as  of  the  beginning  of  the  month  that  the  contingent 
amount  is  paid  or  incurred.  This  additional  amount  is  to  be  amor- 
tized ratably  over  the  remaining  months  in  the  14-year  amortiza- 
tion period  that  applies  to  the  intangible  as  of  the  beginning  of  the 
month  that  the  contingent  amount  is  paid  or  incurred. 

Treatment  of  certain  dispositions  of  amortizable  section  197 
intangibles 

Special  rules  apply  if  a  taxpayer  disposes  of  a  section  197  intangi- 
ble that  was  acquired  in  a  transaction  or  series  of  related  transac- 
tions and,  after  the  disposition,17  the  taxpayer  retains  other  sec- 
tion 197  intangibles  that  were  acquired  in  such  transaction  or 
series  of  related  transactions.18  First,  no  loss  is  to  be  recognized  by 
reason  of  such  a  disposition.  Second,  the  adjusted  bases  of  the  re- 
tained section  197  intangibles  that  were  acquired  in  connection 
with  such  transaction  or  series  of  related  transactions  are  to  be  in- 
creased by  the  amount  of  any  loss  that  is  not  recognized.  The  ad- 
justed basis  of  any  such  retained  section  197  intangible  is  increased 
by  the  product  of  (1)  the  amount  of  the  loss  that  is  not  recognized 
solely  by  reason  of  this  provision,  and  (2)  a  fraction,  the  numerator 
of  which  is  the  adjusted  basis  of  the  intangible  as  of  the  date  of  the 
disposition  and  the  denominator  of  which  is  the  total  adjusted 
bases  of  all  such  retained  section  197  intangibles  as  of  the  date  of 
the  disposition. 

.  For  purposes  of  these  rules,  all  persons  treated  as  a  single  tax- 
payer under  section  41(f)  of  the  Code  are  treated  as  a  single  taxpay- 


17  For  this  purpose,  the  abandonment  of  a  section  197  intangible  or  any  other  event  that  ren- 
ders a  section  197  intangible  worthless  is  to  be  considered  a  disposition  of  a  section  197  intangi- 
ble. 

18  These  special  rules  do  not  apply  to  a  section  197  intangible  that  is  separately  acquired  (i.e., 
a  section  197  intangible  that  is  acquired  other  than  in  a  transaction  or  a  series  of  related  trans- 
actions that  involve  the  acquisition  of  other  section  197  intangibles).  Consequently,  a  loss  may 
be  recognized  upon  the  disposition  of  a  separately  acquired  section  197  intangible.  In  no  event, 
however,  is  the  termination  or  worthlessness  of  a  portion  of  a  section  197  intangible  to  be  con- 
sidered the  disposition  of  a  separately  acquired  section  197  intangible.  For  example,  the  termi- 
nation of  one  or  more  customers  from  an  acquired  customer  list  or  the  worthlessness  of  some 
information  from  an  acquired  data  base  is  not  to  be  considered  the  disposition  of  a  separately 
acquired  section  197  intangible. 
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er.  Thus,  for  example,  a  loss  is  not  to  be  recognized  by  a  corpora- 
tion upon  the  disposition  of  a  section  197  intangible  if  after  the  dis- 
position a  member  of  the  same  controlled  group  as  the  corporation 
retains  other  section  197  intangibles  that  were  acquired  in  the 
same  transaction  (or  a  series  of  related  transactions)  as  the  section 
197  intangible  that  was  disposed  of.  It  is  anticipated  that  the  Treas- 
ury Department  will  provide  rules  for  taking  into  account  the 
amount  of  any  loss  that  is  not  recognized  due  to  this  rule  (for  ex- 
ample, by  allowing  the  corporation  that  disposed  of  the  section  197 
intangible  to  amortize  the  loss  over  the  remaining  portion  of  the 
14-year  amortization  period). 

Treatment  of  certain  nonrecognition  transactions 

If  any  section  197  intangible  is  acquired  in  a  transaction  to 
which  section  332,  351,  361,  721,  731,  1031,  or  1033  of  the  Code  ap- 
plies (or  any  transaction  between  members  of  the  same  affiliated 
group  during  any  taxable  year  for  which  a  consolidated  return  is 
filed),19  the  transferee  is  to  be  treated  as  the  transferor  for  pur- 
poses of  applying  this  provision  with  respect  to  the  amount  of  the 
adjusted  basis  of  the  transferee  that  does  not  exceed  the  adjusted 
basis  of  the  transferor. 

For  example,  assume  that  an  individual  owns  an  amortizable  sec- 
tion 197  intangible  that  has  been  amortized  under  section  197  for  4 
full  years  and  has  a  remaining  unamortized  basis  of  $300,000.  In 
addition,  assume  that  the  individual  exchanges  the  asset  and 
$100,000  for  a  like-kind  amortizable  section  197  intangible  in  a 
transaction  to  which  section  1031  applies.  Under  the  bill,  $300,000 
of  the  basis  of  the  acquired  amortizable  section  197  intangible  is  to 
be  amortized  over  the  10  years  remaining  in  the  original  14-year 
amortization  period  for  the  transferred  asset  and  the  other 
$100,000  of  basis  is  to  be  amortized  over  the  14-year  period  speci- 
fied in  the  bill.20 

Treatment  of  certain  partnership  transactions 

Generally,  consistent  with  the  rules  described  above  for  certain 
nonrecognition  transactions,  a  transaction  in  which  a  taxpayer  ac- 
quires an  interest  in  an  intangible  held  through  a  partnership 
(either  before  or  after  the  transaction)  will  be  treated  as  an  acquisi- 
tion to  which  the  bill  applies  only  if,  and  to  the  extent  that,  the 
acquiring  taxpayer  obtains,  as  a  result  of  the  transaction,  an  in- 
creased basis  for  such  intangible.21 

For  example,  assume  that  A,  B,  and  C  each  contribute  $700  for 
equal  shares  in  partnership  P,  which  on  January  1,  1993,  acquires 
as  its  sole  asset  an  amortizable  section  197  intangible  for  $2,100. 
Assume  that  on  January  1,  1997,  (1)  the  sole  asset  of  P  is  the  intan- 
gible acquired  in  1993,  (2)  the  intangible  has  an  unamortized  basis 


19  The  termination  of  a  partnership  under  section  708(b)(1)(B)  of  the  Code  is  a  transaction  to 
which  this  rule  applies.  In  such  a  case,  the  bill  applies  only  to  the  extent  that  the  adjusted  basis 
of  the  section  197  intangibles  before  the  termination  exceeds  the  adjusted  basis  of  the  section 
197  intangibles  after  the  termination.  See  the  example  below  in  the  discussion  of  "Treatment  of 
Certain  Partnership  Transactions." 

2°  No  inference  is  intended  whether  any  asset  treated  as  a  section  197  intangible  under  the 
bill  is  eligible  for  like  kind  exchange  treatment. 

21  This  discussion  is  subject  to  the  application  of  the  anti-churning  rules  which  are  discussed 
below. 
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of  $1,500  and  A,  B,  and  C  each  have  a  basis  of  $500  in  their  part- 
nership interests,  and  (3)  D  (who  is  not  related  to  A,  B,  or  C)  ac- 
quires A's  interest  in  P  for  $800.  Under  the  bill,  if  there  is  no  sec- 
tion 754  election  in  effect  for  1997,  there  will  be  no  change  in  the 
basis  or  amortization  of  the  intangible  and  D  will  merely  step  into 
the  shoes  of  A  with  respect  to  the  intangible.  D's  share  of  the  basis 
in  the  intangible  will  be  $500,  which  will  be  amortized  over  the  10 
years  remaining  in  the  amortization  period  for  the  intangible. 

On  the  other  hand,  if  a  section  754  election  is  in  effect  for  1997, 
then  D  will  be  treated  as  having  an  $800  basis  for  its  share  of  P's 
intangible.  Under  section  197,  D's  share  of  income  and  loss  will  be 
determined  as  if  P  owns  two  intangible  assets.  D  will  be  treated  as 
having  a  basis  of  $500  in  one  asset,  which  will  continue  to  be  amor- 
tized over  the  10  remaining  years  of  the  original  14-year  life.  With 
respect  to  the  other  asset,  D  will  be  treated  as  having  a  basis  of 
$300  (the  amount  of  step-up  obtained  by  D  under  section  743  as  a 
result  of  the  section  754  election)  which  will  be  amortized  over  a 
14-year  period  starting  with  January  of  1997.  B  and  C  will  each 
continue  to  share  equally  in  a  $1,000  basis  in  the  intangible  and 
amortize  that  amount  over  the  remaining  10-year  life. 

As  an  additional  example,  assume  the  same  facts  as  described 
above,  except  that  D  acquires  both  A's  and  B's  interests  in  P  for 
$1,600.  Under  section  708,  the  transaction  is  treated  as  if  P  is  liqui- 
dated immediately  after  the  transfer,  with  C  and  D  each  receiving 
their  pro  rata  share  of  P's  assets  which  they  then  immediately  con- 
tribute to  a  new  partnership.  The  distributions  in  liquidation  are 
governed  by  section  731.  Under  the  bill,  C's  interest  in  the  intangi- 
ble will  be  treated  as  having  a  $500  basis,  with  a  remaining  amorti- 
zation period  of  10  years.  D  will  be  treated  as  having  an  interest  in 
two  assets:  one  with  a  basis  of  $1,000  and  a  remaining  amortization 
period  of  10  years,  and  the  other  with  a  basis  of  $600  and  a  new 
amortization  period  of  14  years. 

As  discussed  more  fully  below,  the  bill  also  changes  the  treat- 
ment of  payments  made  in  liquidation  of  the  interest  of  a  deceased 
or  retired  partner  in  exchange  for  goodwill.  Except  in  the  case  of 
payments  made  on  the  retirement  or  death  of  a  general  partner  of 
a  partnership  for  which  capital  is  not  a  material  income-producing 
factor,  such  payments  will  not  be  treated  as  a  distribution  of  part- 
nership income.  Under  the  bill,  however,  if  the  partnership  makes 
an  election  under  section  754,  section  734  will  generally  provide  the 
partnership  the  benefit  of  a  stepped-up  basis  for  the  retiring  or  de- 
ceased partner's  share  of  partnership  goodwill  and  an  amortization 
deduction  for  the  increase  in  basis  under  section  197. 

For  example,  using  the  facts  from  the  preceding  examples, 
assume  that  on  January  1,  1997,  A  retires  from  the  partnership  in 
exchange  for  a  payment  from  the  partnership  of  $800,  all  of  which 
is  in  exchange  for  A's  interest  in  the  intangible  asset  owned  by  P. 
Under  the  bill,  if  there  is  a  section  754  election  in  effect  for  1997,  P 
will  be  treated  as  having  two  amortizable  section  197  intangibles: 
one  with  a  basis  of  $1,500  and  a  remaining  life  of  10  years,  and  the 
other  with  a  basis  of  $300  and  a  new  life  of  14  years. 
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Treatment  of  certain  reinsurance  transactions 

The  bill  applies  to  any  insurance  contract  that  is  acquired  from 
another  person  through  an  assumption  reinsurance  transaction 
(but  not  through  an  indemnity  reinsurance  transaction).22  The 
amount  taken  into  account  as  the  adjusted  basis  of  such  a  section 
197  intangible,  however,  is  to  equal  the  excess  of  (1)  the  amount 
paid  or  incurred  by  the  acquirer/ reinsurer  under  the  assumption 
reinsurance  transaction,23  over  (2)  the  amount  of  the  specified 
policy  acquisition  expenses  (as  determined  under  section  848  of  the 
Code)  that  is  attributable  to  premiums  received  under  the  assump- 
tion reinsurance  transaction.  The  amount  of  the  specified  policy  ac- 
quisition expenses  of  an  insurance  company  that  is  attributable  to 
premiums  received  under  an  assumption  reinsurance  transaction  is 
to  be  amortized  over  the  period  specified  in  section  848  of  the  Code. 

Treatment  of  amortizable  section  197  intangible  as  deprecia- 
ble property 

For  purposes  of  chapter  1  of  the  Internal  Revenue  Code,  an  am- 
ortizable section  197  intangible  is  to  be  treated  as  property  of  a 
character  which  is  subject  to  the  allowance  for  depreciation  provid- 
ed in  section  167.  Thus,  for  example,  an  amortizable  section  197  in- 
tangible is  not  a  capital  asset  for  purposes  of  section  1221  of  the 
Code,  but  an  amortizable  section  197  intangible  held  for  more  than 
one  year  generally  qualifies  as  property  used  in  a  trade  or  business 
for  purposes  of  section  1231  of  the  Code.  As  further  examples,  an 
amortizable  section  197  intangible  is  to  constitute  section  1245 
property,  and  section  1239  of  the  Code  is  to  apply  to  any  gain  rec- 
ognized upon  the  sale  or  exchange  of  an  amortizable  section  197  in- 
tangible, directly  or  indirectly,  between  related  persons. 

Treatment  of  certain  amounts  that  are  properly  taken  into  ac- 
count in  determining  the  cost  of  property  that  is  not  a 
section  197  intangible 

The  bill  does  not  apply  to  any  amount  that  is  properly  taken  into 
account  under  present  law  in  determining  the  cost  of  property  that 
is  not  a  section  197  intangible.  Thus,  for  example,  no  portion  of  the 
cost  of  acquiring  real  property  that  is  held  for  the  production  of 
rental  income  (for  example,  an  office  building,  apartment  building 
or  shopping  center)  is  to  be  taken  into  account  under  the  bill  {i.e., 
no  goodwill,  going  concern  value  or  any  other  section  197  intangi- 
ble is  to  arise  in  connection  with  the  acquisition  of  such  real  prop- 
erty). Instead,  the  entire  cost  of  acquiring  such  real  property  is  to 
be  included  in  the  basis  of  the  real  property  and  is  to  be  recovered 
under  the  principles  of  present  law  applicable  to  such  property. 


22  An  assumption  reinsurance  transaction  is  an  arrangement  whereby  one  insurance  company 
(the  reinsurer)  becomes  solely  liable  to  policyholders  on  contracts  transferred  by  another  insur- 
ance company  (the  ceding  company).  In  addition,  for  purposes  of  the  bill,  an  assumption  reinsur- 
ance transaction  is  to  include  any  acquisition  of  an  insurance  contract  that  is  treated  as  occur- 
ring by  reason  of  an  election  under  section  338  of  the  Code. 

23  The  amount  paid  or  incurred  by  the  acquirer/reinsurer  under  an  assumption  reinsurance 
transaction  is  to  be  determined  under  the  principles  of  present  law.  See  Treas.  Reg.  sec. 
1.817-4(dX2). 


560 


Modification  of  purchase  price  allocation  and  reporting  rules 
for  certain  asset  acquisitions 

Sections  338(b)(5)  and  1060  of  the  Code  authorize  the  Treasury 
Department  to  promulgate  regulations  that  provide  for  the  alloca- 
tion of  purchase  price  among  assets  in  the  case  of  certain  asset  ac- 
quisitions. Under  regulations  that  have  been  promulgated  pursuant 
to  this  authority,  the  purchase  price  of  an  acquired  trade  or  busi- 
ness must  be  allocated  among  the  assets  of  the  trade  or  business 
using  the  "residual  method." 

Under  the  residual  method  specified  in  the  Treasury  regulations, 
all  assets  of  an  acquired  trade  or  business  are  divided  into  the  fol- 
lowing four  classes:  (1)  Class  I  assets,  which  generally  include  cash 
and  cash  equivalents;  (2)  Class  II  assets,  which  generally  include 
certificates  of  deposit,  U.S.  government  securities,  readily  market- 
able stock  or  securities,  and  foreign  currency;  (3)  Class  III  assets, 
which  generally  include  all  assets  other  than  those  included  in 
Class  I,  II,  or  IV  (generally  all  furniture,  fixtures,  land,  buildings, 
equipment,  other  tangible  property,  accounts  receivable,  covenants 
not  to  compete,  and  other  amortizable  intangible  assets);  and  (4) 
Class  IV  assets,  which  include  intangible  assets  in  the  nature  of 
goodwill  or  going  concern  value.  The  purchase  price  of  an  acquired 
trade  or  business  (as  first  reduced  by  the  amount  of  the  assets  in- 
cluded in  Class  I)  is  allocated  to  the  assets  included  in  Class  II  and 
Class  III  based  on  the  value  of  the  assets  included  in  each  class.  To 
the  extent  that  the  purchase  price  (as  reduced  by  the  amount  of 
the  assets  in  Class  I)  exceeds  the  value  of  the  assets  included  in 
Class  II  and  Class  III,  the  excess  is  allocable  to  assets  included  in 
Class  IV. 

It  is  expected  that  the  present  Treasury  regulations  which  pro- 
vide for  the  allocation  of  purchase  price  in  the  case  of  certain  asset 
acquisitions  will  be  amended  to  reflect  the  fact  that  the  bill  allows 
an  amortization  deduction  with  respect  to  intangible  assets  in  the 
nature  of  goodwill  and  going  concern  value.  It  is  anticipated  that 
the  residual  method  specified  in  the  regulations  will  be  modified  to 
treat  all  amortizable  section  197  intangibles  as  Class  IV  assets  and 
that  this  modification  will  apply  to  any  acquisition  of  property  to 
which  the  bill  applies. 

Section  1060  also  authorizes  the  Treasury  Department  to  require 
the  transferor  and  transferee  in  certain  asset  acquisitions  to  fur- 
nish information  to  the  Treasury  Department  concerning  the 
amount  of  any  purchase  price  that  is  allocable  to  goodwill  or  going 
concern  value.  The  bill  provides  that  the  information  furnished  to 
the  Treasury  Department  with  respect  to  certain  asset  acquisitions 
is  to  specify  the  amount  of  purchase  price  that  is  allocable  to  amor- 
tizable section  197  intangibles  rather  than  the  amount  of  purchase 
price  that  is  allocable  to  goodwill  or  going  concern  value.  In  addi- 
tion, it  is  anticipated  that  the  Treasury  Department  will  exercise 
its  existing  regulatory  authority  to  require  taxpayers  to  furnish 
such  additional  information  as  may  be  necessary  or  appropriate  to 
carry  out  the  provisions  of  the  bill,  including  the  amount  of  pur- 
chase price  that  is  allocable  to  intangible  assets  that  are  not  amor- 
tizable section  197  intangibles. 
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Regulatory  authority 

The  Treasury  Department  is  authorized  to  prescribe  such  regula- 
tions as  may  be  appropriate  to  carry  out  the  purposes  of  the  bill 
including  such  regulations  as  may  be  appropriate  to  prevent  avoid- 
ance of  the  purposes  of  the  bill  through  related  persons  or  other- 
wise. It  is  anticipated  that  the  Treasury  Department  will  exercise 
its  regulatory  authority  where  appropriate  to  clarify  the  types  of 
intangible  property  that  constitute  section  197  intangibles. 

Effective  date 

In  general 

The  provision  generally  applies  to  property  acquired  after  the 
date  of  enactment  of  the  bill.  As  more  fully  described  below,  how- 
ever, a  taxpayer  may  elect  to  apply  the  bill  to  either  (1)  all  proper- 
ty acquired  after  July  25,  1991,  or  (2)  all  property  acquired  in  cer- 
tain taxable  years  for  which  the  statute  of  limitations  has  not  ex- 
pired. In  addition,  a  taxpayer  may  elect  to  apply  present  law 
(rather  than  the  provisions  of  the  bill)  to  property  that  is  acquired 
after  the  date  of  enactment  of  the  bill  pursuant  to  a  binding  writ- 
ten contract  in  effect  on  February  14,  1992.  Finally,  special  "anti- 
churning"  rules  may  apply  to  prevent  taxpayers  from  converting 
existing  goodwill,  going  concern  value,  or  any  other  section  197  in- 
tangible for  which  a  depreciation  or  amortization  deduction  would 
not  have  been  allowable  under  present  law  into  amortizable  prop- 
erty to  which  the  bill  applies. 

Election  to  apply  bill  to  property  acquired  after  July  25,  1992 

A  taxpayer  may  elect  to  apply  the  bill  to  all  property  acquired  by 
the  taxpayer  after  July  25,  1991.  If  a  taxpayer  makes  this  election, 
the  bill  also  applies  to  all  property  acquired  after  July  25,  1991,  by 
any  taxpayer  that  is  under  common  control  with  the  electing  tax- 
payer (within  the  meaning  of  subparagraphs  (A)  and  (B)  of  section 
41(f)(1)  of  the  Code)  at  any  time  during  the  period  that  begins  on 
November  22,  1991,  and  that  ends  on  the  date  that  the  election  is 
made.24 

The  election  is  to  be  made  at  such  time  and  in  such  manner  as 
may  be  specified  by  the  Treasury  Department,25  and  the  election 
may  be  revoked  only  with  the  consent  of  the  Treasury  Department. 

Election  to  apply  bill  to  property  acquired  during  certain  open 
taxable  years 

A  taxpayer  may  elect  to  apply  the  bill  to  all  property  acquired  by 
the  taxpayer  in  any  taxable  year  for  which  the  statute  of  limita- 


24  An  amortization  deduction  is  not  to  be  allowed  under  the  bill,  however,  for  goodwill,  going 
concern  value,  or  any  other  section  197  intangible  for  which  a  depreciation  or  amortization  de- 
duction would  not  be  allowable  but  for  the  provisions  of  the  bill  if:  (1)  the  section  197  intangible 
is  acquired  after  July  25,  1991;  and  (2)  either  (a)  the  taxpayer  or  a  related  person  held  or  used 
the  intangible  on  July  25,  1991;  (b)  the  taxpayer  acquired  the  intangible  from  a  person  that  held 
such  intangible  on  July  25,  1991,  and,  as  part  of  the  transaction,  the  user  of  the  intangible  does 

j    not  change;  or  (c)  the  taxpayer  grants  the  right  to  use  the  intangible  to  a  person  (or  a  person 
related  to  such  person)  that  held  or  used  the  intangible  on  July  25,  1991.  See  below  for  a  more 
1    detailed  description  of  these  "anti-churning"  rules. 

25  It  is  anticipated  that  the  Treasury  Department  will  require  the  election  to  be  made  on  the 
timely  filed  Federal  income  tax  return  of  the  taxpayer  for  the  taxable  year  that  includes  the 
date  of  enactment  of  the  bill. 
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tions  for  the  assessment  of  tax  has  not  expired  as  of  July  25,  1991 
(other  than  a  taxable  year  that  occurs  before  a  taxable  year  for 
which  the  statute  of  limitations  for  the  assessment  of  tax  has  ex- 
pired as  of  July  25,  1991).26  If  a  taxpayer  makes  this  election,  the 
bill  also  applies  to  all  property  acquired  during  any  such  open  tax- 
able year  of  any  other  taxpayer  that  is  under  common  control  with 
the  electing  taxpayer  (within  the  meaning  of  subparagraphs  (A) 
and  (B)  of  section  41(f)(1)  of  the  Code)  at  any  time  during  the  period 
that  begins  on  November  22,  1991,  and  that  ends  on  the  date  that 
the  election  is  made. 

In  the  case  of  any  section  197  intangible  that  was  acquired  by  an 
electing  taxpayer  (or  a  person  under  common  control  with  the 
electing  taxpayer)  on  or  before  the  date  of  enactment  of  the  bill, 
the  adjusted  basis  of  the  intangible  is  to  be  amortized  ratably  over 
a  17-year  period  that  begins  with  the  month  that  the  intangible 
was  acquired.27  An  electing  taxpayer  (as  well  a  person  under 
common  control  with  an  electing  taxpayer)  is  required  to  pay  inter- 
est on  any  deficiency  that  arises  as  a  result  of  the  election.  The  In- 
ternal Revenue  Service,  however,  is  not  required  to  pay  interest  on 
any  refund  that  is  payable  as  a  result  of  the  election.  In  addition, 
the  statute  of  limitations  on  the  assessment  of  tax  and  a  claim  for 
refund  of  tax  for  any  open  taxable  year  to  which  the  election  ap- 
plies does  not  expire  any  sooner  than  two  years  after  the  date  of 
the  election. 

The  bill  also  provides  a  special  rule  for  property  that  is  acquired 
by  certain  electing  taxpayers  in  certain  taxable  years  for  which  the 
statute  of  limitations  has  expired  as  of  July  25,  1991.  If  (1)  an 
"open  taxable  year"  election  applies  to  a  taxpayer,  (2)  the  taxpayer 
and  the  Internal  Revenue  Service  have  agreed  on  the  treatment  of 
an  acquired  intangible  for  a  taxable  year  to  which  the  "open  tax- 
able year"  election  does  not  apply,  and  (3)  as  of  February  14,  1992, 
there  was  a  dispute  between  the  taxpayer  and  the  Internal  Reve- 
nue Service  that  arose  because  the  Internal  Revenue  Service  took  a 
position  with  respect  to  an  open  taxable  year  that  was  contrary  to 
that  specified  in  the  agreement  with  respect  to  the  treatment  of 
the  acquired  intangible,  then  the  taxpayer  is  to  be  allowed  to  amor- 
tize such  intangible  in  accordance  with  the  agreement  between  the 
taxpayer  and  the  Internal  Revenue  Service. 

The  "open  taxable  year"  election  is  to  be  made  at  such  time  and 
in  such  manner  as  may  be  specified  by  the  Treasury  Department,28 


26  The  statute  of  limitations  for  a  taxable  year  is  to  be  treated  as  expired  for  purposes  of  this 
election  if,  as  of  July  25,  1991,  the  statute  of  limitations  for  such  taxable  year  is  extended  solely 
with  respect  to  issues  that  do  not  involve  the  proper  treatment  for  Federal  income  tax  purposes 
of  acquired  intangibles  that  are  defined  as  section  197  intangibles  under  the  bill. 

27  An  amortization  deduction  is  not  to  be  allowed  under  the  bill,  however,  for  goodwill,  going 
concern  value,  or  any  other  section  197  intangible  for  which  a  depreciation  or  amortization  de- 
duction would  not  be  allowable  but  for  the  provisions  of  the  bill  if:  (1)  the  section  197  intangible 
is  acquired  after  July  25,  1991;  and  (2)  either  (a)  the  taxpayer  or  a  related  person  held  or  used 
the  intangible  on  July  25,  1991;  (b)  the  taxpayer  acquired  the  intangible  from  a  person  that  held 
such  intangible  on  July  25,  1991,  and,  as  part  of  the  transaction,  the  user  of  the  intangible  did 
not  change;  or  (c)  the  taxpayer  granted  the  right  to  use  the  intangible  to  a  person  (or  a  person 
related  to  such  person)  that  held  or  used  the  intangible  on  July  25,  1991.  See  below  for  a  more 
detailed  description  of  these  "anti-churning"  rules. 

28  It  is  anticipated  that  Treasury  Department  will  require  the  election  to  be  made  by  the  due 
date  of  the  return  for  the  taxable  year  that  includes  the  date  of  enactment  of  the  bill. 
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and  the  election  may  be  revoked  only  with  the  consent  of  the 
Treasury  Department. 

Elective  binding  contract  exception 

A  taxpayer  may  also  elect  to  apply  present  law  (rather  than  the 
provisions  of  the  bill)  to  property  that  is  acquired  after  the  date  of 
enactment  of  the  bill  if  the  property  is  acquired  pursuant  to  a  bind- 
ing written  contract  that  was  in  effect  on  February  14,  1992,  and  at 
all  times  thereafter  until  the  property  is  acquired.  This  election 
may  not  be  made  by  any  taxpayer  that  is  subject  to  either  of  the 
elections  described  above  that  apply  the  provisions  of  the  bill  to 
property  acquired  before  the  date  of  enactment  of  the  bill. 

The  election  is  to  be  made  at  such  time  and  in  such  manner  as 
may  be  specified  by  the  Treasury  Department,29  and  the  election 
may  be  revoked  only  with  the  consent  of  the  Treasury  Department. 

Anti-churning  rules 

Special  rules  are  provided  by  the  bill  to  prevent  taxpayers  from 
converting  existing  goodwill,  going  concern  value,  or  any  other  sec- 
tion 197  intangible  for  which  a  depreciation  or  amortization  deduc- 
tion would  not  have  been  allowable  under  present  law  into  amortiz- 
able  property  to  which  the  bill  applies. 

Under  these  "anti-churning"  rules,  goodwill,  going  concern 
value,  or  any  other  section  197  intangible  for  which  a  depreciation 
or  amortization  deduction  would  not  be  allowable  but  for  the  provi- 
sions of  the  bill  may  not  be  amortized  as  an  amortizable  section 
197  intangible  if:  (1)  the  section  197  intangible  is  acquired  by  a  tax- 
payer after  the  date  of  enactment  of  the  bill;  and  (2)  either  (a)  the 
taxpayer  or  a  related  person  held  or  used  the  intangible  at  any 
time  during  the  period  that  begins  on  July  25,  1991,  and  that  ends 
on  the  date  of  enactment  of  the  bill;  (b)  the  taxpayer  acquired  the 
intangible  from  a  person  that  held  such  intangible  at  any  time 
during  the  period  that  begins  on  July  25,  1991,  and  that  ends  on 
the  date  of  enactment  of  the  bill  and,  as  part  of  the  transaction, 
the  user  of  the  intangible  does  not  change;  or  (c)  the  taxpayer 
grants  the  right  to  use  the  intangible  to  a  person  (or  a  person  relat- 
ed to  such  person)  that  held  or  used  the  intangible  at  any  time 
during  the  period  that  begins  on  July  25,  1991,  and  that  ends  on 
the  date  of  enactment  of  the  bill.  The  anti-churning  rules,  however, 
do  not  apply  to  the  acquisition  of  any  intangible  by  a  taxpayer  if 
the  basis  of  the  intangible  in  the  hands  of  the  taxpayer  is  deter- 
mined under  section  1014(a)  (relating  to  property  acquired  from  a 
decedent). 

For  purposes  of  the  anti-churning  rules,  a  person  is  related  to  an- 
other person  if:  (1)  the  person  bears  a  relationship  to  that  person 
which  would  be  specified  in  section  267(b)(1)  or  707(b)(1)  of  the  Code 
if  those  sections  were  amended  by  substituting  20  percent  for  50 
percent;  or  (2)  the  persons  are  engaged  in  trades  or  businesses 
under  common  control  (within  the  meaning  of  subparagraphs  (A) 
and  (B)  of  section  41(f)(1)  of  the  Code).  A  person  is  treated  as  relat- 


29  It  is  anticipated  that  the  Treasury  Department  will  require  the  election  to  be  made  on  the 
timely  filed  Federal  income  tax  return  of  the  taxpayer  for  the  taxable  year  that  includes  the 
date  of  enactment  of  the  bill. 
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ed  to  another  person  if  such  relationship  exists  immediately  before 
or  immediately  after  the  acquisition  of  the  intangible  involved. 

In  addition,  in  determining  whether  the  anti-churning  rules 
apply  with  respect  to  any  increase  in  the  basis  of  partnership  prop- 
erty under  section  732,  734,  or  743  of  the  Code,  the  determinations 
are  to  be  made  at  the  partner  level  and  each  partner  is  to  be  treat- 
ed as  having  owned  or  used  the  partner's  proportionate  share  of 
the  partnership  property.  Thus,  for  example,  the  anti-churning 
rules  do  not  apply  to  any  increase  in  the  basis  of  partnership  prop- 
erty that  occurs  upon  the  acquisition  of  an  interest  in  a  partner- 
ship that  has  made  a  section  754  election  if  the  person  acquiring 
the  partnership  interest  is  not  related  to  the  person  selling  the 
partnership  interest.30 

The  bill  also  contains  a  general  anti-abuse  rule  that  applies  to 
any  section  197  intangible  that  is  acquired  by  a  taxpayer  from  an- 
other person.  Under  this  rule,  a  section  197  intangible  may  not  be 
amortized  under  the  provisions  of  the  bill  if  the  taxpayer  acquired 
the  intangible  in  a  transaction  one  of  the  principal  purposes  of 
which  is  to  (1)  avoid  the  requirement  that  the  intangible  be  ac- 
quired after  the  date  of  enactment  of  the  bill  or  (2)  avoid  any  of  the 
anti-churning  rules  described  above  that  are  applicable  to  goodwill, 
going  concern  value,  or  any  other  section  197  intangible  for  which 
a  depreciation  or  amortization  deduction  would  not  be  allowable 
but  for  the  provisions  of  the  bill. 

Finally,  the  special  rules  described  above  that  apply  in  the  case 
of  a  transactions  described  in  section  332,  351,  361,  721,  731,  1031, 
or  1033  of  the  Code  also  apply  for  purposes  of  the  effective  date. 
Consequently,  if  the  transferor  of  any  section  197  property  is  not 
allowed  an  amortization  deduction  with  respect  to  such  property 
under  this  provision,  then  the  transferee  is  not  allowed  an  amorti- 
zation deduction  under  this  provision  to  the  extent  of  the  adjusted 
basis  of  the  transferee  that  does  not  exceed  the  adjusted  basis  of 
the  transferor.  In  addition,  this  provision  is  to  apply  to  any  subse- 
quent transfers  of  any  such  property  in  a  transaction  described  in 
section  332,  351,  361,  721,  731,  1031,  or  1033. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 


30  In  addition  to  these  rules,  it  is  anticipated  that  rules  similar  to  the  anti-churning  rules 
under  section  168  of  the  Code  will  apply  in  determining  whether  persons  are  related.  See  Prop. 
Treas.  Reg.  1.168-4  (February  16,  1984).  For  example,  it  is  anticipated  that  a  corporation,  part- 
nership, or  trust  that  owned  or  used  property  at  any  time  during  the  period  that  begins  on  July 
25,  1991,  and  that  ends  on  the  date  of  enactment  of  the  bill  and  that  is  no  longer  in  existence 
will  be  considered  to  be  in  existence  for  purposes  of  determining  whether  the  taxpayer  that  ac- 
quired the  property  is  related  to  such  corporation,  partnership,  or  trust. 

As  a  further  example,  it  is  anticipated  that  in  the  case  of  a  transaction  to  which  section  338  of 
the  Code  applies,  the  corporation  that  is  treated  as  selling  its  assets  will  not  to  be  considered 
related  to  the  corporation  that  is  treated  as  purchasing  the  assets  if  at  least  80  percent  of  the 
stock  of  the  corporation  that  is  treated  as  selling  its  assets  is  acquired  by  purchase  after  July  25, 
1991. 
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2.  MODIFY  SPECIAL  TREATMENT  OF  CERTAIN  LIQUIDATION  PAYMENTS 

Present  law 

Payments  for  purchase  of  goodwill  and  accounts  receivable 

A  current  deduction  generally  is  not  allowed  for  a  capital  ex- 
penditure {i.e.,  an  expenditure  that  yields  benefits  beyond  the  cur- 
rent taxable  year).  The  cost  of  goodwill  acquired  in  connection  with 
the  assets  of  a  going  concern  normally  is  a  capital  expenditure,  as 
is  the  cost  of  acquiring  accounts  receivable.  The  cost  of  acquiring 
goodwill  is  recovered  only  when  the  goodwill  is  disposed  of,  while 
the  cost  of  acquiring  accounts  receivable  is  taken  into  account  only 
when  the  receivable  is  disposed  of  or  becomes  worthless. 

Payments  made  in  liquidation  of  partnership  interest 

The  tax  treatment  of  a  payment  made  in  liquidation  of  the  inter- 
est of  a  retiring  or  deceased  partner  depends  upon  whether  the 
payment  is  made  in  exchange  for  the  partner's  interest  in  partner- 
ship property.  A  liquidating  payment  made  in  exchange  for  such 
property  is  treated  as  a  distribution  by  the  partnership  (sec.  736(b)). 
Such  distribution  generally  results  in  gain  to  the  retiring  partner 
only  to  the  extent  that  the  cash  distributed  exceeds  the  partner's 
adjusted  basis  in  his  partnership  interest. 

A  liquidating  payment  not  made  in  exchange  for  the  partner's 
interest  in  partnership  property  receives  either  of  two  possible 
treatments.  If  the  amount  of  the  payment  is  determined  without 
reference  to  partnership  income,  it  is  treated  as  a  guaranteed  pay- 
ment and  is  generally  deductible  (sec.  736(a)(2)).  If  the  amount  of 
payment  is  determined  by  reference  to  partnership  income,  the 
payment  is  treated  as  a  distributive  share  of  partnership  income, 
thereby  reducing  the  distributive  shares  of  other  partners  (which  is 
equivalent  to  a  deduction)  (sec.  736(a)(2)). 

A  special  rule  treats  amounts  paid  for  goodwill  of  the  partner- 
ship (except  to  the  extent  provided  in  the  partnership  agreement) 
and  unrealized  receivables  as  not  made  in  exchange  for  an  interest 
in  partnership  property  (sec.  736(b)(2)(B)).  Thus,  such  amounts  may 
be  deductible.  Unrealized  receivables  include  unbilled  amounts,  ac- 
counts receivable,  depreciation  recapture,  market  discount,  and 
certain  other  items  (sec.  751(c)). 

Sale  or  exchange  of  a  partnership  interest 

The  sale  or  exchange  of  a  partnership  interest  results  in  capital 
gain  or  loss  to  the  transferor  partner,  except  to  the  extent  that  or- 
dinary income  or  loss  is  recognized  with  respect  to  the  partner's 
share  of  the  partnership's  unrealized  receivables  and  substantially 
appreciated  inventory  items  (sec.  741).  It  is  often  unclear  whether  a 
payment  by  a  partnership  to  a  retiring  partner  is  made  in  sale  or 
exchange  of,  or  in  liquidation  of,  a  partnership  interest. 

House  bill 

In  general 

The  House  bill  generally  repeals  the  special  treatment  of  liquida- 
tion payments  made  for  goodwill  and  unrealized  receivables.  Thus, 
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such  payments  would  be  treated  as  made  in  exchange  for  the  part- 
ner's interest  in  partnership  property,  and  not  as  a  distributive 
share  or  guaranteed  payment  that  could  give  rise  to  a  deduction  or 
its  equivalent.  The  House  bill  does  not  change  present  law  with  re- 
spect to  payments  made  to  a  general  partner  in  a  partnership  in 
which  capital  is  not  a  material  income-producing  factor.31  In  addi- 
tion, the  House  bill  does  not  affect  the  deductibility  of  compensa- 
tion paid  to  a  retiring  partner  for  past  services. 

Unrealized  receivables 

The  House  bill  also  repeals  the  special  treatment  of  payments 
made  for  unrealized  receivables  (other  than  unbilled  amounts  and 
accounts  receivable)  for  all  partners.  Such  amounts  would  be  treat- 
ed as  made  in  exchange  for  the  partner's  interest  in  partnership 
property.  Thus,  for  example,  a  payment  for  depreciation  recapture 
would  be  treated  as  made  in  exchange  for  an  interest  in  partner- 
ship property,  and  not  as  a  distributive  share  or  guaranteed  pay- 
ment that  could  give  rise  to  a  deduction  or  its  equivalent. 

Effective  date 

The  provision  generally  applies  to  partners  retiring  or  dying 
after  February  14,  1992.  The  provision  does  not  apply  to  any  part- 
ner who  retires  after  February  14,  1992,  if  a  written  contract  to 
purchase  the  partner's  interest  in  the  partnership  was  binding  on 
February  14,  1992,  and  at  all  times  thereafter  until  such  purchase. 
For  this  purpose,  a  written  contract  is  to  be  considered  binding 
only  if  the  contract  specifies  the  amount  to  be  paid  for  the  partner- 
ship interest  and  the  timing  of  any  such  payments. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

F.  Provisions  Relating  to  Subchapter  S  Corporations 

1.  DETERMINATION  OF  WHETHER  AN  S  CORPORATION  HAS  ONE  CLASS  OF 

STOCK 

Present  law 

Under  present  law,  a  small  business  corporation  eligible  to  be  an 
S  corporation  may  not  have  more  than  one  class  of  stock.  Differ- 
ences in  voting  rights  are  disregarded  in  determining  whether  a 
corporation  has  more  than  one  class  of  stock.  In  addition,  certain 
debt  instruments  may  not  be  treated  as  a  second  class  of  stock  for 
purposes  of  this  rule. 

On  October  5,  1990,  the  Treasury  Department  issued  proposed 
regulations  1  providing  that  a  corporation  has  more  than  one  class 


3 1  The  determination  of  whether  capital  is  a  material  income-producing  factor  would  be  made 
under  principles  of  present  and  prior  law  (e.g.,  sections  401(c)(2)  and  911(d)  of  the  Code  and  old 
section  1348(b)(1)(A)  of  the  Code). 

1  Proposed  Treasury  Regulation  sec.  1.1361-1(1X2). 
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of  stock  if  all  of  the  outstanding  shares  of  stock  do  not  confer  iden- 
tical rights  to  distribution  and  liquidation  proceeds,  regardless  of 
whether  any  differences  in  rights  occur  pursuant  to  the  corporate 
charter,  articles  or  bylaws,  by  operation  of  State  law,  by  adminis- 
trative action,  or  by  agreement.  The  proposed  regulations  also  pro- 
vided that,  notwithstanding  that  all  outstanding  shares  of  stock 
confer  identical  rights  to  distribution  and  liquidation  proceeds,  a 
corporation  has  more  than  one  class  of  stock  if  the  corporation 
makes  non-conforming  distributions  (i.e.,  distributions  that  differ 
with  respect  to  timing  or  amount  with  respect  to  each  share  of 
stock),  with  limited  exceptions  for  certain  redemptions  and  certain 
differences  in  the  timing  of  distributions.  The  proposed  regulations 
were  to  apply  to  taxable  years  beginning  after  December  31,  1982. 

On  August  8,  1991,  the  Treasury  Department  issued  revised  pro- 
posed regulations  replacing  the  proposed  regulations  described 
above.  The  revised  proposed  regulations  provide  that  a  corporation 
is  treated  as  having  only  one  class  of  stock  if  all  outstanding  shares 
of  stock  confer  identical  rights  to  distribution  and  liquidation  pro- 
ceeds. Under  the  revised  proposed  regulations,  any  distributions 
that  differ  in  timing  or  amount  are  to  be  given  appropriate  tax 
effect  in  accordance  with  the  facts  and  circumstances.  These  pro- 
posed regulations  generally  apply  to  taxable  years  beginning  after 
December  31,  1991. 

House  bill 

The  House  bill  provides  that  a  corporation  is  treated  as  having 
only  one  class  of  stock  if  all  outstanding  shares  of  stock  of  the  cor- 
poration confer  identical  rights  to  distribution  and  liquidation  pro- 
ceeds. Applicable  State  law,  taking  into  account  legally  enforceable 
rights  under  the  corporate  charter,  articles  or  bylaws,  administra- 
tive action,  and  agreements  relating  to  distributions  or  liquidation 
proceeds  with  respect  to  shares,  determines  whether  the  outstand- 
ing shares  confer  different  rights  to  distributions  or  liquidation  pro- 
ceeds. 

Where  an  S  corporation  in  fact  makes  distributions  which  differ 
as  to  timing  or  amount,  the  bill  in  no  way  limits  the  Internal  Reve- 
nue Service  from  properly  characterizing  the  transaction  for  tax 
purposes.  For  example,  if  a  distribution  is  properly  characterized  as 
compensation,  the  Service  could  require  it  to  be  so  treated  for  tax 
purposes.  Similarly,  if  a  payment  appearing  as  compensation 
should  be  properly  characterized  as  a  distribution,  the  Service 
could  require  it  to  be  so  treated  for  purposes  of  computing  taxable 
income. 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1982. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 
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2.  AUTHORITY  TO  VALIDATE  CERTAIN  INVALID  ELECTIONS 

Present  law 

Under  present  law,  if  the  Internal  Revenue  Service  determines 
that  a  corporation's  Subchapter  S  election  is  inadvertently  termi- 
nated, the  Service  can  waive  the  effect  of  the  terminating  event  for 
any  period  if  the  corporation  timely  corrects  the  event  and  if  the 
corporation  and  shareholders  agree  to  be  treated  as  if  the  election 
had  been  in  effect  for  that  period.  Present  law  does  not  grant  the 
Internal  Revenue  Service  the  ability  to  waive  the  effect  of  an  inad- 
vertent invalid  Subchapter  S  election. 

In  addition,  under  present  law,  a  small  business  corporation 
must  elect  to  be  an  S  corporation  no  later  than  the  15th  day  of  the 
third  month  of  the  taxable  year  for  which  the  election  is  effective. 
The  Internal  Revenue  Service  may  not  validate  a  late  election. 

House  bill 

Under  the  House  bill,  the  authority  of  the  Internal  Revenue 
Service  to  waive  the  effect  of  an  inadvertent  termination  is  ex- 
tended to  allow  the  Service  to  waive  the  effect  of  an  invalid  elec- 
tion caused  by  an  inadvertent  failure  to  qualify  as  a  small  business 
corporation  or  to  obtain  the  required  shareholder  consents  (includ- 
ing elections  regarding  qualified  subchapter  S  trusts),  or  both. 

The  bill  also  allows  the  Internal  Revenue  Service  to  treat  a  late 
Subchapter  S  election  as  timely  where  the  Service  determines  that 
there  was  reasonable  cause  for  the  failure  to  make  the  election 
timely. 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1982. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

3.  TREATMENT  OF  DISTRIBUTIONS  BY  S  CORPORATIONS  DURING  LOSS 

YEAR 

Present  law 

Under  present  law,  the  amount  of  loss  an  S  corporation  share- 
holder may  take  into  account  for  a  taxable  year  cannot  exceed  the 
sum  of  shareholder's  adjusted  basis  in  his  or  her  stock  of  the  corpo- 
ration and  the  adjusted  basis  in  any  indebtedness  of  the  corpora- 
tion to  the  shareholder.  Any  excess  loss  is  carried  forward. 

Any  distribution  to  a  shareholder  by  an  S  corporation  generally 
is  tax-free  to  the  shareholder  to  the  extent  of  the  shareholder's  ad- 
justed basis  of  his  or  her  stock.  The  shareholder's  adjusted  basis  is 
reduced  by  the  tax-free  amount  of  the  distribution.  Any  distribu- 
tion in  excess  of  the  shareholder's  adjusted  basis  is  treated  as  gain 
from  the  sale  or  exchange  of  the  stock. 
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Under  present  law,  income  (whether  or  not  taxable)  and  ex- 
penses (whether  or  not  deductible)  serve,  respectively,  to  increase 
and  decrease  an  S  corporation  shareholder's  basis  in  the  stock  of 
the  corporation.  These  rules  appear  to  require  that  the  adjustments 
to  basis  for  items  of  both  income  and  loss  for  any  taxable  year 
apply  before  the  adjustment  for  distributions  applies.2 

These  rules  limiting  losses  and  allowing  tax-free  distributions  up 
to  the  amount  of  the  shareholder's  adjusted  basis  are  similar  in 
certain  respects  to  the  rules  governing  the  treatment  of  losses  and 
cash  distributions  by  partnerships.  Under  the  partnership  rules 
(unlike  the  S  corporation  rules),  for  any  taxable  year,  a  partner's 
basis  is  first  increased  by  items  of  income,  then  decreased  by  distri- 
butions, and  finally  is  decreased  by  losses  for  that  year.3 

In  addition,  if  the  S  corporation  has  accumulated  earnings  and 
profits,4  any  distribution  in  excess  of  the  amount  in  an  ' 'accumu- 
lated adjustments  account"  will  be  treated  as  a  dividend  (to  the 
extent  of  the  accumulated  earnings  and  profits).  A  dividend  distri- 
bution does  not  reduce  the  adjusted  basis  of  the  shareholder's 
stock.  The  "accumulated  adjustments  account"  generally  is  the 
amount  of  the  accumulated  undistributed  post-1982  gross  income 
less  deductions. 

House  bill 

The  House  bill  provides  that  the  adjustments  for  distributions 
made  by  an  S  corporation  during  a  taxable  year  are  taken  into  ac- 
count before  applying  the  loss  limitation  for  the  year.  Thus,  distri- 
butions during  a  year  reduce  the  adjusted  basis  for  purposes  of  de- 
termining the  allowable  loss  for  the  year,  but  the  loss  for  a  year 
does  not  reduce  the  adjusted  basis  for  purposes  of  determining  the 
tax  status  of  the  distributions  made  during  that  year. 

The  bill  also  provides  that  in  determining  the  amount  in  the  ac- 
cumulated adjustment  account  for  purposes  of  determining  the  tax 
treatment  of  distributions  made  during  a  taxable  year  by  an  S  cor- 
poration having  accumulated  earnings  and  profits,  net  negative  ad- 
justments (i.e.,  the  excess  of  losses  and  deductions  over  income)  for 
that  taxable  year  are  disregarded. 

The  following  examples  illustrate  the  application  of  these  provi- 
sions: 

Example  1. — X  is  the  sole  shareholder  of  A,  a  calendar  year  S 
corporation  with  no  accumulated  earnings  and  profits.  X's  adjusted 
basis  in  the  stock  of  A  on  January  1,  1992,  is  $1,000  and  X  holds  no 
debt  of  A.  During  the  taxable  year,  A  makes  a  distribution  to  X  of 
$600,  recognizes  a  capital  gain  of  $200  and  sustains  an  operating 
loss  of  $900.  Under  the  bill,  X's  adjusted  basis  in  the  A  stock  is  in- 
creased to  $1,200  ($1,000  plus  $200  capital  gain  recognized)  pursu- 
ant to  section  1368(d)  to  determine  the  effect  of  the  distribution. 
X's  adjusted  basis  is  then  reduced  by  the  amount  of  the  distribu- 
tion to  $600  ($1,200  less  $600)  to  determine  the  application  of  the 
loss  limitation  of  section  1366(d)(1).  X  is  allowed  to  take  into  ac- 


2  See  section  1366(dXlXA);  H.  Rep.  97-826,  p.  17;  S.  Rep.  97-640,  p.  18. 

3  Treas.  Reg.  sec.  1.704-l(dX2);  Rev.  Rul.  66-94,  1966-1  C.B.  166. 

4  An  S  corporation  may  have  earnings  and  profits  from  years  prior  to  its  subchapter  S  elec- 
tion or  from  pre-1983  subchapter  S  years. 
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count  $600  of  A's  operating  loss,  which  reduces  X's  adjusted  basis 
to  zero.  The  remaining  $300  loss  is  carried  forward  pursuant  to  sec- 
tion 1366(d)(2). 

Example  2. — The  facts  are  the  same  as  in  Example  1,  except  that 
on  January  1,  1992,  A  has  accumulated  earnings  and  profits  of 
$500  and  an  accumulated  adjustments  account  of  $200.  Under  the 
bill,  because  there  is  a  net  negative  adjustment  for  the  year,  no  ad- 
justment is  made  to  the  accumulated  adjustments  account  before 
determining  the  effect  of  the  distribution  under  section  1368(c). 

As  to  A,  $200  of  the  $600  distribution  is  a  distribution  of  A's  ac- 
cumulated adjustments  account,  reducing  the  accumulated  adjust- 
ments account  to  zero.  The  remaining  $400  of  the  distribution  is  a 
distribution  of  accumulated  earnings  and  profits  ("E&P")  and  re- 
duces A's  E&P  to  $100.  A's  accumulated  adjustments  account  is 
then  increased  by  $200  to  reflect  the  recognized  capital  gain  and 
reduced  by  $900  to  reflect  the  operating  loss,  leaving  a  negative 
balance  in  the  accumulated  adjustment  account  on  January  1, 
1993,  of  $700  (zero  plus  $200  less  $900). 

As  to  X,  $200  of  the  distribution  is  applied  against  A's  adjusted 
basis  of  $1,200  ($1,000  plus  $200  capital  gain  recognized),  reducing 
X's  adjusted  basis  to  $1,000.  The  remaining  $400  of  the  distribution 
is  taxable  as  a  dividend  and  does  not  reduce  X's  adjusted  basis.  Be- 
cause X's  adjusted  basis  is  $1,000,  the  loss  limitation  does  not  apply 
to  X,  who  may  deduct  the  entire  $900  operating  loss.  X's  adjusted 
basis  is  then  decreased  to  reflect  the  $900  operating  loss.  Accord- 
ingly, X's  adjusted  basis  on  January  1,  1993,  is  $100  ($1,000  plus 
$200  less  $200  less  $900). 

Effective  date. — These  provisions  apply  to  distributions  made  in 
taxable  years  beginning  after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

4.  TREATMENT  OF  S  CORPORATIONS  AS  SHAREHOLDERS  IN  C 
CORPORATIONS 

Present  law 

Present  law  contains  several  provisions  relating  to  the  treatment 
of  S  corporations  as  corporations  generally  for  purposes  of  the  In- 
ternal Revenue  Code. 

First,  under  present  law,  the  taxable  income  of  an  S  corporation 
is  computed  in  the  same  manner  as  in  the  case  of  an  individual 
(sec.  1363(b)).  Under  this  rule,  the  provisions  of  the  Code  governing 
the  computation  of  taxable  income  which  are  applicable  only  to 
corporations,  such  as  the  dividends  received  deduction,  do  not 
apply  to  S  corporations. 

Second,  except  as  otherwise  provided  by  the  Internal  Revenue 
Code  and  except  to  the  extent  inconsistent  with  subchapter  S,  sub- 
chapter C  (i.e.,  the  rules  relating  to  corporate  distributions  and  ad- 


571 


justments)  applies  to  an  S  corporation  and  its  shareholders  (sec. 
1371(a)(1)).  Under  this  second  rule,  provisions  such  as  the  corporate 
reorganization  provisions  apply  to  S  corporations.  Thus,  a  C  corpo- 
ration may  merge  into  an  S  corporation  tax-free. 

Finally,  an  S  corporation  in  its  capacity  as  a  shareholder  of  an- 
other corporation  is  treated  as  an  individual  for  purposes  of  sub- 
chapter C  (sec.  1371(a)(2)).  The  Internal  Revenue  Service  has  taken 
the  position  that  this  rule  prevents  the  tax-free  liquidation  of  a  C 
corporation  into  an  S  corporation  because  a  C  corporation  cannot 
liquidate  tax-free  when  owned  by  an  individual  shareholder.5  Thus, 
a  C  corporation  may  elect  S  corporation  status  tax-free  or  may 
merge  into  an  S  corporation  tax-free,  but  may  not  liquidate  into  an 
S  corporation  tax-free.6  Also,  the  Service's  reasoning  would  also 
prevent  an  S  corporation  from  making  an  election  under  section 
338  where  a  C  corporation  was  acquired  by  an  S  corporation. 

House  bill 

The  House  bill  repeals  the  rule  that  treats  an  S  corporation  in 
its  capacity  as  a  shareholder  of  another  corporation  as  an  individ- 
ual. Thus,  the  liquidation  of  a  C  corporation  into  an  S  corporation 
will  be  governed  by  the  generally  applicable  subchapter  C  rules,  in- 
cluding the  provisions  of  sections  332  and  337  allowing  the  tax-free 
liquidation  of  a  corporation  into  its  parent  corporation.  Following  a 
tax-free  liquidation,  the  built-in  gains  of  the  liquidating  corporation 
may  later  be  subject  to  tax  under  section  1374  upon  a  subsequent 
disposition.  An  S  corporation  will  also  be  eligible  to  make  a  section 
338  election  (assuming  all  the  requirements  are  otherwise  met),  re- 
sulting in  immediate  recognition  of  all  the  acquired  C  corporation's 
gains  and  losses  (and  the  resulting  imposition  of  a  tax). 

The  repeal  of  this  rule  does  not  change  the  general  rule  govern- 
ing the  computation  of  income  of  an  S  corporation.  For  example,  it 
does  not  allow  an  S  corporation,  or  its  shareholders,  to  claim  a  divi- 
dends received  deduction  with  respect  to  dividends  received  by  the 
S  corporation,  or  to  treat  any  item  of  income  or  deduction  in  a 
manner  inconsistent  with  the  treatment  accorded  to  individual  tax- 
payers. 

No  inference  is  intended  regarding  the  present-law  treatment  of 
these  transactions. 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 


5  See  PLR  8818049,  (Feb.  10,  1988). 

6  A  tax  is  imposed  with  respect  to  LIFO  inventory  held  by  a  C  corporation  becoming  an  S 
corporation. 
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5.  S  CORPORATIONS  PERMITTED  TO  HOLD  SUBSIDIARIES 

Present  law 

Under  present  law,  an  S  corporation  may  not  be  a  member  of  an 
affiliated  group  of  corporations  (other  than  by  reason  of  ownership 
in  certain  inactive  corporations).  The  legislative  history  indicates 
that  this  rule  was  adopted  to  prevent  the  filing  of  consolidated  re- 
turns by  a  group  which  includes  an  S  corporation.7 

House  bill 

The  House  bill  repeals  the  rule  that  an  S  corporation  may  not  be 
a  member  of  an  affiliated  group  of  corporations.  Thus,  an  S  corpo- 
ration will  be  allowed  to  own  up  to  100  percent  of  the  stock  of  a  C 
corporation.  However,  an  S  corporation  cannot  be  included  in  a 
group  filing  a  consolidated  return. 

Under  the  bill,  if  an  S  corporation  holds  100  percent  of  the  stock 
of  a  C  corporation  that,  in  turn,  holds  100  percent  of  the  stock  of 
another  C  corporation,  the  two  C  corporations  may  elect  to  file  a 
consolidated  return  (if  otherwise  eligible),  but  the  S  corporation 
may  not  join  in  the  election. 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

6.  ELIMINATION  OF  PRE-1983  EARNINGS  AND  PROFITS  OF  S 
CORPORATIONS 

Present  law 

Under  present  law,  the  accumulated  earnings  and  profits  of  a 
corporation  are  not  increased  for  any  year  in  which  an  election  to 
be  treated  as  an  S  corporation  is  in  effect.  However,  under  the  sub- 
chapter S  rules  in  effect  before  revision  in  1982,  a  corporation 
electing  subchapter  S  for  a  taxable  year  increased  its  accumulated 
earnings  and  profits  if  its  earnings  and  profits  for  the  year  exceed- 
ed both  its  taxable  income  for  the  year  and  its  distributions  out  of 
that  year's  earnings  and  profits.  As  a  result  of  this  rule,  a  share- 
holder may  later  be  required  to  include  in  his  income  the  accumu- 
lated earnings  and  profits  when  it  is  distributed  by  the  corporation. 
The  1982  revision  to  subchapter  S  repealed  this  rule  for  earnings 
attributable  to  taxable  years  beginning  after  1982  but  did  not  do  so 
for  previously  accumulated  S  corporation  earnings  and  profits. 


7  See  S.  Rpt.  No.  1983  (85th  Cong.,  2d  Sess.,  1958),  p.  88. 
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House  bill 

The  House  bill  provides  that  if  a  corporation  is  an  S  corporation 
for  its  first  taxable  year  beginning  after  December  31,  1991,  the  ac- 
cumulated earnings  and  profits  of  the  corporation  as  of  the  begin- 
ning of  that  year  are  reduced  by  the  accumulated  earnings  and 
profits  (if  any)  accumulated  in  any  taxable  year  beginning  before 
January  1,  1983,  for  which  the  corporation  was  an  electing  small 
business  corporation  under  subchapter  S.  Thus,  such  a  corpora- 
tion's accumulated  earnings  and  profits  will  be  solely  attributable 
to  taxable  years  for  which  an  S  election  was  not  in  effect.  This  rule 
is  generally  consistent  with  the  change  adopted  in  1982  limiting 
the  S  shareholder's  taxable  income  attributable  to  S  corporation 
earnings  to  his  share  of  the  taxable  income  of  the  S  corporation. 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

7.  TREATMENT  OF  ITEMS  OF  INCOME  IN  RESPECT  OF  A  DECEDENT  HELD 
BY  AN  S  CORPORATION 

Present  law 

Income  in  respect  of  a  decedent  (IRD)  generally  consists  of  items 
of  gross  income  that  accrued  during  the  decedent's  lifetime  but 
were  not  yet  includible  in  the  decedent's  income  before  his  death 
under  his  method  of  accounting.  IRD  is  includible  in  the  income  of 
the  person  acquiring  the  right  to  receive  such  item.  A  deduction  for 
the  estate  tax  attributable  to  an  item  of  IRD  is  allowed  to  the 
person  who  includes  the  item  in  gross  income  (sec.  691(c)). 

The  cost  or  basis  of  property  acquired  from  a  decedent  is  its  fair 
market  value  at  the  date  of  death  (or  alternate  valuation  date  if 
that  date  is  elected  for  estate  tax  purposes).  This  basis  often  is  re- 
ferred to  as  a  "stepped-up  basis".  Property  that  constitutes  a  right 
to  receive  IRD  does  not  receive  a  stepped-up  basis. 

The  basis  of  a  partnership  interest  or  corporate  stock  acquired 
from  a  decedent  generally  is  stepped-up  at  death.  Under  Treasury 
regulations,  the  basis  of  a  partnership  interest  acquired  from  a  de- 
cedent is  reduced  to  the  extent  that  its  value  is  attributable  to 
items  constituting  IRD.8  Although  S  corporation  income  is  included 
in  the  income  of  the  shareholders  in  a  manner  similar  to  the  inclu- 
sion of  partnership  income  in  the  income  of  the  partners,  no  com- 
parable regulation  provides  for  a  reduction  in  the  basis  of  stock  of 
an  S  corporation  acquired  from  a  decedent  where  the  S  corporation 
holds  items  of  IRD  on  the  date  of  death  of  a  shareholder.  Thus, 


8  Treas.  Reg.  sec.  1.742-1. 
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under  present  law,  the  treatment  of  an  item  of  IRD  held  by  an  S 
corporation  is  unclear. 

House  bill 

The  House  bill  provides  that  a  person  acquiring  stock  in  an  S 
corporation  from  a  decedent  will  treat  as  IRD  his  pro  rata  share  of 
any  item  of  income  of  the  corporation  which  would  have  been  IRD 
if  that  item  had  been  acquired  directly  from  the  decedent.  Where 
an  item  is  treated  as  IRD,  a  deduction  for  the  estate  tax  attributa- 
ble to  the  item  generally  will  be  allowed  under  the  provisions  of 
section  691(c).  The  stepped-up  basis  in  the  stock  will  be  reduced  by 
the  extent  to  which  the  value  of  the  stock  is  attributable  to  items 
consisting  of  IRD.  This  basis  rule  is  comparable  to  the  present-law 
partnership  rule. 

No  inference  is  intended  regarding  the  present-law  treatment  of 
IRD  in  the  case  of  S  corporations. 

Effective  date. — The  provision  applies  with  respect  to  decedents 
dying  after  date  of  enactment  of  the  bill. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

G.  Accounting  Provisions 

1.  MODIFICATIONS  TO  THE  LOOK-BACK  METHOD  FOR  LONG-TERM 

CONTRACTS 

Present  law 

Taxpayers  engaged  in  the  production  of  property  under  a  long- 
term  contract  generally  must  compute  income  from  the  contract 
under  the  percentage  of  completion  method.  Under  the  percentage 
of  completion  method,  a  taxpayer  must  include  in  gross  income  for 
any  taxable  year  an  amount  that  is  based  on  the  product  of  (1)  the 
gross  contract  price  and  (2)  the  percentage  of  the  contract  complet- 
ed as  of  the  end  of  the  year.  The  percentage  of  the  contract  com- 
pleted as  of  the  end  of  the  year  is  determined  by  comparing  costs 
incurred  with  respect  to  the  contract  as  of  the  end  of  the  year  with 
the  estimated  total  contract  costs. 

Because  the  percentage  of  completion  method  relies  upon  esti- 
mated, rather  than  actual,  contract  price  and  costs  to  determine 
gross  income  for  any  taxable  year,  a  "look-back  method"  is  applied 
in  the  year  a  contract  is  completed  in  order  to  compensate  the  tax- 
payer (or  the  Internal  Revenue  Service)  for  the  acceleration  (or  de- 
ferral) of  taxes  paid  over  the  contract  term.  The  first  step  of  the 
look-back  method  is  to  reapply  the  percentage  of  completion 
method  using  actual  contract  price  and  costs  rather  than  estimated 
contract  price  and  costs.  The  second  step  generally  requires  the 
taxpayer  to  recompute  its  tax  liability  for  each  year  of  the  contract 
using  gross  income  as  reallocated  under  the  look-back  method.  If 
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there  is  any  difference  between  the  recomputed  tax  liability  and 
the  tax  liability  as  previously  determined  for  a  year,  such  differ- 
ence is  treated  as  a  hypothetical  underpayment  or  overpayment  of 
tax  to  which  the  taxpayer  applies  a  rate  of  interest  equal  to  the 
overpayment  rate,  compounded  daily.1  The  taxpayer  receives  (or 
pays)  interest  if  the  net  amount  of  interest  applicable  to  hypotheti- 
cal overpayments  exceeds  (or  is  less  than)  the  amount  of  interest 
applicable  to  hypothetical  underpayments. 

The  look-back  method  must  be  reapplied  for  any  item  of  income 
or  cost  that  is  properly  taken  into  account  after  the  completion  of 
the  contract. 

The  look-back  method  does  not  apply  to  any  contract  that  is  com- 
pleted within  two  taxable  years  of  the  contract  commencement 
date  and  if  the  gross  contract  price  does  not  exceed  the  lesser  of  (1) 
$1  million  or  (2)  one  percent  of  the  average  gross  receipts  of  the 
taxpayer  for  the  preceding  three  taxable  years.  In  addition,  a  sim- 
plified look-back  method  is  available  to  certain  pass-through  enti- 
ties and,  pursuant  to  Treasury  regulations,  to  certain  other  taxpay- 
ers. Under  the  simplified  look-back  method,  the  hypothetical  un- 
derpayment or  overpayment  of  tax  for  a  contract  year  generally  is 
determined  by  applying  the  highest  rate  of  tax  applicable  to  such 
taxpayer  to  the  change  in  gross  income  as  recomputed  under  the 
look-back  method. 

House  bill 

Election  not  to  apply  the  look-back  method  for  de  minimis  amounts 

The  House  bill  provides  that  a  taxpayer  may  elect  not  to  apply 
the  look-back  method  with  respect  to  a  long-term  contract  if  for 
each  prior  contract  year,  the  cumulative  taxable  income  (or  loss) 
under  the  contract  as  determined  using  estimated  contract  price 
and  costs  is  within  10  percent  of  the  cumulative  taxable  income  (or 
loss)  as  determined  using  actual  contract  price  and  costs. 

Thus,  under  the  election,  upon  completion  of  a  long-term  con- 
tract, a  taxpayer  would  be  required  to  apply  the  first  step  of  the 
look-back  method  (the  reallocation  of  gross  income  using  actual, 
rather  than  estimated,  contract  price  and  costs),  but  would  not  be 
required  to  apply  the  additional  steps  of  the  look-back  method  if 
the  application  of  the  first  step  resulted  in  de  minimis  changes  to 
the  amount  of  income  previously  taken  into  account  for  each  prior 
contract  year. 

The  election  applies  to  all  long-term  contracts  completed  during 
the  taxable  year  for  which  the  election  is  made  and  to  all  long- 
term  contracts  completed  during  subsequent  taxable  years,  unless 
the  election  is  revoked  with  the  consent  of  the  Secretary  of  the 
Treasury. 

Example  1. — A  taxpayer  enters  into  a  three-year  contract  and 
upon  completion  of  the  contract,  determines  that  annual  net 
income  under  the  contract  using  actual  contract  price  and  costs  is 
$100,000,  $150,000,  and  $250,000,  respectively,  for  Years  1,  2,  and  3 


1  The  overpayment  rate  equals  the  applicable  Federal  short-term  rate  plus  two  percentage 
points.  This  rate  is  adjusted  quarterly  by  the  IRS.  Thus,  in  applying  the  look-back  method  for  a 
contract  year,  a  taxpayer  may  be  required  to  use  five  different  interest  rates. 
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under  the  percentage  of  completion  method.  An  electing  taxpayer 
need  not  apply  the  look-back  method  to  the  contract  if  it  had  re- 
ported cumulative  net  taxable  income  under  the  contract  using  es- 
timated contract  price  and  costs  of  between  $90,000  and  $110,000  as 
of  the  end  of  Year  1;  and  between  $225,000  and  $275,000  as  of  the 
end  of  Year  2. 

Election  not  to  reapply  the  look-back  method 

The  bill  provides  that  a  taxpayer  may  elect  not  to  reapply  the 
look-back  method  with  respect  to  a  contract  if,  as  of  the  close  of 
any  taxable  year  after  the  year  the  contract  is  completed,  the  cu- 
mulative taxable  income  (or  loss)  under  the  contract  is  within  10 
percent  of  the  cumulative  look-back  income  (or  loss)  as  of  the  close 
of  the  most  recent  year  in  which  the  look-back  method  was  applied 
(or  would  have  applied  but  for  the  other  de  minimis  exception  de- 
scribed above).  In  applying  this  rule,  amounts  that  are  taken  into 
account  after  completion  of  the  contract  are  not  discounted. 

Thus,  an  electing  taxpayer  need  not  apply  or  reapply  the  look- 
back method  if  amounts  that  are  taken  into  account  after  the  com- 
pletion of  the  contract  are  de  minimis. 

The  election  applies  to  all  long-term  contracts  completed  during 
the  taxable  year  for  which  the  election  is  made  and  to  all  long- 
term  contracts  completed  during  subsequent  taxable  years,  unless 
the  election  is  revoked  with  the  consent  of  the  Secretary  of  the 
Treasury. 

Example  2. — A  taxpayer  enters  into  a  three-year  contract  and  re- 
ports taxable  income  of  $12,250,  $15,000  and  $12,750,  respectively, 
for  Years  1  through  3  with  respect  to  the  contract.  Upon  comple- 
tion of  the  contract,  cumulative  look-back  income  with  respect  to 
the  contract  is  $40,000,  and  10  percent  of  such  amount  is  $4,000. 
After  the  completion  of  the  contract,  the  taxpayer  incurs  additional 
costs  of  $2,500  in  each  of  the  next  three  succeeding  years  (Years  4, 
5,  and  6)  with  respect  to  the  contract.  Under  the  bill,  an  electing 
taxpayer  does  not  reapply  the  look-back  method  for  Year  4  because 
the  cumulative  amount  of  contract  taxable  income  ($37,500)  is 
within  10  percent  of  contract  look-back  income  as  of  the  completion 
of  the  contract  ($40,000).  However,  the  look-back  method  must  be 
applied  for  Year  5  because  the  cumulative  amount  of  contract  tax- 
able income  ($35,000)  is  not  within  10  percent  of  contract  look-back 
income  as  of  the  completion  of  the  contract  ($40,000).  Finally,  the 
taxpayer  does  not  reapply  the  look-back  method  for  Year  6  because 
the  cumulative  amount  of  contract  taxable  income  ($32,500)  is 
within  10  percent  of  contract  look-back  income  as  of  the  last  appli- 
cation of  the  look-back  method  ($35,000). 

Interest  rates  used  for  purposes  of  the  look-back  method 

The  bill  provides  that  for  purposes  of  the  look-back  method,  only 
one  rate  of  interest  is  to  apply  for  each  accrual  period.  An  accrual 
period  with  respect  to  a  taxable  year  begins  on  the  day  after  the 
return  due  date  (determined  without  regard  to  extensions)  for  the 
taxable  year  and  ends  on  such  return  due  date  for  the  following 
taxable  year.  The  applicable  rate  of  interest  is  the  overpayment 
rate  in  effect  for  the  calendar  quarter  in  which  the  accrual  period 
begins. 
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Effective  date 

The  provisions  apply  to  contracts  completed  in  taxable  years 
ending  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

2.  SIMPLIFIED  METHOD  FOR  APPLYING  UNIFORM  COST  CAPITALIZATION 

RULES 

Present  law 

In  general,  the  uniform  cost  capitalization  rules  require  taxpay- 
ers that  are  engaged  in  the  production  of  real  or  tangible  personal 
property  or  in  the  purchase  and  holding  of  property  for  resale  to 
capitalize  or  include  in  inventory  the  direct  costs  of  the  property 
and  the  indirect  costs  that  are  allocable  to  the  property.  In  deter- 
mining whether  indirect  costs  are  allocable  to  production  or  resale 
activities,  taxpayers  are  allowed  to  use  various  methods  so  long  as 
the  method  employed  reasonably  allocates  indirect  costs  to  produc- 
tion and  resale  activities. 

House  bill 

The  House  bill  authorizes  (but  does  not  require)  the  Treasury  De- 
partment to  issue  regulations  that  allow  taxpayers  in  appropriate 
circumstances  to  determine  the  costs  of  any  administrative,  service, 
or  support  function  or  department  that  are  allocable  to  production 
or  resale  activities  by  multiplying  the  total  amount  of  costs  of  any 
such  function  or  department  by  a  fraction,  the  numerator  of  which 
is  the  amount  of  costs  of  the  function  or  department  that  was  allo- 
cable to  production  or  resale  activities  for  a  base  period  and  the  de- 
nominator of  which  is  the  total  amount  of  costs  of  the  function  or 
department  for  the  base  period.  It  is  anticipated  that  the  regula- 
tions will  provide  that  the  base  period  is  to  begin  no  earlier  than  4 
taxable  years  prior  to  the  taxable  year  with  respect  to  which  this 
simplified  method  applies. 

Effective  date 

The  provision  applies  to  taxable  years  beginning  after  the  date  of 
enactment  of  the  bill.  Thus,  the  regulations  may  permit  the  use  of 
the  simplified  method  for  taxable  years  beginning  after  this  date. 
The  simplified  method,  however,  may  not  be  used  for  any  taxable 
year  that  begins  prior  to  the  date  that  the  Treasury  Department 
publishes  regulations  that  authorize  the  use  of  the  simplified 
method  and  set  forth  the  requirements  that  must  be  satisfied  in 
order  for  the  method  to  be  used. 

Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

H.  Provisions  Relating  to  Regulated  Investment  Companies 

I.  REPEAL  THE  SHORT-SHORT  TEST  FOR  REGULATED  INVESTMENT 

COMPANIES 

Present  law 

A  regulated  investment  company  ("RIC")  generally  is  treated  as 
a  conduit  for  Federal  income  tax  purposes.  The  Code  provides  con- 
duit treatment  by  permitting  a  RIC  to  deduct  dividends  paid  to  its 
shareholders  in  computing  its  taxable  income. 

A  RIC  is  a  domestic  corporation  that,  at  all  times  during  the  tax- 
able year,  is  registered  under  the  Investment  Company  Act  of  1940 
as  a  management  company  or  as  a  unit  investment  trust,  or  has 
elected  to  be  treated  as  a  business  development  company  under 
that  Act  (sec.  851(a)). 

In  addition,  to  qualify  as  a  RIC,  a  corporation  must  elect  such 
status  and  must  satisfy  certain  tests  (sec.  851(b)).  In  particular,  a 
corporation  must  derive  less  than  30  percent  of  its  gross  income 
from  the  sale  or  disposition  of  certain  investments  (including  stock, 
securities,  options,  futures,  and  forward  contracts)  held  less  than  3 
months  (the  "short-short  test")  (sec.  851(b)(3)). 

House  bill 

The  House  bill  repeals  the  short-short  test. 

Effective  date. — The  provision  is  effective  for  taxable  years 
ending  after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

2.  REQUIRE  BROKERS  AND  MUTUAL  FUNDS  TO  REPORT  BASIS  TO 

CUSTOMERS 

Present  law 

Information  returns 

Brokers  1  are  required  to  report  to  the  Internal  Revenue  Service 
the  gross  proceeds  from  sales  and  exchanges  by  customers  (sec. 
6045(a)).  Brokers  also  must  give  each  customer  a  written  statement 


1  Under  section  6045,  "broker"  is  defined  to  include  dealers,  barter  exchanges,  and  any  other 
person  who,  for  a  consideration,  regularly  acts  as  a  middleman  with  respect  to  property  or  serv- 
ices. Under  the  regulations,  the  term  is  defined  to  include  mutual  funds  that  deal  directly  with 
customers  (i.e.,  mutual  funds  that  stand  ready  to  redeem  their  shares).  The  term  "broker"  has 
this  meaning  for  purposes  of  this  section. 
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containing  that  information  by  January  31  of  the  year  following 
the  calendar  year  the  transaction  occurred  (sec.  6045(b)).2 

Gain  or  loss  from  the  sale  of  mutual  fund  shares 

A  taxpayer  who  sells  or  exchanges  mutual  fund  shares  is  re- 
quired to  report  the  gain  or  loss  along  with  any  other  capital  gains 
or  losses.  A  taxable  sale  or  exchange  includes  a  direct  redemption 
or  sale,  a  check  written  on  a  fund,  or  exchanges  from  one  fund  into 
another  fund. 

The  amount  of  gain  or  loss  is  the  difference  between  the  amount 
the  taxpayer  realized  from  the  sale  or  exchange  and  the  taxpayer's 
adjusted  basis  in  the  shares  (sec.  1001).  In  general,  the  amount  a 
taxpayer  realizes  from  a  sale  or  exchange  of  shares  is  the  money 
and  value  of  any  property  received  for  the  shares  minus  expenses 
(such  as  sales  commissions,  sales  charges,  or  exit  fees).  A  taxpayer's 
adjusted  basis  generally  is  his  original  cost  (including  any  sales 
charges  or  "load")  or  other  basis  adjusted  for  such  things  as  wash 
sales  and  return  of  capital  distributions. 

A  taxpayer  who  sells  any  of  his  shares  may  choose  one  of  three 
methods  to  determine  the  adjusted  basis  of  the  shares  that  were 
sold  (Treas.  Reg.  sees.  1.1012-l(c)  and  (e)): 

(1)  the  first-in,  first-out  (FIFO)  method  which  requires  the 
taxpayer  to  assume  that  the  first  shares  sold  were  the  first 
ones  purchased  by  the  taxpayer; 

(2)  the  specific  identification  method  which  permits  the  tax- 
payer to  identify  exactly  which  shares  were  sold — but  the 
method  is  available  only  if,  at  the  time  of  sale,  the  taxpayer 
specified  to  the  broker  the  particular  shares  to  be  sold  and  the 
broker  confirms  such  specification  in  a  written  document 
within  a  reasonable  time  after  the  sale;  or 

(3)  the  average  cost  method  which  permits  the  taxpayer  to 
calculate  his  gain  or  loss  based  on  the  average  price  he  paid 
for  his  shares.  The  average  cost  method  may  be  determined 
either  by  the  single  category  method  (which  uses  the  average 
cost  of  all  of  the  taxpayer's  shares  and  determines  the  holding 
period  for  the  shares  that  are  sold  on  a  first-in  first-out  basis) 
or  the  double  category  method  (which  separates  the  taxpayer's 
shares  into  long-term  and  short-term  holdings  and  provides  a 
separate  average  cost  for  each  category).  A  taxpayer  may  elect 
the  average  cost  method  by  attaching  a  statement  to  his 
return.  Once  the  taxpayer  elects  the  average  cost  method,  the 
taxpayer  must  use  that  method  for  all  of  his  accounts  in  that 
fund. 

House  bill 

Information  returns 

In  general. — The  House  bill  requires  brokers  that  are  currently 
required  to  report  gross  proceeds  on  sales  or  exchanges  of  mutual 
fund  shares  to  report  basis  and  holding-period  information  on  the 


2  Brokers  are  required  to  use  Form  1099-B,  Statement  for  Recipients  of  Proceeds  From  Broker 
and  Barter  Exchange  Transactions  (or  an  IRS-authorized  substitute)  for  these  reporting  pur- 
poses. 
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same  information  return.  Those  brokers  that  are  not  currently  re- 
quired to  report  gross  proceeds,  such  as  money  market  mutual 
funds,  are  not  required  by  the  bill  to  report  basis  information. 

Required  basis  information.— ¥  or  each  sale  or  exchange,  a  broker 
is  required  to  report  the  basis  of  the  shares  that  have  been  sold 
and  the  portion  of  the  gross  proceeds  for  the  shares  that  have  been 
held  for  more  than  1  year.  Basis  is  determined  using  the  single-cat- 
egory average  cost  basis  method  (and  not  the  double-category).  The 
bill  also  provides  the  Secretary  of  the  Treasury  authority  to  deter- 
mine the  manner  in  which  basis  and  holding  period  are  to  be  re- 
ported. Such  authority  includes  the  authority  to  require  brokers  to 
take  into  account  wash  sales,  return  of  capital  distributions,  and 
other  events  that  might  affect  a  basis  calculation. 

Multiple  accounts. — The  bill  requires  the  basis  calculation  to  be 
done  on  an  account-by-account  basis.  If  an  individual  holds  shares 
in  two  separate  accounts  with  a  mutual  fund,  then  a  separate  basis 
calculation  must  be  done  for  each  account.  In  addition,  if  a  custom- 
er holds  shares  in  two  mutual  funds  through  a  securities  broker 
(rather  than  directly  through  the  mutual  funds  themselves),  the 
shares  for  each  mutual  fund  (i.e.,  for  each  position)  must  be  consid- 
ered separate  accounts  for  purposes  of  these  rules. 

Due  date  of  returns. — Under  the  bill,  information  returns  are  re- 
quired to  be  sent  to  shareholders  by  January  31,  which  is,  under 
present  law,  the  same  date  by  which  the  information  returns  for 
gross  proceeds  must  be  provided  to  taxpayers.  The  bill  contem- 
plates that  amended  basis  information  returns  may  be  necessary  in 
certain  cases  (such  as  certain  wash  sales). 

Treasury  is  authorized  to  promulgate  regulations  to  require  a 
transfer  of  information  between  brokers  (including  RICs)  where  the 
transfer  is  necessary  to  comply  with  the  reporting  requirements  of 
this  section.  For  example,  if  a  broker  holds  shares  in  a  mutual  fund 
as  a  nominee  for  another  person  and  the  shares  are  transferred  to 
another  broker,  the  old  broker  would  be  required  to  furnish  the 
new  broker  the  information  necessary  for  the  new  broker  to  meet 
the  information-reporting  requirements. 

Gain  or  loss  from  the  sale  of  mutual  fund  shares 

The  House  bill  generally  requires  a  taxpayer  to  calculate  basis 
and  adjustments  to  basis  as  under  present  law.  However,  unless  a 
taxpayer  elects  otherwise,  a  taxpayer  must  determine  basis  for 
mutual  fund  shares  by  using  the  single-category  average  basis  of 
all  of  the  shares  of  the  account  from  which  a  sale  or  exchange  was 
made  (which  generally  is  the  amount  required  to  be  reported  by 
the  broker). 

Under  the  bill,  a  taxpayer  can  elect  a  method  other  than  the 
single-category  average  basis  (i.e.,  FIFO  or  specific  identification)  if 
he  made  such  an  election  on  his  return  for  the  first  taxable  year  in 
which  a  sale  from  the  account  occurs  (and  he  satisfied  present  law 
requirements).  In  addition,  under  the  bill,  a  taxpayer  can  elect  dif- 
ferent methods  for  different  accounts  in  the  same  fund. 

Effective  date. — The  provision  is  effective  for  mutual  fund  shares 
held  in  accounts  opened  on  or  after  January  1,  1994.  For  example, 
if  prior  to  the  effective  date  a  taxpayer  holds  shares  in  mutual 
fund  B  in  an  account  maintained  by  a  securities  broker  and  holds 
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shares  in  mutual  fund  F  directly  from  the  fund,  additions  to  either 
of  those  positions  after  January  1,  1994,  would  not  trigger  the  basis 
reporting  requirement.  If,  however,  after  January  1,  1994,  the  tax- 
payer purchased  shares  in  mutual  fund  F  through  the  securities 
broker,  or  through  a  new  account  opened  with  mutual  fund  F,  a 
new  position  would  have  been  opened  and  basis  reporting  would  be 
required  on  that  new  position. 

The  provision  is  not  applicable,  however,  to  shares  in  an  account 
that  includes  shares  not  acquired  by  purchase.  Thus,  the  provision 
does  not  apply  to  shares  in  an  account  opened  after  January  1, 
1994,  that  includes  shares  that  had  been  acquired  by  gift.  The  basis 
in  such  shares  is  determined  as  under  present  law. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  a  modifica- 
tion that  a  broker  is  required  to  report  the  portion  of  the  gross  pro- 
ceeds for  the  shares  that  have  been  sold  that  have  been  held  for 
more  than  2  years  (rather  than  for  more  than  1  year).  The  confer- 
ees expect  that  the  Internal  Revenue  Service  will  consult  with  rep- 
resentatives of  the  industries  affected  by  the  basis  reporting  provi- 
sion to  develop  the  regulations  necessary  to  implement  the  provi- 
sion. 

3.  PERMIT  COMMON  TRUST  FUNDS  TO  CONVERT  TO  REGULATED 
INVESTMENT  COMPANIES  WITHOUT  TAXATION 

Present  law 

A  common  trust  fund  is  a  fund  maintained  by  a  bank  exclusively 
for  the  collective  investment  and  reinvestment  of  moneys  contrib- 
uted thereto  by  the  bank  in  its  capacity  as  a  trustee,  executor,  ad- 
ministrator, guardian,  or  custodian  of  certain  accounts  and  in  con- 
formity with  rules  and  regulations  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  or  the  Comptroller  of  the  Currency  per- 
taining to  the  collective  investment  of  trust  funds  by  national 
banks  (sec.  584(a)). 

The  common  trust  fund  of  a  bank  is  not  subject  to  tax  and  is  not 
treated  as  a  corporation  (sec.  584(b)).  Each  participant  in  a  common 
trust  fund  includes  his  proportional  share  of  common  trust  fund 
income,  whether  or  not  the  income  is  distributed  or  distributable 
(sec.  584(c)). 

No  gain  or  loss  is  realized  by  the  fund  upon  admission  or  with- 
drawal of  a  participant.  Participants  generally  treat  their  admis- 
sion to  the  fund  as  the  purchase  of  such  interest.  Withdrawals 
from  the  fund  generally  are  treated  as  the  sale  of  such  interest  by 
the  participant  (sec.  584(e)). 

A  regulated  investment  company  (RIC)  also  is  treated  as  a  con- 
duit for  Federal  income  tax  purposes.  Present  law  is  unclear  as  to 
the  tax  consequences  when  a  common  trust  fund  transfers  its 
assets,  or  converts  its  status,  to  a  RIC. 
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House  bill 

In  general,  the  House  bill  permits  a  common  trust  fund  to  trans- 
fer substantially  all  of  its  assets  to  a  RIC  without  gain  or  loss  being 
recognized  by  the  fund  or  its  participants.  The  fund  must  transfer 
its  assets  to  the  RIC  solely  in  exchange  for  shares  of  the  RIC,  and 
the  fund  must  then  distribute  the  RIC  shares  to  the  fund's  partici- 
pants in  exchange  for  the  participant's  interests  in  the  fund. 

The  basis  of  any  asset  that  is  received  by  the  RIC  will  be  the 
basis  of  the  asset  in  the  hands  of  the  fund  prior  to  transfer.  In  ad- 
dition, the  basis  of  any  RIC  shares  that  are  received  by  a  fund  par- 
ticipant will  be  the  participant's  basis  in  the  interests  exchanged.  If 
the  interests  exchanged  have  different  bases,  then  the  RIC  shares 
received  by  the  participant  will  have  different  bases. 

The  tax-free  transfer  is  not  available  to  a  common  trust  fund 
with  assets  that  are  not  diversified.  This  rule  assures  that  a  fund 
participant  will  not  change  the  nature  of  his  investment  without 
recognizing  gain. 

Effective  date— The  provision  is  effective  for  transfers  after  the 
date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

/.  Tax-Exempt  Bond  Provisions 

Overview 

Interest  on  State  and  local  government  bonds  generally  is  ex- 
cluded from  gross  income  for  purposes  of  the  regular  individual 
and  corporate  income  taxes  if  the  proceeds  of  the  bonds  are  used  to 
finance  direct  activities  of  these  governmental  units  (sec.  103). 

Unlike  the  interest  on  governmental  bonds,  described  above,  in- 
terest on  private  activity  bonds  generally  is  taxable.  A  private  ac- 
tivity bond  is  a  bond  issued  by  a  State  or  local  governmental  unit 
acting  as  a  conduit  to  provide  financing  for  private  parties  in  a 
manner  violating  either  (a)  a  private  business  use  and  payment 
test  or  (b)  a  private  loan  restriction.  However,  interest  on  private 
activity  bonds  is  not  taxable  if  (a)  the  financed  activity  is  specified 
in  the  Code  and  (b)  at  least  95  percent  of  the  net  proceeds  of  the 
bond  issue  is  used  to  finance  the  specified  activity. 

Issuers  of  State  and  local  government  bonds  must  satisfy  numer- 
ous other  requirements,  including  arbitrage  restrictions  (for  all 
such  bonds)  and  annual  State  volume  limitations  (for  most  private 
activity  bonds)  for  the  interest  on  their  bonds  to  be  excluded  from 
gross  income. 
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L  SIMPLIFICATION  OF  ARBITRAGE  REBATE  REQUIREMENT  FOR 
GOVERNMENTAL  BONDS 

Present  law 

Subject  to  limited  exceptions,  arbitrage  profits  from  investing 
bond  proceeds  in  investments  unrelated  to  the  governmental  pur- 
pose of  the  borrowing  must  be  rebated  to  the  Federal  Government. 
No  rebate  is  required  if  the  gross  proceeds  of  an  issue  are  spent  for 
the  governmental  purpose  of  the  borrowing  within  six  months  after 
issuance. 

This  six-month  exception  is  deemed  to  be  satisfied  by  issuers  of 
governmental  bonds  (other  than  tax  and  revenue  anticipation 
notes)  and  qualified  501(c)(3)  bonds  if  (1)  all  proceeds  other  than  an 
amount  not  exceeding  the  lesser  of  five  percent  or  $100,000  are  so 
spent  within  six  months  and  (2)  the  remaining  proceeds  are  spent 
within  one  year  after  the  bonds  are  issued. 

House  bill 

The  $100,000  limit  on  proceeds  that  may  remain  unspent  after 
six  months  for  certain  governmental  and  qualified  501(c)(3)  bonds 
otherwise  exempt  from  the  rebate  requirement  is  deleted.  Thus,  if 
at  least  95  percent  of  the  proceeds  of  these  bonds  is  spent  within 
six  months  after  their  issuance,  and  the  remainder  is  spent  within 
one  year,  the  six-month  exception  is  deemed  to  be  satisfied. 

Effective  date. — This  provision  applies  to  bonds  issued  after  the 
date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

2.  SIMPLIFICATION  OF  COMPLIANCE  WITH  24-MONTH  ARBITRAGE  REBATE 
EXCEPTION  FOR  CONSTRUCTION  BONDS 

Present  law 

In  general,  arbitrage  profits  from  investing  bond  proceeds  in  in- 
vestments unrelated  to  the  governmental  purpose  of  the  borrowing 
must  be  rebated  to  the  Federal  Government.  An  exception  is  pro- 
vided for  certain  construction  bond  issues  if  the  bonds  are  govern- 
mental bonds,  qualified  501(c)(3)  bonds,  or  exempt-facility  private 
activity  bonds  for  governmentally  owned  property. 

This  exception  is  satisfied  only  if  the  available  construction  pro- 
ceeds of  the  issue  are  spent  at  least  at  specified  rates  during  the  24- 
month  period  after  the  bonds  are  issued.  The  exception  does  not 
apply  to  bond  proceeds  invested  after  the  24-month  expenditure 
period  as  part  of  a  reasonably  required  reserve  or  replacement 
fund,  a  bona  fide  debt  service  fund,  or  to  certain  other  investments 
(e.g.,  sinking  funds).  Issuers  of  these  construction  bonds  also  may 
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elect  to  comply  with  a  penalty  regime  in  lieu  of  rebating  if  they 
fail  to  satisfy  the  exception's  spending  requirements. 

House  bill 

The  House  bill  exempts  earnings  on  bond  proceeds  invested  in 
bona  fide  debt  service  funds  from  the  arbitrage  rebate  requirement 
and  the  penalty  requirement  of  the  24-month  exception  if  the 
spending  requirements  of  that  exception  are  otherwise  satisfied. 

Effective  date. — This  provision  applies  to  bonds  issued  after  the 
date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

3.  AUTOMATIC  EXTENSION  OF  INITIAL  TEMPORARY  PERIOD  FOR  CERTAIN 
CONSTRUCTION  BONDS 

Present  law 

Issuers  of  all  tax-exempt  bonds  generally  are  subject  to  two  sets 
of  arbitrage  restrictions  with  respect  to  investment  of  their  bond 
proceeds.  First,  a  yield  restriction  requirement  provides  that  tax- 
exempt  bond  proceeds  generally  may  not  be  invested  at  a  yield  ma- 
terially higher  (generally  defined  as  0.125  percentage  points)  than 
the  bond  yield.  Exceptions  are  provided  to  this  restriction  for  in- 
vestments during  any  of  several  "temporary  periods"  pending  use 
of  the  proceeds,  and  throughout  the  term  of  the  issue,  for  proceeds 
invested  as  part  of  a  reasonably  required  reserve  or  replacement 
fund  or  a  1  'minor"  portion  of  the  issue  proceeds. 

Second,  in  general,  all  arbitrage  profits  earned  on  investments 
unrelated  to  the  governmental  purpose  (i.e.,  principally  earnings  on 
investments  not  subject  to  the  yield  restriction  requirement)  of  the 
borrowing  must  be  rebated  to  the  Federal  Government.  Arbitrage 
profits  include  all  such  earnings  (in  excess  of  bond  yield)  derived 
from  the  investment  of  bond  proceeds  (and  subsequent  earnings  on 
any  such  earnings). 

House  bill 

The  House  bill  provides  that  the  initial  temporary  period  for  con- 
struction bonds  is  automatically  extended  for  a  period  of  12  months 
if  at  least  85  percent  of  the  available  construction  proceeds  are 
spent  within  the  original  initial  temporary  period  and  the  issuer 
reasonably  expects  to  spend  the  remaining  proceeds  within  the  12- 
month  extension  period.  Construction  bonds  eligible  for  this  auto- 
matic extension  include  only  those  bonds  currently  eligible  for  the 
24-month  arbitrage  rebate  expenditure  exception,  described  above. 
Thus,  these  bond  proceeds  may  be  invested  without  yield  restric- 
tion during  this  additional  period;  however,  the  arbitrage  rebate  or 
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alternative  penalty  requirements  for  certain  construction  bonds 
will  continue  to  apply  during  the  extension  period. 

Effective  date. — This  provision  applies  to  bonds  issued  after  the 
date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

4.  SIMULTANEOUS  ISSUANCE  OF  CERTAIN  DISCRETE  ISSUES  NOT 
AGGREGATED 

Present  law 

In  certain  cases,  the  Treasury  Department  treats  multiple  issues 
of  tax-exempt  bonds  paid  from  substantially  the  same  source  of 
funds  as  a  single  issue  in  applying  the  Code's  tax-exempt  bond  re- 
strictions when  the  bonds  are  issued  within  a  relatively  short 
period  of  time. 

House  bill 

The  House  bill  provides  that  discrete  issues  of  governmental 
bonds  issued  simultaneously  will  not  be  treated  as  a  single  issue  in 
cases  where  one  of  the  issues  is  a  TRAN  reasonably  expected  to 
satisfy  the  arbitrage  rebate  safe  harbor  of  Code  section 
148(f)(4)(B)(iii). 

Effective  date. — This  provision  applies  to  bonds  issued  after  the 
date  of  enactment;  no  inference  language  is  included  with  respect 
to  bonds  issued  on  or  before  that  date. 

Senate  Amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

5.  REPEAL  OF  UNRELATED  AND  DISPROPORTIONATE  USE  LIMIT 

Present  law 

Bonds  issued  by  States  and  local  governments  are  private  activi- 
ty bonds  if  (1)  more  than  ten  percent  of  the  proceeds  of  the  issue  of 
which  they  are  part  satisfies  a  private  business  use  and  payment 
test  or  (2)  more  than  five  percent  ($5  million,  if  less)  of  the  proceeds 
is  used  to  finance  loans  to  persons  other  than  States  or  local  gov- 
ernments. The  ten-percent  private  business  limits  are  reduced  to 
five  percent  in  the  case  of  uses  that  are  unrelated  to  a  governmen- 
tal use  also  being  financed  with  the  proceeds  of  the  issue  (the  ■  'un- 
related and  disproportionate  use  limit"). 
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House  bill 

The  House  bill  repeals  the  five-percent  unrelated  and  dispropor- 
tionate use  limit. 

Effective  date. — This  provision  applies  to  bonds  issued  after  the 
date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  provision  of  the 
House  bill. 

6.  SIMPLIFICATION  OF  ARBITRAGE  REBATE  REQUIREMENT  FOR  SMALLER 
ISSUERS  OF  GOVERNMENTAL  BONDS 

Present  law 

Subject  to  limited  exceptions,  arbitrage  profits  earned  by  invest- 
ing bond  proceeds  in  investments  unrelated  to  the  governmental 
purpose  of  the  borrowing  must  be  rebated  to  the  Federal  Govern- 
ment. The  rebate  requirement  does  not  apply  to  governmental 
bonds  issued  by  issuers  with  general  taxing  powers  if  they  issue  $5 
million  or  fewer  of  such  bonds  during  the  calendar  year  when  the 
bonds  are  issued. 

House  bill 

The  House  bill  increases  the  $5  million  annual  issuance  limit  for 
small  issuers  whose  governmental  bonds  are  not  subject  to  rebate 
to  $10  million. 

Effective  date. — This  provision  applies  to  bonds  issued  in  calen- 
dar years  beginning  after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

7.  REPEAL  OF  150-PERCENT  OF  DEBT  SERVICE  LIMIT 

Present  law 

Issuers  of  all  tax-exempt  bonds  generally  are  subject  to  two  sets 
of  arbitrage  restrictions  on  investment  of  their  bond  proceeds.  The 
first  set  requires  that  tax-exempt  bond  proceeds  be  invested  at  a 
yield  that  is  not  materially  higher  (generally  defined  as  0.125  per- 
centage points)  than  the  bond  yield.  Exceptions  are  provided  to  this 
restriction  for  investments  during  any  of  several  ' 'temporary  peri- 
ods" pending  use  of  the  proceeds  and,  throughout  the  term  of  the 
issue,  for  proceeds  invested  as  part  of  a  reasonably  required  reserve 
or  replacement  fund  or  a  "minor"  portion  of  the  issue  proceeds. 
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Except  for  temporary  periods  and  amounts  held  pending  use  to 
pay  current  debt  service,  present  law  also  limits  the  amount  of  the 
proceeds  of  private  activity  bonds  (other  than  qualified  501(c)(3) 
bonds)  that  may  be  invested  at  materially  higher  yields  at  any  time 
during  a  bond  year  to  150  percent  of  the  debt  service  for  that  bond 
year.  This  restriction  affects  primarily  investments  in  reasonably 
required  reserve  or  replacement  funds.  Present  law  further  re- 
stricts the  amount  of  proceeds  from  the  sale  of  bonds  that  may  be 
invested  in  these  reserve  funds  to  ten  percent  of  such  proceeds. 

The  second  set  of  arbitrage  restrictions  requires  generally  that 
all  arbitrage  profits  earned  on  investments  unrelated  to  the  gov- 
ernmental purpose  of  the  borrowing  be  rebated  to  the  Federal  Gov- 
ernment. Arbitrage  profits  include  all  earnings  (in  excess  of  bond 
yield)  derived  from  the  investment  of  bond  proceeds  (and  subse- 
quent earnings  on  any  such  earnings). 

House  bill 

The  House  bill  repeals  the  150-percent  of  debt  service  yield  re- 
striction. 

Effective  date. — This  provision  applies  to  bonds  issued  after  the 
date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

8.  CLARIFICATION  OF  DEFINITION  OF  "iN VESTMENT-TYPE  PROPERTY" 

Present  law 

Interest  on  State  and  local  government  bonds  is  not  tax-exempt 
if  the  bonds  are  arbitrage  bonds.  A  bond  generally  is  an  arbitrage 
bond  if  the  proceeds  are  invested  in  materially  higher  yielding  "in- 
vestment-type property,"  other  than  during  prescribed  temporary 
periods  or  as  a  part  of  a  reasonably  required  reserve  or  replace- 
ment fund.  Additionally,  all  profits  earned  on  investment  of  bond 
proceeds  other  than  for  the  governmental  purpose  of  the  borrowing 
generally  must  be  rebated  to  the  Federal  Government. 

If  issuers  of  tax-exempt  bonds  prepay  amounts  for  activities 
being  financed  with  the  bonds,  arbitrage  profits  may  be  indirectly 
earned  and  retained  by  the  issuers.  Therefore,  present  law  provides 
that  property  or  services  acquired  pursuant  to  most  transactions 
involving  prepayments  is  investment-type  property,  and  is  subject 
to  either  yield  restriction  or  arbitrage  rebate  requirements. 

House  bill 

The  House  bill  deletes  and  reinserts  the  term  " investment-type 
property"  in  the  Code  arbitrage  restrictions  to  clarify  the  original 
intent  as  to  the  meaning  of  that  term.  The  House  bill  states  that, 
as  was  stated  in  the  legislative  history  accompanying  the  Tax 
Reform  Act  of  1986,  absent  restrictions,  issuers  might  use  bond  pro- 
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ceeds  to  prepay  items  in  such  a  manner  that  the  tax-exempt  bond 
arbitrage  restrictions  would  be  avoided  and  the  issuers  would 
retain  the  economic  benefit  of  arbitrage  profits.  The  expansion  of 
property  subject  to  the  Code  arbitrage  restrictions  to  include  all 
"investment-type  property"  was  intended  to  preclude  such  arrange- 
ments. 

In  certain  circumstances,  however,  advance  payments  for  proper- 
ty or  services  may  be  made  because  of  non-arbitrage-motivated 
business  customs.  For  example,  a  governmental  unit  may  decide  to 
purchase  property  (e.g.,  a  government  office  building  or  equipment) 
with  an  accompanying  bond-financed  up-front  payment  rather  than 
lease  the  property  without  such  an  initial  debt  issuance.  The  House 
bill  clarifies  that  it  is  not  intended  that  the  fact  that  an  issuer  pur- 
chases, rather  than  leases,  property  should  necessarily  be  con- 
strued as  giving  rise  to  investment-type  property. 

Similarly,  certain  services  (e.g.,  bond  insurance  for  the  entire 
term  of  the  bonds)  may  be  available  only  in  exchange  for  a  lump- 
sum payment  made  in  advance,  or  the  credit  standing  of  an  issuer 
may  be  such  that  vendors  will  not  supply  property  or  services 
before  receiving  payment.  The  House  bill  clarifies  that,  as  was  indi- 
cated in  1986,  the  term  investment-type  property  is  not  intended  to 
include  property  or  services  acquired  in  exchange  for  debt-financed 
lump-sum  payments,  whether  or  not  discounted,  that  are  dictated 
by  independent,  non-arbitrage-motivated  business  customs  govern- 
ing availability  of  the  property  or  services  to  all  similarly-situated 
persons  (whether  or  not  State  or  local  governmental  units). 

Further,  the  House  bill  clarifies  the  application  of  these  restric- 
tions to  certain  governmental  procurement  activities.  When  States 
and  local  governments  purchase  property  and  services  for  use  in 
carrying  out  their  governmental  activities,  they  may  be  offered  dis- 
counts on  the  same  terms  as  nongovernmental  purchasers  for 
prompt  or  early  payment  or  for  volume  purchases.  Availability  of 
these  discounts  presents  an  opportunity  for  economic  arbitrage, 
and  by  taking  advantage  of  the  discounts,  States  and  local  govern- 
ments could  be  viewed  as  acquiring  investment-type  property.  The 
House  bill  provides,  however,  that  acquisition  at  a  discounted  price 
of  property  or  services  to  be  used  in  carrying  out  a  governmental 
activity  should  not  be  treated  as  the  acquisition  of  investment-type 
property  if — 

(a)  the  trade  discount  is  available  on  the  same  terms  to  all 
purchasers  of  the  property  or  services  (both  governmental  and 
nongovernmental  entities);  1  and 

(b)  the  scheduled  or  actual  timing  of  any  early  payment  or 
the  volume  of  any  purchase  by  a  governmental  unit  is  not  sub- 
stantially different  from  the  comparable  timing  of  payments  or 
volume  of  purchases  by  similarly  situated  nongovernmental 
purchasers  of  the  same  property  or  services. 

Effective  date. — This  provision  is  effective  as  if  included  in  Title 
XIII  of  the  Tax  Reform  Act  of  1986. 


1  Any  trade  discount  which  is  structured  differently  for  governmental  and  nongovernmental 
purchasers  or  which  is  set  at  a  level  such  that  issuers  of  tax-exempt  bonds  are  more  likely  to 
take  advantage  of  the  discount  than  nongovernmental  purchasers  (e.g.,  in  a  manner  related  to 
the  tax-exempt  borrowing  costs  of  the  governmental  unit)  does  not  qualify  as  a  trade  discount 
that  is  available  on  the  same  terms  to  all  purchasers  of  the  property  or  services. 
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Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  with  three 
clarifications.  First,  the  conferees  wish  to  clarify  that  the  rules  gov- 
erning trade  discounts  described  above  in  the  fourth  paragraph  of 
the  House  bill  description  are  not  intended  to  clarify,  not  to 
modify,  the  other  present-law  rules  described  in  the  first  three 
paragraphs  of  that  description  and  in  the  legislative  history  accom- 
panying the  Tax  Reform  Act  of  1986. 

Second,  the  conferees  wish  to  clarify  the  requirement  that  trade 
discounts  be  set  at  a  level  such  that  issuers  of  tax-exempt  bonds 
are  not  more  likely  to  take  advantage  of  the  discounts  than  are 
nongovernmental  purchasers  using  taxable  financing.  The  confer- 
ees recognize  that  the  implicit  discount  rate  in  any  purchase  ar- 
rangement is  related  to  borrowing  costs,  and  that  therefore,  tax- 
exempt  borrowers  should  benefit  economically  more  from  any  uni- 
form discount  rate  than  comparable  taxable  borrowers.  This  fact 
alone  is  not  to  be  construed  as  violating  the  requirement,  provided 
the  discount  rate  is  uniform  for  governmental  and  nongovernmen- 
tal purchasers  and  is  set  at  a  sufficient  level  to  be  taken  advantage 
of  generally  by  nongovernmental  purchasers  using  taxable  financ- 
ing as  well  as  by  issuers  of  tax-exempt  bonds. 

Third,  the  conferees  wish  to  clarify  that  the  trade  discount  dis- 
cussion applies  to  procurement  activities  of  section  501(c)(3)  organi- 
zations as  well  as  those  of  governmental  units. 

9.  EXPAND  EXCEPTION  TO  PRO  RATA  DISALLOWANCE  OF  BANK  INTEREST 
EXPENSE  RELATED  TO  INVESTMENT  IN  TAX-EXEMPT  BONDS 

Present  law 

Banks  and  other  financial  institutions  generally  are  denied  a  de- 
duction for  the  portion  of  their  interest  expense  (e.g.,  interest  paid 
to  depositors)  that  is  attributable  to  investment  in  tax-exempt 
bonds  acquired  after  August  7,  1986.  This  disallowance  is  computed 
using  a  pro-rata  formula  that  compares  the  institution's  average 
adjusted  basis  in  tax-exempt  bonds  acquired  after  that  date  with 
the  average  adjusted  basis  of  all  assets  of  the  institution. 

An  exception  to  the  pro-rata  disallowance  rule  is  permitted  for 
governmental  bonds  and  qualified  501(c)(3)  bonds  issued  by  or  on 
behalf  of  governmental  units  that  issue  no  more  than  $10  million 
of  such  bonds  during  a  calendar  year  (the  ' 'small-issuer  exception"). 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  increases  from  $10  million  to  $25  million 
the  amount  of  governmental  and  qualified  501(c)(3)  bonds  that  an 
entity  may  issue  annually  while  qualifying  those  bonds  for  the 
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small-issuer  exception  to  the  general  bank  interest  disallowance 
rule. 

The  amendment  also  provides  that  pooled  financing  tax-exempt 
bonds  (other  than  private  activity  bonds)  may  qualify  for  the  small- 
issuer  exception  if — 

(a)  all  of  the  proceeds  of  the  pooled  financing  bonds  (net  of 
issuance  costs  associated  with  the  bonds)  are  used  exclusively 
to  acquire  from  the  issuer  thereof  bonds  ("acquired  bonds")  eli- 
gible for  the  small-issuer  exception, 

(b)  the  acquired  bonds  are  not  designated  under  section 
265(b)(3)(B)(i)(III)  as  "bank  qualified"  for  purposes  of  the  small- 
issuer  exception;  2 

(c)  the  weighted  average  maturity  of  the  pooled  financing 
bonds  does  not  exceed  the  weighted  average  maturity  of  the  ac- 
quired bonds;  and 

(d)  the  issuer  of  the  pooled  financing  bonds  designates  those 
bonds  as  "bank  qualified"  under  section  265(b)(3)(i)(B)(III). 

Effective  date. — The  provision  is  effective  for  bonds  issued  and 
acquired  in  calendar  years  beginning  after  December  31,  1992. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
two  modifications.  First,  the  conference  agreement  increases  the 
small-issuer  exception  from  $10  million  to  $20  million  (rather  than 
$25  million).  Second,  the  conference  agreement  does  not  include  the 
expansion  of  the  exception  to  pooled  financing  bonds. 

10.  MODIFICATION  OF  RULES  GOVERNING  QUALIFIED  501(C)  (3)  BONDS 

Present  law 

Interest  on  State  and  local  government  bonds  generally  is  ex- 
cluded from  income  if  the  bonds  are  issued  to  finance  direct  activi- 
ties of  these  governments  (sec.  103).  Interest  on  bonds  issued  by 
these  governments  to  finance  activities  of  other  persons,  e.g.,  pri- 
vate activity  bonds,  is  taxable  unless  a  specific  exception  is  includ- 
ed in  the  Code.  One  such  exception  is  for  private  activity  bonds 
issued  to  finance  activities  of  private,  charitable  organizations  de- 
scribed in  Code  section  501(c)(3)  ("section  501(c)(3)  organizations") 
when  the  activities  do  not  constitute  an  unrelated  trade  or  business 
(sec.  141(e)(1)(G)). 

Classification  of  section  501(c)(3)  organization  bonds  as  private  ac- 
tivity bonds 

Before  enactment  of  the  Tax  Reform  Act  of  1986,  States  and  local 
governments  and  section  501(c)(3)  organizations  both  were  defined 
as  "exempt  persons,"  under  the  Code  bond  provisions,  and  their 
bonds  generally  were  subject  to  the  same  requirements.  As  exempt 
persons,  section  501(c)(3)  organizations  were  not  treated  as  "pri- 
vate" persons,  and  their  bonds  were  not  "industrial  development 


2  The  acquired  bonds  are  taken  into  account  in  determining  how  many  bonds  are  reasonably 
expected  to  be  issued  by  the  borrowers  from  the  pool  in  the  calendar  year  in  which  they  are 
issued. 
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bonds"  or  "private  loan  bonds"  (the  predecessor  categories  to  cur- 
rent private  activity  bonds). 

Under  present  law,  a  bond  is  a  private  activity  bond  if  its  pro- 
ceeds are  used  in  a  manner  violating  either  (a)  a  private  business 
test  or  (b)  a  private  loan  test.  The  private  business  test  is  a  con- 
junctive two-pronged  test.  First,  the  test  limits  private  business  use 
of  governmental  bonds  to  no  more  than  ten  percent  of  the  pro- 
ceeds.3 Second,  no  more  than  ten  percent  of  the  debt  service  on  the 
bonds  may  be  derived  from  private  business  users  of  the  proceeds. 
The  private  loan  test  limits  to  the  lesser  of  five  percent  or  $5  mil- 
lion the  amount  of  governmental  bond  proceeds  that  may  be  used 
to  finance  loans  to  persons  other  than  governmental  units. 

Special  restrictions  on  tax-exemption  for  section  501(c)(3)  organiza- 
tion bonds 

As  stated  above,  present  law  treats  section  501(c)(3)  organizations 
as  private  persons;  thus,  bonds  for  their  use  may  only  be  issued  as 
private  activity  "qualified  501(1)(3)  bonds,"  subject  to  the  restric- 
tions of  Code  section  145.  The  most  significant  of  these  restrictions 
limits  the  amount  of  outstanding  bonds  from  which  a  section 
501(c)(3)  organization  may  benefit  to  $150  million.  In  applying  this 
"$150  million  limit,"  all  section  501(c)(3)  organizations  under 
common  management  or  control  are  treated  as  a  single  organiza- 
tion. The  limit  does  not  apply  to  bonds  for  hospital  facilities,  de- 
fined to  include  only  acute  care,  primarily  inpatient,  organizations. 
A  second  restriction  limits  to  no  more  than  five  percent  the 
amount  of  the  net  proceeds  of  a  bond  issue  that  may  be  used  to 
finance  any  activities  (including  all  costs  of  issuing  the  bonds) 
other  than  the  exempt  purposes  of  the  section  501(c)(3)  organiza- 
tion. 

Legislation  enacted  in  1988  imposed  low-income  tenant  occupan- 
cy restrictions  on  existing  residential  rental  property  that  is  ac- 
quired by  section  501(c)(3)  organizations  in  tax-exempt-bond-fi- 
nanced transactions.  These  restrictions  require  that  a  minimum 
number  of  the  housing  units  comprising  the  property  be  continu- 
ously occupied  by  tenants  having  family  incomes  of  50  percent  (60 
percent  in  certain  cases)  of  area  median  income  for  periods  of  up  to 
15  years.  These  same  low-income  tenant  occupancy  requirements 
apply  to  for-profit  developers  receiving  tax-exempt  private  activity 
bond  financing. 

Other  restrictions 

Several  restrictions  are  imposed  on  private  activity  bonds  gener- 
ally that  do  not  apply  to  bonds  used  to  finance  State  and  local  gov- 
ernment activities.  Many  of  these  restrictions  also  apply  to  quali- 
fied 501(c)(3)  bonds. 

No  more  than  two  percent  of  the  net  proceeds  of  a  bond  issue 
may  be  used  to  finance  the  costs  of  issuing  the  bonds,  and  these 
monies  are  not  counted  in  determining  whether  the  bonds  satisfy 


3  No  more  than  five  percent  of  bond  proceeds  may  be  used  in  a  private  business  use  that  is 
unrelated  to  the  governmental  purpose  of  the  bond  issue.  The  ten  percent  debt  service  test,  de- 
scribed below,  likewise  is  reduced  to  five  percent  in  the  case  of  such  "disproportionate"  private 
business  use. 
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the  requirement  that  at  least  95  percent  of  the  net  proceeds  of  each 
bond  issue  be  used  for  the  exempt  activities  qualifying  the  bonds 
for  tax-exemption. 

The  weighted  average  maturity  of  a  bond  issue  may  not  exceed 
120  percent  of  the  average  economic  life  of  the  property  financed 
with  the  proceeds. 

A  public  hearing  must  be  held  and  an  elected  public  official  must 
approve  the  bonds  before  they  are  issued  (or  the  bonds  must  be  ap- 
proved by  voter  referendum). 

If  property  financed  with  private  activity  bonds  is  converted  to  a 
use  not  qualifying  for  tax-exempt  financing,  certain  loan  interest 
penalties  are  imposed. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  changes  the  tax-exempt  bond  provisions 
of  the  Code  to  conform  generally  the  treatment  of  bonds  for  section 
501(c)(3)  organizations  to  that  provided  for  bonds  issued  to  finance 
direct  State  or  local  government  activities.  Certain  restrictions,  de- 
scribed below,  that  have  been  imposed  on  qualified  501(c)(3)  bonds 
(but  not  on  governmental  bonds)  since  1986,  and  that  address  spe- 
cialized policy  concerns,  are  retained. 

Repeal  of  private  activity  bond  classification  for  bonds  for  section 
501(c)(3)  organizations 

The  concept  of  an  "exempt  person"  that  existed  in  the  bond  pro- 
visions before  1986,  is  reenacted.  An  exempt  person  is  defined  as  (a) 
a  State  or  local  governmental  unit  or  (b)  a  section  501(c)(3)  organi- 
zation, when  carrying  out  its  exempt  activities  under  Code  section 
501(a).  Thus,  bonds  for  section  501(c)(3)  organizations  would  no 
longer  be  classified  as  private  activity  bonds.  However,  financing 
for  unrelated  business  activities  of  such  organizations  would  contin- 
ue to  be  treated  as  a  private  activity  for  which  tax-exempt  financ- 
ing is  not  authorized. 

As  exempt  persons,  section  501(c)(3)  organizations  would  be  sub- 
ject to  the  same  limits  as  States  and  local  governments  on  using 
their  bond  proceeds  to  finance  private  business  activities  or  to 
make  private  loans.  Thus,  no  more  than  ten  percent  of  the  bond 
proceeds  4  could  be  used  in  a  business  use  of  a  person  other  than 
an  exempt  person  if  the  Code  security  interest  test  is  satisfied,  and 
no  more  than  five  percent  ($5  million  if  less)  could  be  used  to  make 
loans  to  such  "nonexempt"  persons. 

Repeal  of  most  additional  special  restrictions  on  section  501(c)(3)  or- 
ganization bonds 

Present  Code  section  145,  which  establishes  additional  restric- 
tions on  qualified  501(c)(3)  bonds,  is  repealed,  along  with  the  re- 
striction on  bond-financed  costs  of  issuance  for  section  501(c)(3)  or- 


4  This  limit  is  reduced  to  five  percent  in  the  case  of  disproportionate  private  use  as  under  the 
present-law  governmental  bond  disproportionate  private  use  limit. 
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ganization  bonds  (sec.  147(h)).  This  eliminates  the  $150-million-per- 
organization  limit  on  nonhospital  bonds  for  section  501(c)(3)  organi- 
zations. 

Retention  of  certain  specialized  requirements  for  section  501(c)(3)  or- 
ganization bonds 

As  stated  above,  the  Senate  amendment  retains  certain  special- 
ized restrictions  on  bonds  for  section  501(c)(3)  organizations.  First, 
the  bill  retains  the  requirement  that  existing  residential  rental 
property  acquired  by  a  section  501(c)(3)  organization  in  a  tax- 
exempt-bond-financed  transaction  satisfy  the  same  low-income 
tenant  requirements  as  similar  housing  financing  for  for-profit  de- 
velopers. Second,  the  amendment  retains  the  present-law  maturity 
limitations  applicable  to  bonds  for  section  501(c)(3)  organizations, 
and  the  public  approval  requirements  applicable  generally  to  pri- 
vate activity  bonds.  Third,  the  amendment  continues  to  apply  the 
penalties  on  changes  in  use  of  tax-exempt-bond-financed  section 
501(c)(3)  organization  property  to  a  use  not  qualified  for  such  fi- 
nancing. 

Finally,  the  Senate  amendment  makes  no  amendments,  other 
than  technical  conforming  amendments,  to  the  tax-exempt  arbi- 
trage restrictions,  the  alternative  minimum  tax  tax-exempt  bond 
preference,  or  the  provisions  generally  disallowing  interest  paid  by 
banks  on  monies  used  to  acquire  or  carry  tax-exempt  bonds. 

Effective  date 

The  Senate  amendment  applies  to  bonds  issued  after  December 
31,  1992. 

Conference  agreement 

The  conference  agreement  does  not  include  the  provision  of  the 
Senate  amendment. 

11.  AUTHORITY  FOR  TREASURY  DEPARTMENT  TO  EXEMPT  CERTAIN 
TAXPAYERS  FROM  TAX-EXEMPT  INTEREST  REPORTING  REQUIREMENT 

Present  law 

Present  law  requires  all  individuals  to  report  on  their  income  tax 
returns  the  amount  of  interest  on  State  and  local  government 
bonds  they  receive. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  authorizes  the  Treasury  Department  to 
provide  exceptions  to  the  requirement  that  taxpayers  report  inter- 
est on  State  and  local  government  bonds  on  their  Federal  income 
tax  returns  in  cases  where  the  Secretary  determines  that  such  in- 
formation is  not  useful  to  the  administration  of  the  tax  laws. 

Effective  date. — This  provision  is  effective  for  taxable  years  be- 
ginning after  the  date  of  enactment. 
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Conference  agreement 

The  conference  agreement  does  not  include  the  provision  of  the 
Senate  amendment. 

12.  REPEAL  OF  EXPIRED  PROVISIONS 

Present  law 

Present  law  includes  two  special  exceptions  to  the  arbitrage 
rebate  and  pooled  financing  temporary  period  rules  for  certain 
qualified  student  loan  bonds.  This  exception  applied  only  to  bonds 
issued  before  January  1,  1989. 

House  bill 

These  special  exceptions  are  deleted  as  "deadwood." 
Effective  date. — This  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

J.  Taxable  Year  Election  for  Partnerships,  S  Corporations,  and 
Personal  Service  Corporations 

Present  law 

In  general 

A  partnership  is  generally  required  for  Federal  income  tax  pur- 
poses to  use  the  taxable  year  that  is  used  by  a  majority  of  its  part- 
ners. An  S  corporation  is  generally  required  for  Federal  income  tax 
purposes  to  use  the  calendar  year  as  its  taxable  year.  A  personal 
service  corporation  also  is  generally  required  for  Federal  income 
tax  purposes  to  use  the  calendar  year  as  its  taxable  year. 1 

A  partnership,  S  corporation,  or  personal  service  corporation, 
however,  may  elect  to  use  a  taxable  year  other  than  the  required 
taxable  year.  In  the  case  of  a  partnership,  S  corporation,  or  person- 
al service  corporation  that  is  adopting  a  taxable  year  or  changing  a 
taxable  year,  the  taxable  year  that  may  be  elected  generally  may 
not  result  in  a  deferral  period  of  more  than  three  months.  For  this 
purpose,  the  deferral  period  generally  is  the  number  of  months  be- 
tween (1)  the  beginning  of  the  taxable  year  of  the  partnership,  S 
corporation,  or  personal  service  corporation,  and  (2)  the  close  of  the 
first  required  taxable  year  that  ends  within  such  year. 

A  partnership,  S  corporation,  or  personal  service  corporation  is 
required  to  obtain  the  approval  of  the  Internal  Revenue  Service  in 


1  For  this  purpose,  a  personal  service  corporation  is  defined  as  a  C  corporation  the  principal 
activity  of  which  is  the  performance  of  services  if  (1)  the  services  are  substantially  performed  by 
employee-owners,  and  (2)  more  than  10  percent  of  the  stock  of  the  corporation  is  owned  by  em- 
ployee-owners. 
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order  to  change  to  a  taxable  year  other  than  the  required  taxable 
year.  A  partnership,  S  corporation,  or  personal  service  corporation 
that  terminates  an  election  to  use  a  taxable  year  other  than  the 
required  taxable  year  may  not  make  an  election  for  any  subse- 
quent taxable  year. 

An  election  may  not  be  made  by  a  partnership,  S  corporation,  or 
personal  service  corporation  that  is  part  of  a  tiered  structure  other 
than  a  tiered  structure  that  is  comprised  of  one  or  more  partner- 
ships or  S  corporations,  all  of  which  have  the  same  taxable  year. 
An  electing  partnership,  S  corporation,  or  personal  service  corpora- 
tion that  becomes  part  of  a  proscribed  tiered  structure  is  consid- 
ered to  have  terminated  its  election. 

Required  payment  for  electing  partnerships  and  S  corporations 

A  partnership  or  S  corporation  that  elects  a  taxable  year  other 
than  the  required  taxable  year  is  required  to  make  a  payment  to 
the  Internal  Revenue  Service  (a  "required  payment")  that  is  de- 
signed to  compensate  the  Federal  government  for  the  deferral  of 
tax  that  results  from  the  use  of  a  taxable  year  other  than  the  re- 
quired taxable  year.  The  amount  of  the  required  payment  for  any 
taxable  year  for  which  an  election  is  in  effect  (an  ' 'applicable  elec- 
tion year")  equals  the  excess  (if  any)  of  (1)  the  highest  rate  of  tax  in 
effect  under  section  1  of  the  Code  plus  1  percentage  point  multi- 
plied by  the  net  base  year  income  of  the  partnership  or  S  corpora- 
tion, over  (2)  the  net  required  payment  balance.  The  net  required 
payment  balance  is  the  aggregate  amount  of  required  payments 
less  refunds  of  required  payments  for  all  preceding  taxable  years 
for  which  an  election  was  in  effect. 

The  required  payment  is  due  on  May  15  of  the  calendar  year 
that  follows  the  calendar  year  in  which  the  applicable  election  year 
began.  The  required  payment  is  required  to  be  refunded  by  the  In- 
ternal Revenue  Service  if  certain  conditions  are  satisfied.  No  inter- 
est is  to  be  paid  by  the  Internal  Revenue  Service  with  respect  to  a 
refund  of  a  required  payment. 

Minimum  distribution  requirement  for  electing  personal  service  cor- 
porations 

A  personal  service  corporation  that  elects  a  taxable  year  other 
than  the  required  taxable  year  is  required  to  satisfy  a  minimum 
distribution  requirement  that  applies  to  applicable  amounts  paid 
by  the  personal  service  corporation.2  If  the  minimum  distribution 
requirement  is  not  satisfied  for  any  taxable  year  for  which  a  tax- 
able year  election  is  in  effect,  the  deduction  otherwise  allowed  for 
applicable  amounts  paid  or  incurred  during  such  taxable  year  is 
limited  to  the  applicable  amounts  paid  during  the  deferral  period 
of  the  taxable  year  multiplied  by  a  ratio,  the  numerator  of  which  is 
the  number  of  months  in  the  taxable  year  and  the  denominator  of 
which  is  the  number  of  months  in  the  deferral  period  of  the  tax- 
able year. 


2  The  term  "applicable  amount"  generally  is  defined  as  any  amount  paid  to  an  employee- 
owner  that  is  includible  in  the  gross  income  of  the  employee-owner  other  than  any  dividend 
paid  by  the  personal  service  corporation  or  any  gain  from  the  sale  or  exchange  of  property  by 
the  employee-owner  to  the  personal  service  corporation. 
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The  minimum  distribution  requirement  is  satisfied  with  respect 
to  a  taxable  year  only  if  the  applicable  amounts  paid  or  incurred 
during  the  deferral  period  of  the  taxable  year  equal  or  exceed  the 
lesser  of  (1)  the  applicable  amounts  paid  during  the  preceding  tax- 
able year  multiplied  by  a  ratio,  the  numerator  of  which  is  the 
number  of  months  in  the  deferral  period  of  the  taxable  year  and 
the  denominator  of  which  is  the  number  of  months  in  the  taxable 
year,  or  (2)  the  applicable  percentage  of  the  adjusted  taxable 
income  for  the  deferral  period  of  the  taxable  year. 

A  net  operating  loss  carryback  is  not  allowed  to  or  from  a  tax- 
able year  of  a  personal  service  corporation  for  which  a  taxable  year 
election  is  in  effect. 

House  bill 

In  general 

The  House  bill  allows  a  partnership,  S  corporation,  or  personal 
service  corporation  to  elect  any  taxable  year  without  regard  to  the 
length  of  the  deferral  period  of  the  taxable  year  elected.  A  partner- 
ship, S  corporation,  or  personal  service  corporation,  however,  is  al- 
lowed to  elect  a  taxable  year  other  than  the  required  taxable  year 
only  if  the  taxable  year  elected  covers  the  same  period  as  any 
annual  financial  reports  or  statements  of  the  entity  used  for  credit 
purposes  or  provided  to  the  partners,  shareholders,  or  other  propri- 
etors of  the  entity. 

The  House  bill  repeals  the  provision  of  present  law  that  prohibits 
a  partnership,  S  corporation,  or  personal  service  corporation  from 
electing  a  taxable  year  other  than  the  required  taxable  year  if  an 
earlier  taxable  year  election  has  been  terminated.  In  addition,  the 
House  bill  provides  that  a  partnership,  S  corporation,  or  personal 
service  corporation  is  not  to  be  considered  part  of  a  tiered  structure 
merely  because  a  trust  that  uses  the  calendar  year  owns  an  inter- 
est in  the  partnership,  S  corporation,  or  personal  service  corpora- 
tion. 

Required  payment  for  electing  partnerships  and  S  corporations 

The  House  bill  increases  the  amount  of  the  required  payment 
that  must  be  made  by  a  partnership  or  S  corporation  that  elects  a 
taxable  year  other  than  the  required  taxable  year  (including  any 
partnership  or  S  corporation  that  has  an  election  in  effect  on  the 
date  of  enactment  of  the  bill).  Under  the  House  bill,  the  amount  of 
the  required  payment  for  any  applicable  election  year  equals  the 
excess  (if  any)  of  (1)  the  highest  rate  of  tax  in  effect  under  section  1 
of  the  Code  as  of  the  close  of  the  first  required  taxable  year  ending 
within  the  applicable  election  year  plus  2  percentage  points,  multi- 
plied by  the  net  base  year  income  of  the  partnership  or  S  corpora- 
tion,3 over  (2)  the  net  required  payment  balance. 


3  In  determining  the  net  base  year  income  of  the  partnership  or  S  corporation  for  this  pur- 
pose, the  base  year  is  defined  as  the  first  12-month  (or  52-53  week)  taxable  year  of  the  partner- 
ship or  S  corporation  that  precedes  the  applicable  election  year.  The  Treasury  Department  is 
authorized  to  promulgate  regulations  that  provide  for  the  application  of  the  required  payment 
rules  if  there  is  no  12-month  (or  52-53  week)  taxable  year  of  the  partnership  or  S  corporation 
that  precedes  the  applicable  election  year.  It  is  anticipated  that  these  regulations  will  annualize 
the  results  of  any  short  taxable  year  that  is  used  as  the  base  year. 
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The  House  bill  also  requires  an  additional  payment  for  any  tax- 
able year  that  a  partnership  or  S  corporation  first  makes  a  taxable 
year  election  or  changes  a  taxable  year  election  to  increase  the  de- 
ferral period.  This  additional  payment  is  required  to  be  made  on  or 
before  September  15  of  the  calendar  year  in  which  the  applicable 
election  year  begins. 

The  House  bill  requires  interest  to  be  paid  by  the  Internal  Reve- 
nue Service  with  respect  to  a  refund  of  a  required  payment  but 
only  for  the  period  that  begins  on  the  date  that  the  refund  is  pay- 
able and  that  ends  on  the  date  of  the  payment  of  the  refund. 

Minimum  distribution  requirement  for  electing  personal  service  cor- 
porations 

The  House  bill  modifies  the  minimum  distribution  requirement 
that  must  be  satisfied  by  a  personal  service  corporation  that  elects 
a  taxable  year  other  than  the  required  taxable  year  (including  a 
personal  service  corporation  that  has  an  election  in  effect  on  the 
date  of  enactment  of  the  bill).  The  minimum  distribution  require- 
ment is  satisfied  with  respect  to  a  taxable  year  only  if  the  applica- 
ble amounts  paid  during  the  deferral  period  of  the  taxable  year 
equal  or  exceed  the  lesser  of  (1)  110  percent  of  the  applicable 
amounts  paid  during  the  preceding  taxable  year  multiplied  by  a 
ratio,  the  numerator  of  which  is  the  number  of  months  in  the  de- 
ferral period  of  the  taxable  year  and  the  denominator  of  which  is 
the  number  of  months  in  the  taxable  year,  or  (2)  110  percent  of  the 
applicable  percentage  of  the  adjusted  taxable  income  for  the  defer- 
ral period  of  the  taxable  year. 

The  House  bill  also  permits  a  personal  service  corporation  to 
carry  back  a  net  operating  loss  from  a  taxable  year  for  which  a 
taxable  year  election  was  not  in  effect  to  a  taxable  year  for  which  a 
taxable  year  election  was  in  effect. 

Effective  date 

The  provisions  of  the  House  bill  relating  to  the  taxable  year  elec- 
tion apply  to  taxable  years  beginning  after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except  as 
follows. 

In  general 

The  Senate  amendment  continues  to  require  a  partnership,  S 
corporation,  or  personal  service  corporation  to  obtain  the  approval 
of  the  Internal  Revenue  Service  in  order  to  change  a  taxable  year 
(including,  unlike  present  law,  a  change  to  the  required  taxable 
year).  Under  the  Senate  amendment,  it  is  anticipated  that  the  In- 
ternal Revenue  Service  will  provide  a  procedure  by  which  a  part- 
nership, S  corporation,  or  personal  service  corporation  may  expedi- 
tiously obtain  the  approval  of  the  Internal  Revenue  Service  in 
order  to  change  a  taxable  year  (for  example,  by  timely  filing  a  form 
with  the  Internal  Revenue  Service).  It  is  anticipated  that  this 
"automatic  consent"  procedure  will  only  apply  to  a  partnership,  S 
corporation,  or  personal  service  corporation  that  has  not  changed 
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its  taxable  year  within  the  past  6  calendar  years,  except  that  the  6- 
year  limitation  will  not  apply  to  any  partnership,  S  corporation,  or 
personal  service  corporation  that  has  changed  its  taxable  year  in 
order  to  comply  with  the  taxable  year  requirements  contained  in 
the  Tax  Reform  Act  of  1986. 

It  is  also  anticipated  that  the  ' 'automatic  consent''  procedure  will 
require  any  net  operating  loss  of  a  personal  service  corporation 
that  arises  in  a  short  period  required  to  effect  a  change  in  taxable 
year  to  be  deducted  ratably  over  a  6-year  period  beginning  with  the 
first  taxable  year  after  the  short  period.  In  addition,  it  is  anticipat- 
ed that  the  1  'automatic  consent"  procedure  will  require  any  excess 
of  deductions  over  income  of  a  partnership  or  S  corporation  that 
arises  in  a  short  period  required  to  effect  a  change  in  taxable  year 
to  be  taken  into  account  by  the  partners  or  shareholders  over  a  6- 
year  period  beginning  with  the  taxable  year  of  the  partners  or 
shareholders  that  includes  the  last  day  of  the  first  taxable  year  of 
the  partnership  or  S  corporation  that  occurs  after  the  short  period. 

The  Senate  amendment  also  provides  that  a  taxable  year  election 
is  to  remain  in  effect  until  the  partnership,  S  corporation,  or  per- 
sonal service  corporation  terminates  its  election  and  changes  to  the 
required  taxable  year.4  A  change  from  a  taxable  year  that  is  not  a 
required  taxable  year  to  another  taxable  year  that  is  not  a  re- 
quired taxable  year  is  not  treated  as  a  termination  of  the  taxable 
year  election  unless  the  taxable  year  is  allowable  by  reason  of  a 
business  purpose. 

The  Senate  amendment  provides  that  a  partnership,  S  corpora- 
tion, or  personal  service  corporation  is  not  to  be  considered  part  of 
a  tiered  structure  solely  because  a  trust,  the  beneficiaries  of  which 
use  the  calendar  year,  owns  an  interest  in  the  partnership,  S  corpo- 
ration, or  personal  service  corporation.  Consequently,  an  election  of 
a  taxable  year  other  than  the  required  taxable  year  may  be  made 
by  a  partnership,  S  corporation,  or  personal  service  corporation 
with  respect  to  which  a  trust  owns  an  interest  if  all  of  the  benefici- 
aries of  the  trust  use  the  calendar  year  and  the  partnership,  S  cor- 
poration, or  personal  service  corporation  is  not  otherwise  consid- 
ered to  be  part  of  a  proscribed  tiered  structure. 

Required  payment  for  electing  partnerships  and  S  corporations 

The  Senate  amendment  requires  an  additional  required  payment 
for  any  new  applicable  election  year  of  a  partnership  or  S  corpora- 
tion. For  this  purpose,  a  new  applicable  election  year  is  defined  as 
any  applicable  election  year  that  either  (1)  immediately  follows  a 
taxable  year  for  which  a  taxable  year  election  was  not  in  effect,  or 
(2)  covers  a  different  period  than  the  preceding  taxable  year  by 
reason  of  a  change  in  the  taxable  year  elected.  If,  however,  the  ap- 
plicable election  year  described  in  the  preceding  sentence  is  a  short 
taxable  year  that  does  not  include  the  last  day  of  a  required  tax- 
able year,  then  the  new  applicable  election  year  is  the  taxable  year 
immediately  following  the  short  taxable  year. 


4  As  under  present  law,  a  taxable  year  election  is  also  terminated  if:  (1)  the  entity  becomes 
part  of  a  proscribed  tiered  structure;  or  (2)  a  partnership  or  S  corporation  willfully  fails  to 
comply  with  the  required  payment  rules.  In  addition,  the  Senate  amendment  authorizes  the 
Treasury  Department  to  issue  regulations  which  provide  for  the  termination  of  a  taxable  year 
election  if  the  entity  does  not  comply  with  the  annual  financial  statement  requirement. 
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In  the  case  of  a  new  applicable  election  year  that  does  not  result 
from  a  change  in  the  taxable  year  elected,  the  amount  of  the  addi- 
tional required  payment  equals  75  percent  of  the  amount  of  the  re- 
quired payment  for  such  applicable  election  year  (determined  with- 
out regard  to  the  additional  required  payment).  In  the  case  of  a 
new  applicable  election  year  that  results  from  a  change  in  the  tax- 
able year  elected,  the  amount  of  the  additional  required  payment 
equals  75  percent  of  the  excess  (if  any)  of  (1)  the  amount  of  the  re- 
quired payment  for  such  applicable  election  year  (determined  with- 
out regard  to  the  additional  required  payment),  over  (2)  the  amount 
of  the  required  payment  for  such  applicable  election  year  (deter- 
mined without  regard  to  the  additional  required  payment)  deter- 
mined by  using  the  deferral  ratio  and  the  deferral  period  that  ap- 
plied to  the  taxable  year  that  was  used  prior  to  the  change.5 

In  addition,  in  the  case  of  a  new  applicable  election  year,  the  net 
income  for  the  base  year  is  to  be  increased  by  the  excess  (if  any)  of 
(1)  the  applicable  payments  taken  into  account  in  determining  net 
income  for  the  base  year,  over  (2)  120  percent  of  the  average 
amount  of  applicable  payments  made  during  the  three  taxable 
years  immediately  preceding  the  base  year.6  A  partnership  or  S 
corporation  that  fails  to  make  the  additional  required  payment  by 
the  due  date  of  such  payment  is  treated  as  having  terminated  the 
taxable  year  election  and  changed  to  the  required  taxable  year. 

Minimum  distribution  requirement  for  electing  personal  service  cor- 
porations 

Under  the  Senate  amendment,  the  minimum  distribution  re- 
quirement is  satisfied  with  respect  to  a  taxable  year  only  if  the  ap- 
plicable amounts  paid  during  the  deferral  period  of  the  taxable 
year  equal  or  exceed  the  lesser  of  (1)  110  percent  of  the  applicable 
amounts  paid  during  the  first  preceding  taxable  year  of  12  months 
(or  52-53  weeks)  7  multiplied  by  a  ratio,  the  numerator  of  which  is 
the  number  of  months  in  the  deferral  period  of  the  taxable  year 
and  the  denominator  of  which  is  12,  or  (2)  110  percent  of  the  appli- 
cable percentage  of  the  adjusted  taxable  income  for  the  deferral 
period  of  the  taxable  year. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

I.  ■ 


5  In  the  case  of  a  new  applicable  election  year  that  results  from  a  change  in  the  taxable  year 
elected,  an  additional  required  payment  is  required  only  if  the  deferral  period  of  the  new  appli- 
cable election  year  exceeds  the  deferral  period  of  the  former  applicable  election  year. 

6  In  the  event  that  there  are  not  three  taxable  years  immediately  preceding  the  base  year,  the 
provision  is  to  apply  based  on  the  number  of  taxable  years  immediately  preceding  the  base  year. 

7  The  Treasury  Department  is  authorized  to  promulgate  regulations  that  provide  for  the  appli- 
I   cation  of  the  minimum  distribution  requirement  if  there  is  no  preceding  taxable  year  of  12 

months  (or  52-53  weeks)  of  the  personal  service  corporation.  It  is  anticipated  that  these  regula- 
tions will  annualize  the  results  of  any  short  year  that  is  taken  into  account  for  purposes  of  these 
rules. 
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K.  Provisions  Relating  to  Cooperatives 

1.  DISCHARGE  OF  INDEBTEDNESS  INCOME  FROM  PREPAYMENT  OF  REA 
LOANS  AT  A  DISCOUNT 

Present  law 

Internal  Revenue  Code 

Section  501(c)(12)  of  the  Internal  Revenue  Code  provides  an 
income  tax  exemption  for  rural  electric  cooperatives  if  at  least  85 
percent  of  the  cooperative's  income  is  derived  from  member 
sources.  Income  from  cancellation  of  indebtedness  generally  is  not 
derived  from  member  sources.  Nonetheless,  section  501(c)(12)(B)(iv) 
provides  that  the  85-percent  test  is  determined  without  regard  to 
any  discharge  of  indebtedness  income  arising  from  prepayment  of 
loans  of  the  Rural  Electrification  Administration  (REA)  pursuant 
to  sections  306 A,  306B,  or  311  of  the  Rural  Electrification  Act  (as  in 
effect  on  January  1,  1987). 

1990  Farm  Act 

Section  2387  of  the  Food,  Agriculture,  Conservation,  and  Trade 
Act  of  1990  ("1990  Farm  Act")  amended  section  306B  of  the  Rural 
Electrification  Act  to  provide  that  rural  electric  cooperatives  that 
merge  with  another  rural  electric  cooperative  that  previously  had 
prepaid  REA  loans  under  the  1988  or  1989  Budget  Reconciliation 
Acts  also  could  prepay  REA  loans  at  a  discount. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  the  85-percent  test  of  sec- 
tion 501(c)(12)  would  be  determined  without  regard  to  discharge  of 
indebtedness  income  from  the  prepayment  of  loans  of  the  Rural 
Electrification  Administration  under  section  2387  of  the  1990  Farm 
Act. 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
before,  on,  or  after  the  date  of  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

2.  PRIVATE  FOUNDATION  COMMON  INVESTMENT  FUND 

Present  law 

Section  501(c)(3)  requires  that  an  organization  be  organized  and 
operated  exclusively  for  an  exempt  purpose  in  order  to  qualify  for 
tax-exempt  status  under  that  section. 

Section  501(f)  provides  that  an  organization  is  treated  as  orga- 
nized and  operated  exclusively  for  charitable  purposes  if  it  is  com- 
prised solely  of  members  that  are  educational  institutions  and  is 
organized  and  operated  solely  to  hold,  commingle,  and  collectively 
invest  (including  arranging  for  investment  services  by  independent 
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contractors)  in  stocks  and  securities,  the  moneys  contributed  there- 
to by  the  members,  and  to  collect  income  therefrom  and  turn  over 
the  entire  amount  thereof,  less  expenses,  to  such  members. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  a  cooperative  service  orga- 
nization comprised  solely  of  members  that  are  tax-exempt  private 
foundations  and  community  foundations  1  shall  be  treated  as  orga- 
nized and  operated  exclusively  for  charitable  purposes  if:  (1)  it  has 
at  least  20  members;  (2)  no  one  member  holds  (after  the  organiza- 
tion's second  taxable  year)  more  than  10  percent  (by  value)  of  the 
interests  in  the  organization;  (3)  no  one  member  controls  the  orga- 
nization or  any  other  member;  (4)  the  members  are  permitted  to 
dismiss  any  of  the  organization's  investment  advisors  (following 
reasonable  notice)  upon  a  vote  of  members  holding  a  majority  of 
interest  in  the  account  managed  by  such  advisor;  (5)  the  organiza- 
tion is  organized  and  operated  solely  to  hold,  commingle,  and  col- 
lectively invest  (including  arranging  for  investment  services  by  in- 
dependent contractors)  in  stocks  and  securities,  the  monies  contrib- 
uted by  the  members,  and  to  collect  income  therefrom  and  turn 
over  the  entire  amount  thereof,  less  expenses,  to  such  members.2 

A  cooperative  service  organization  meeting  the  criteria  of  the 
proposed  modification  would  be  subject  to  the  present-law  excise 
tax  provisions  applicable  to  private  foundations  (e.g.,  sec.  4941  rules 
governing  self-dealing  arrangements),  other  than  sections  4940  and 
4942.  In  addition,  each  member's  allocable  share  (whether  or  not 
distributed)  of  the  capital  gain  net  income  and  gross  investment 
income  of  the  organization  for  any  taxable  year  of  the  organization 
is  treated,  for  purposes  of  the  excise  tax  imposed  under  present-law 
section  4940,  as  capital  gain  net  income  and  gross  investment 
income  of  the  member  for  the  taxable  year  of  such  member  in 
which  the  taxable  year  of  the  organization  ends. 

Effective  date. — The  provision  applies  to  taxable  years  ending 
after  the  date  of  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 


1  For  purposes  of  the  provision,  "community  foundations"  are  a  form  of  charitable  trust  or 
fund  (which  generally  are  established  to  attract  large  contributions  of  a  capital  or  endowment 
nature  for  the  benefit  of  a  particular  community  or  area)  as  to  which  section  170(b)(l)(A)(vi)  ap- 
plies. See  Treas.  Reg.  sec.  1.170A-9(eX10). 

It  is  expected  that  members  will  present  the  organization  with  verification  of  their  status  as 
tax-exempt  private  foundations  or  community  foundations  at  the  time  they  become  members 
(i.e.,  when  they  make  an  initial  investment).  Further,  it  is  intended  that  a  reasonable  time 
period  should  be  allowed  for  withdrawal  by  a  member  that  subsequently  ceases  to  qualify  as  a 
tax-exempt  private  foundation  or  community  foundation. 

2  It  is  intended  that  an  organization  will  be  deemed  to  be  organized  and  operated  solely  to 
collectively  invest  in  stocks  and  securities  if  its  income  is  derived  solely  from  investing  in  stocks 
and  securities,  and  ordinary  and  routine  investments  in  connection  with  a  stock  and  securities 
portfolio. 

A  cooperative  service  organization  described  in  the  provision  qualifies  for  tax-exempt  status 
under  section  501(c)(3)  only  if  the  other  applicable  requirements  of  that  section  (e.g.,  prohibition 
of  private  inurement,  political  activities,  and  substantial  lobbying)  are  satisfied. 
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3.  TREATMENT  OF  AMOUNTS  RECEIVED  BY  TELEPHONE  COOPERATIVES 

Present  law 

Mutual  or  cooperative  telephone  companies  ('  'telephone  coopera- 
tives") are  exempt  from  Federal  income  tax  if  85  percent  or  more 
of  their  income  consists  of  amounts  collected  from  members  for  the 
sole  purpose  of  meeting  losses  and  expenses  (sec.  501(c)(12)(A)).  In 
applying  this  85-percent  test,  certain  income  received  by  a  tele- 
phone cooperative  is  disregarded,  including  income  received  from  a 
nonmember  telephone  company  for  the  performance  of  communica- 
tion services  which  involve  members  of  the  telephone  cooperative, 
certain  pole  rental  income,  and  income  from  the  sale  of  display  list- 
ings in  a  telephone  directory  sold  to  members  of  the  telephone  co- 
operative (sec.  501(c)(12)(B)). 

Tax-exempt  organizations  generally  are  subject  to  the  unrelated 
business  income  tax  (UBIT)  on  income  from  a  trade  or  business 
that  is  not  substantially  related  to  the  organization's  tax-exempt 
purposes.  Under  special  rules,  certain  investment  income  (e.g.,  in- 
terest, dividends,  royalties,  and  certain  rents)  generally  is  exempt 
from  UBIT,  although  some  tax-exempt  organizations,  such  as  social 
clubs  described  in  section  501(c)(7)  and  certain  mutual  benefit  orga- 
nizations, are  subject  to  UBIT  on  their  investment  income. 

House  bill 

No  provision. 

Senate  amendment 
Amounts  received  from  other  telephone  companies 

The  Senate  amendment  provides  that,  for  purposes  of  section 
501(c)(12),  50  percent  of  the  income  received  by  a  telephone  cooper- 
ative from  a  nonmember  telephone  company  for  performing  com- 
munication services — e.g.,  fees  received  for  originating  (or  termi- 
nating) a  long-distance  call  placed  by  (or  to)  a  member- — are  treated 
as  collected  from  members  of  the  telephone  cooperative  for  the  sole 
purpose  of  meeting  the  losses  and  expenses  of  the  telephone  cooper- 
ative. 1  The  remaining  50  percent  of  income  received  by  a  telephone 
cooperative  from  a  nonmember  telephone  company  is,  as  under 
present  law,  excluded  from  the  85-percent  test  under  section 
501(c)(12)(B)(i). 

The  Senate  amendment  also  excludes  from  the  85-percent  test 
under  section  501(c)(12)  amounts  received  by  a  telephone  coopera- 
tive from  billing  and  collection  services  performed  for  another  tele- 
phone company.2 


1  Amounts  received  by  a  telephone  cooperative  for  performing  communication  services  for  a 
nonmember  telephone  company  (e.g.,  long-distance  carrier)  often  are  referred  to  as  "access 
charges."  Thus,  under  the  Senate  amendment,  50  percent  of  such  access  charges  received  by  a 
telephone  cooperative  from  another  telecommunications  company  are  treated  as  member-source 
income  for  purposes  of  the  85-percent  test  of  section  501(c)(12). 

2  Telephone  cooperatives  (and  other  local  telephone  companies)  often  serve  as  billing  and  col- 
lection agents  for  other  telecommunications  companies.  (That  is,  a  telephone  cooperative  bills, 
and  collects  from,  its  members  not  only  charges  for  local  phone  service  provided  by  the  coopera- 
tive but  also  charges  for  amounts  owed  to  a  long-distance  carrier  for  the  member's  long-distance 
calls.)  Telephone  cooperatives  are  compensated  for  performing  billing  and  collection  services, 

Continued 
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Effective  date. — This  provision  is  effective  for  taxable  years  be- 
ginning before,  on,  or  after  the  date  of  enactment. 

Excess  investment  income 

In  addition,  the  Senate  amendment  provides  that  telephone  coop- 
eratives will  not  lose  their  tax-exempt  status  under  section 
501(c)(12)  if  they  earn  certain  investment  "reserve  income"  in 
excess  of  15  percent  of  their  total  income,  but  only  if  such  reserve 
income  (when  added  to  other  income  not  collected  from  members) 
does  not  exceed  35  percent  of  the  cooperative's  total  income.  For 
purposes  of  this  provision,  "reserve  income"  is  defined  as  income 
that  otherwise  would  be  excluded  from  UBIT  under  section  512(b) 
(e.g.,  interest  and  dividends)  and  that  is  set  aside  for  the  repair  or 
replacement  of  telephone  facilities  of  the  cooperative.  Under  the 
provision,  tax-exempt  telephone  cooperatives  are  subject  to  the 
UBIT  on  such  reserve  income  between  the  15-percent  and  35-per- 
cent range. 

Effective  date. — This  provision  is  effective  for  taxable  years  be- 
ginning after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate 
amendment. 

4.  TREATMENT  OF  HOUSING  COOPERATIVES 

Present  law 
Treatment  of  cooperatives  generally 

A  cooperative  association  is  an  organization,  usually  a  corpora- 
tion, which  benefits  its  members  and  patrons  by  selling  goods  to 
them  and  purchasing  products  from  them  and  returning  to  them 
any  income  in  excess  of  costs.  Unlike  other  corporations,  a  coopera- 
tive association  may  exclude  from  its  taxable  income  patronage 
dividends  paid  to  its  members  or  patrons.  For  a  cooperative  subject 
to  tax  under  subchapter  T  of  the  Code  (sees.  1381-88),  a  patronage 
dividend  must  be  determined  by  reference  to  the  net  earnings  of 
the  organization  from  business  done  with  or  for  its  patrons  and 
cannot  include  any  earnings  other  than  from  such  business. 

Deductions  by  membership  organizations 

A  membership  organization  operated  primarily  to  furnish  serv- 
ices or  goods  to  its  members  may  deduct  costs  attributable  to  such 
operation  only  to  the  extent  of  income  derived  from  the  members 
(sec.  277).  The  Internal  Revenue  Service  has  ruled  that  section  277 


generally  by  retaining  a  portion  of  the  long-distance  charges  collected  from  members.  Similar  to 
the  present-law  treatment  of  certain  pole  rental  income  and  directory  listing  (e.g.,  "yellow 
pages")  revenue,  the  Senate  amendment  treats  such  billing  and  collection  revenues  as  excluded 
from  the  85-percent  test  under  section  501(c)(12). 
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applies  to  housing  cooperatives.1  Two  courts  have  refused  to  apply 
section  277  to  cooperatives  subject  to  tax  under  subchapter  T.2 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  section  277  does  not  apply 
to  a  cooperative  housing  corporation  3  and  that  patronage  losses  of 
the  corporation  cannot  offset  earnings  that  are  not  patronage  earn- 
ings. 

Patronage  earnings  and  losses  generally  include  earnings  and 
losses  derived  from  business  done  with  or  for  patrons  of  the  corpo- 
ration. In  addition,  the  bill  treats  the  following  as  patronage 
sourced:  (1)  interest  on  reasonable  reserves  established  in  connec- 
tion with  the  corporation,  including  reserves  required  by  a  govern- 
ment agency  or  lender,  (2)  rents  from  laundry  and  parking  to  the 
extent  attributable  to  use  of  the  facilities  by  tenant-stockholders  4 
and  their  guests,  and  (3)  in  the  case  of  a  limited  equity  cooperative 
housing  corporation,5  rental  income  attributable  to  a  housing 
project  operated  by  the  corporation. 

It  is  intended  that  no  inference  be  drawn  from  the  provision  re- 
garding the  deductibility  of  patronage  losses  under  present  law. 

Effective  date. — The  Senate  amendment  applies  to  taxable  years 
beginning  after  the  date  of  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

5.  TREATMENT  OF  SAFE  HARBOR  LEASES  OF  MEMBERSHIP 
ORGANIZATIONS 

Present  law 

Deductions  of  membership  organizations 

A  membership  organization  operated  primarily  to  furnish  serv- 
ices or  goods  to  its  members  may  deduct  costs  attributable  to  such 
operations  only  to  the  extent  of  income  derived  from  the  members 
(sec.  277).  In  essence,  section  277  prohibits  using  losses  incurred 


1  See  Rev.  Rul.  90-36,  1990-1  C.B.  59. 

2  See  Landmark  v.  United  States.  92-1  Tax  Cas.  (CCH)  para.  50,058  (CI.  Ct.  1992);  Farm  Serv- 
ice Cooperative  v.  Commissioner,  70  T.C.  145,  155-57  (1978),  rev'd  on  other  grounds,  611  F.2d  1270 
(9th  Cir.  1980). 

3  A  cooperative  housing  corporation  generally  is  a  corporation  (1)  that  has  one  class  of  stock, 
(2)  each  of  the  stockholders  of  which  is  entitled,  solely  by  reason  of  ownership  of  stock,  to  occupy 
a  dwelling  owned  or  leased  by  the  cooperative,  (3)  no  stockholder  of  which  is  entitled  to  receive 
any  distribution  not  out  of  earnings  and  profits  of  the  cooperative,  and  (4)  80  percent  or  more  of 
the  gross  income  for  the  taxable  year  of  which  is  derived  from  tenant-stockholders. 

4  A  tenant-stockholder  generally  is  a  person  owning  fully  paid-up  stock  in  the  cooperative  cor- 
poration, the  purchase  price  of  which  bore  a  reasonable  relationship  to  the  value  of  the  coopera- 
tive's equity  in  land  and  buildings  attributable  to  the  dwelling  unit  occupied  by  such  person. 

5  Generally,  a  cooperative  housing  corporation  is  a  limited  equity  cooperative  housing  corpora- 
tion if  the  amount  paid  by  a  tenant-stockholder  for  stock  in  the  corporation  cannot  exceed  the 
sum  of  (1)  the  consideration  paid  by  the  first  tenant-stockholder  adjusted  for  cost  of  living,  (2) 
payments  for  improvements  to  the  dwelling  unit,  and  (3)  payments  to  amortize  corporate  indebt- 
edness arising  from  the  acquisition  or  development  of  real  property. 
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from  transactions  with  members  to  offset  income  derived  from 
transactions  with  nonmembers. 

Safe  harbor  leases 

The  Economic  Recovery  Tax  Act  of  1981  ("ERTA")  contained 
rules  designed  to  permit  full  utilization  of  tax  benefits.  Under 
these  so-called  "safe  harbor  lease  rules,"  a  lease  meeting  certain 
requirements  was  respected  for  Federal  income  tax  purposes  not- 
withstanding other  legal  principles.  Thus,  the  lessor  under  the  safe 
harbor  lease  was  treated  as  the  property  owner,  and  accordingly, 
entitled  to  cost  recovery  deductions  and  investment  credits.  The 
safe  harbor  lease  rules  were  repealed  by  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  the  interest  income  and 
rental  expense  from  the  sale  and  leaseback  of  the  property  under  a 
safe  harbor  lease  are  to  be  first  netted  and  the  difference  allocated 
between  members  and  nonmembers  in  proportion  to  the  business 
done  with  each  group. 

Effective  date. — The  amendment  applies  to  taxable  years  begin- 
ning before,  on,  or  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

L.  Provisions  Relating  to  Employment 

1.  EMPLOYER  TAX  CREDIT  FOR  FICA  PAID  ON  TIP  INCOME  (SEC.  4551  OF 
THE  SENATE  AMENDMENT) 

Present  law 

Under  present  law,  all  employee  tip  income  is  treated  as  employ- 
er-provided wages  for  purposes  of  the  Federal  Unemployment  Tax 
Act  (FUTA)  and  the  Federal  Insurance  Contributions  Act  (FICA). 
For  purposes  of  the  minimum  wage  provisions  of  the  Fair  Labor 
Standards  Act  (FLSA),  reported  tips  are  treated  as  employer-pro- 
vided wages  to  the  extent  they  do  not  exceed  one-half  of  such  mini- 
mum wage. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  a  business  tax  credit  in  an 
amount  equal  to  the  employer's  FICA  tax  obligation  (7.65  percent) 
attributable  to  reported  tips  in  excess  of  those  treated  as  wages  for 
purposes  of  satisfying  the  minimum  wage  provisions  of  the  FLSA. 
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To  prevent  double  dipping,  no  deduction  is  allowed  for  any  amount 
taken  into  account  in  determining  the  credit.  The  bill  prohibits  car- 
ryback of  unused  FICA  credits  to  a  taxable  year  ending  before  the 
date  of  enactment. 

Effective  date. — The  provision  is  effective  for  tips  received  and 
wages  paid  after  the  date  of  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

2.  DENY  DEDUCTION  FOR  CLUB  DUES 

Present  law 

No  deduction  is  permitted  for  club  dues  unless  the  taxpayer  es- 
tablishes that  his  or  her  use  of  the  club  was  primarily  for  the  fur- 
therance of  the  taxpayer's  trade  or  business  and  the  specific  ex- 
pense was  directly  related  to  the  active  conduct  of  that  trade  or 
business.  Luncheon  club  dues  are  deductible  to  the  same  extent 
and  subject  to  the  same  rules  as  business  meals  in  a  restaurant 
and  are  not  subject  to  these  special  rules  for  club  dues.  No  deduc- 
tion is  permitted  for  an  initiation  or  similar  fee  that  is  payable 
only  upon  joining  a  club  if  the  useful  life  of  the  fee  extends  over 
more  than  one  year.  Such  initiation  fees  are  nondeductible  capital 
expenditures. 

House  bill 

No  provision. 

Senate  amendment 

No  deduction  is  permitted  for  club  dues.  This  rule  applies  to  all 
types  of  clubs:  business,  social,  athletic,  luncheon,  or  sporting  clubs. 
Specific  business  expenses  (e.g.  meals)  incurred  at  a  club  would  be 
deductible  only  to  the  extent  they  otherwise  satisfy  present-law 
standards  for  deductibility. 

Effective  date. — The  provision  is  effective  for  club  dues  paid  on  or 
after  the  date  of  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

3.  EMPLOYMENT  TAX  STATUS  OF  FISHERMEN 

Present  law 

Under  present  law,  service  as  a  crew  member  on  a  fishing  vessel 
is  generally  excluded  from  the  definition  of  employment  for  pur- 
poses of  income  tax  withholding  on  wages  and  for  purposes  of  the 
Federal  Insurance  Contributions  Act  (FICA)  and  the  Federal  Un- 
employment Tax  Act  (FUTA)  taxes  if  the  operating  crew  of  the 
boat  normally  consists  of  fewer  than  10  individuals,  the  individual 
receives  a  share  of  the  catch  based  on  the  total  catch,  and  the  indi- 
vidual does  not  receive  cash  remuneration  other  than  proceeds 
from  the  sale  of  the  individual's  share  of  the  catch. 
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House  bill 

No  provision. 

Senate  amendment 

The  operating  crew  of  a  boat  is  to  be  treated  as  normally  made 
up  of  fewer  than  10  individuals  if  the  average  size  of  the  operating 
crew  on  trips  made  during  the  preceding  4  calendar  quarters  con- 
sisted of  10  or  fewer  individuals.  In  addition,  the  exemption  applies 
if  the  crew  member  receives,  in  addition  to  the  cash  remuneration 
permitted  under  present  law,  cash  remuneration  which  does  not 
exceed  $100  per  trip,  is  contingent  on  a  minimum  catch,  and  is 
paid  solely  for  additional  duties  (e.g.,  mate,  engineer,  or  cook)  for 
which  additional  cash  remuneration  is  traditional. 

Effective  date. — The  provision  applies  to  remuneration  paid  after 
December  31,  1992.  In  addition,  the  provision  applies  to  remunera- 
tion paid  after  December  31,  1984,  and  before  January  1,  1993, 
unless  the  payor  treated  such  remuneration  when  paid  as  being 
subject  to  wage  withholding  and  employment  taxes. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

M.  Miscellaneous  Simplification  Provisions 

1.  TREATMENT  OF  CERTAIN  REVOCABLE  TRUSTS  AS  ESTATES 

Present  law 

A  grantor  trust  is  treated  as  owned  by  the  grantor,  who  is  taxed 
on  its  income  and  is  entitled  to  its  deductions.  A  grantor  trust  in- 
cludes a  revocable  trust,  one  in  which  the  grantor  retains  the 
power  to  revest  the  title  of  the  trust  property  in  himself  (sec.  676). 

Trusts  and  estates  are  subject  to  different  income  tax  rules.  An 
estate  receives  a  deduction  for  amounts  permanently  set  aside  for 
charity  (sec.  642(c)),  and,  for  two  years  after  the  decedents  death,  a 
$25,000  offset  for  rental  real  estate  activities  (sec.  469(D).  Trusts  but 
not  estates  are  subject  to  the  so-called  throwback  rules,  under 
which  beneficiaries  are  taxed  on  distributions  of  previously  accu- 
mulated income  from  trusts  in  substantially  the  same  manner  as  if 
the  income  had  been  distributed  to  the  beneficiaries  when  collect- 
ed, instead  of  being  accumulated  in  the  trust  (sees.  665-67). 

Trusts  and  estates  generally  are  required  to  pay  estimated  taxes 
in  the  same  manner  as  individuals.  A  special  rule  exempts  estates 
from  estimated  taxes  for  taxable  years  ending  within  two  years  of 
the  decedent's  death.  This  exemption  also  applies  to  a  grantor  trust 
that  either  receives  the  residue  of  the  probate  estate  under  the 
grantor's  will,  or,  if  there  is  no  such  trust,  is  the  trust  primarily 
responsible  for  paying  taxes,  debts  and  expenses  of  administration. 

House  bill 

For  limited  purposes,  the  House  bill  treats  as  an  estate  a  grantor 
trust  receiving  the  residue  of  the  probate  estate  under  the  gran- 
tor's will.  If  there  is  no  such  trust,  the  grantor  trust  that  is  primar- 
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ily  responsible  for  paying  taxes,  debts  and  expenses  of  administra- 
tion is  treated  as  an  estate.  The  bill  applies  only  for  years  ending 
after  the  decedent's  death  and  beginning  within  three  years,  nine 
months  of  the  decedent's  death.  As  a  conforming  amendment,  the 
bill  adopts  the  same  definition  of  trust  for  applying  the  special  rule 
regarding  estimated  taxes. 

The  House  bill  applies  for  three  purposes.  First,  it  allows  a  trust 
described  within  its  terms  a  deduction  for  an  amount  set  aside  for 
charity,  Second,  it  allows  the  trust  the  $25,000  offset  for  rental  real 
estate  activities  to  the  extent  the  offset  is  not  utilized  by  the  estate. 
Third,  accumulations  by  the  trust  during  the  period  of  estate  treat- 
ment are  exempted  from  the  throwback  rules. 

Effective  date. — The  provision  applies  to  decedents  dying  after 
the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

2.  CLOSE  PARTNERSHIP  TAXABLE  YEAR  WITH  RESPECT  TO  DECEASED 

PARTNER 


Present  law 

The  partnership  taxable  year  closes  with  respect  to  a  partner 
whose  entire  interest  is  sold,  exchanged,  or  liquidated.  Such  year, 
however,  generally  does  not  close  upon  the  death  of  a  partner. 
Thus,  a  decedent's  entire  share  of  items  of  income,  gain,  loss,  de- 
duction and  credit  for  the  partnership  year  in  which  death  occurs 
is  taxed  to  the  estate  or  successor  in  interest  rather  than  to  the  de- 
cedent on  his  or  her  final  income  tax  return.  See  Estate  of  Hesse  v. 
Commissioner,  74  T.C.  1307,  1311  (1980). 

House  bill 

The  House  bill  provides  that  the  taxable  year  of  a  partnership 
closes  with  respect  to  a  partner  whose  entire  interest  in  the  part- 
nership terminates,  whether  by  death,  liquidation  or  otherwise. 

Effective  date. — The  House  bill  applies  to  partnership  taxable 
years  beginning  after  December  31,  1991. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment.  The  conferees  do  not  intend  to  change  present  law 
with  respect  to  the  effect  of  a  transfer  of  a  partnership  interest  by 
a  debtor  to  the  debtor's  estate  (under  Chapters  7  or  11  of  Title  11, 
relating  to  bankruptcy)  upon  the  partnership  taxable  year. 
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3.  TREATMENT  OF  BUILT-IN  LOSSES  FOR  PURPOSES  OF  THE  CORPORATE 
ALTERNATIVE  MINIMUM  TAX 

Present  law 

For  purposes  of  the  regular  corporate  tax,  if  at  the  time  of  an 
ownership  change,  a  corporation  has  a  net  operating  loss  or  a  net 
unrealized  built-in  loss,  the  use  of  such  losses  in  post-change  peri- 
ods is  limited.  A  corporation  has  a  net  unrealized  built-in  loss  if  the 
aggregate  adjusted  bases  of  the  assets  of  the  corporation  exceed  the 
fair  market  value  of  the  assets  immediately  before  the  change  of 
ownership  (sec.  382). 

For  purposes  of  the  adjusted  current  earnings  (ACE)  component 
of  the  corporate  alternative  minimum  tax  (AMT),  if  a  corporation 
with  a  net  unrealized  built-in  loss  undergoes  an  ownership  change 
in  a  taxable  year  beginning  after  1989,  the  adjusted  basis  of  each 
asset  of  such  corporation  generally  is  adjusted  to  each  asset's  fair 
market  value  (sec.  56(g)(4)(G)).  This  rule  essentially  eliminates, 
rather  than  limits,  the  use  of  built-in  losses  for  ACE  purposes.  The 
net  operating  loss  of  a  corporation,  on  the  other  hand,  is  not  elimi- 
nated for  AMT  purposes  after  a  change  of  ownership. 

House  bill 

The  House  bill  repeals  the  ACE  rule  relating  to  the  treatment  of 
built-in  losses  after  a  change  of  ownership.  Thus,  for  ACE  purposes, 
the  treatment  of  built-in  losses  would  be  similar  to  the  treatment 
of  net  operating  loss  carryovers  (in  the  same  way  that  the  treat- 
ment of  built-in  losses  is  similar  to  the  treatment  of  net  operating 
losses  for  regular  tax  purposes). 

Effective  date. — The  provision  is  effective  for  changes  of  owner- 
ship occurring  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  the  Senate  amendment  is  effective  for  changes  of  ownership 
occurring  after  December  31,  1991. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

4.  AUTHORIZATION  FOR  BUREAU  OF  LAND  MANAGEMENT  TO  USE 
PROCEEDS  OF  REFORESTATION  TRUST  FUND 

Present  law 

The  United  States  Treasury  contains  a  Reforestation  Trust  Fund 
the  proceeds  of  which  are  used  by  the  Department  of  Agriculture 
for  reforestation  and  timber  stand  improvement  of  lands  in  the  na- 
tional forest  system  and  for  related  administrative  costs.  The 
amount  transferred  to  the  Reforestation  Trust  Fund  for  any  fiscal 
year  equals  the  amount  collected  during  such  year  from  custom 
tariffs  on  certain  wood  products,  except  that  the  maximum  amount 
transferred  for  any  fiscal  year  may  not  exceed  $30  million. 
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House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  increases  from  $30  million  to  $45  million 
the  maximum  amount  that  may  be  transferred  to  the  Reforestation 
Trust  Fund  for  any  fiscal  year.  The  additional  $15  million  that  is 
transferred  to  the  Reforestation  Trust  Fund  for  any  fiscal  year  is  to 
be  allocated  and  made  available  to  the  Department  of  the  Interior 
for  the  reforestation,  forest  development,  and  forest  conservation 
activities  of  the  Bureau  of  Land  Management  and  for  related  ad- 
ministrative costs. 

Of  the  additional  $15  million  that  is  transferred  to  the  Reforesta- 
tion Trust  Fund  for  any  fiscal  year,  $14  million  is  to  be  allocated 
for  Oregon  and  California  Railroad  and  Coos  Bay  Wagon  Road 
grant  lands  in  Oregon.  The  remaining  $1  million  is  to  be  allocated 
for  public  domain  lands  located  in  any  State  based  on  (in  order  of 
priority):  (1)  the  level  of  timber  sales  (measured  in  board  feet) 
during  the  previous  calendar  year  from  public  domain  lands  locat- 
ed within  the  State;  (2)  the  amount  of  reforestation  backlog  in  the 
State;  (3)  the  need  for  planting  as  part  of  the  reforestation  pro- 
gram; and  (4)  the  need  for  forest  development  as  part  of  the  refor- 
estation program. 

The  Senate  amendment  also  provides  that  if  the  wood  product 
tariffs  are  insufficient  to  provide  an  additional  $15  million  for  any 
fiscal  year,  the  Treasury  Department  is  required  to  transfer  to  the 
Reforestation  Trust  Fund  an  amount  equal  to  the  shortfall  in  the 
wood  product  tariffs.  In  the  case  of  any  such  shortfall  in  the  wood 
product  tariffs,  93  Vfe  percent  of  the  amount  of  the  shortfall  is  to  be 
taken  from  the  Federal  portion  of  the  Bureau  of  Land  Management 
timber  receipt  payments  from  the  Coos  Bay  Wagon  Road  grant 
lands  in  Oregon  and  the  remainder  of  the  shortfall  is  to  be  taken 
from  the  Federal  portion  of  the  Bureau  of  Land  Management 
timber  receipt  payments  from  public  domain  lands  in  the  States. 

Effective  date. — The  provision  is  effective  on  October  1,  1992. 

Conference  agreement 

The  conference  agreement  does  not  include  the  provision  of  the 
Senate  amendment. 

5.  REPEAL  OF  INVESTMENT  RESTRICTIONS  APPLICABLE  TO  NUCLEAR 
DECOMMISSIONING  FUNDS 

Present  law 

A  taxpayer  that  is  required  to  decommission  a  nuclear  power 
plant  may  elect  to  deduct  certain  contributions  that  are  made  to  a 
nuclear  decommissioning  fund.  A  nuclear  decommissioning  fund  is 
a  segregated  fund  the  assets  of  which  are  to  be  used  exclusively  to 
pay  nuclear  decommissioning  costs,  taxes  on  fund  income,  and  cer- 
tain administrative  costs.  The  assets  of  a  nuclear  decommissioning 
fund  that  are  not  currently  required  for  these  purposes  must  be  in- 
vested in  (1)  public  debt  securities  of  the  United  States,  (2)  obliga- 
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tions  of  a  State  or  local  government  that  are  not  in  default  as  to 
principal  or  interest,  or  (3)  time  or  demand  deposits  in  a  bank  or 
an  insured  credit  union  located  in  the  United  States.  These  invest- 
ment restrictions  are  the  same  restrictions  which  apply  to  black 
lung  trusts  that  are  established  under  section  501(c)(21)  of  the 
Code. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  repeals  the  present-law  investment  re- 
strictions that  apply  to  nuclear  decommissioning  funds. 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  December  31,  1991. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

6.  DETERMINATIONS  OF  GAS  PRODUCED  FROM  QUALIFYING  SOURCES 
UNDER  THE  NONCONVENTIONAL  FUELS  PRODUCTION  CREDIT 

Present  law 

Nonconventional  fuels  are  eligible  for  a  production  credit  ("the 
section  29  credit")  equal  to  $3  per  barrel  or  Btu  oil  barrel  equiva- 
lent 1  (the  credit  amount  generally  is  adjusted  for  inflation,  except 
for  gas  produced  from  a  tight  formation).  Qualified  fuels  must  be 
produced  domestically  from  a  well  drilled,  or  a  facility  placed  in 
service,  before  January  1,  1993.  The  production  credit  is  available 
for  qualified  fuels  sold  before  January  1,  2003. 

Qualified  fuels  include  (1)  oil  produced  from  shala  and  tar  sands, 
(2)  gas  produced  from  geopressured  brine,  Devonian  shale,  coal 
seams,  a  tight  formation,  or  biomass  (i.e.,  any  organic  material 
other  than  oil,  natural  gas,  or  coal  (or  any  product  thereof),  and  (3) 
liquid,  gaseous,  or  solid  synthetic  fuels  produced  from  coal  (includ- 
ing lignite),  including  such  fuels  when  used  as  feedstocks.  The 
amount  of  the  credit  is  determined  without  regard  to  any  produc- 
tion attributable  to  a  property  from  which  gas  from  Devonian 
shale,  coal  seams,  geopressured  brine,  or  a  tight  formation  was  pro- 
duced in  marketable  quantities  before  1980. 

As  a  general  rule,  the  determination  of  whether  any  gas  is  pro- 
duced from  geopressured  brine,  Devonian  shale,  coal  seams,  or  a 
tight  formation  is  made  in  accordance  with  section  503  of  the  Natu- 
ral Gas  Policy  Act  of  1978  (the  "NGPA").2  The  term  "gas  from  a 
tight  formation"  means  only  gas  from  a  tight  formation  which 
either,  as  of  April  20,  1977,  was  committed  or  dedicated  to  inter- 
state commerce  (as  defined  in  section  2(18)  of  the  NGPA,  as  in 
effect  on  the  date  of  enactment  of  the  Omnibus  Budget  Reconcilia- 


1  A  barrel-of-oil  equivalent  generally  means  that  amount  of  the  qualifying  fuel  which  has  a 
Btu  content  of  5.8  million. 

2  P.L.  95-621,  Nov.  9,  1978. 
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tion  Act  of  1990,  or  is  produced  from  a  well  drilled  after  November 
5,  1990. 

Under  section  503  of  the  NGPA,3  if  any  State  or  Federal 
agency  4  makes  any  final  determination  that  a  well  produces  cer- 
tain "high-cost  natural  gas,"  5  that  determination  is  applicable 
unless  it  is  reversed  by  the  Federal  Energy  Regulatory  Commission 
(FERC)  under  special  procedures  established  under  the  NGPA.6 

Under  the  regulatory  authority  granted  to  it  by  the  NGPA, 
FERC  has  established  the  following  definitions  of  certain  types  of 
high-cost  natural  gas.  Natural  gas  produced  from  geopressured 
brine  is  natural  gas  which  is  dissolved  before  initial  production  of 
the  natural  gas  in  subsurface  brine  aquifers  with  at  least  10,000 
parts  of  dissolved  solids  per  million  parts  of  water  and  with  an  ini- 
tial reservoir  geopressure  gradient  in  excess  of  0.465  pounds  per 
square  inch  for  each  vertical  foot  of  depth.7 

Occluded  natural  gas  produced  from  coal  seams  means  naturally 
occurring  natural  gas  from  entrapment  from  the  fractures,  pores 
and  bedding  planes  of  coal  seams.8 

Natural  gas  produced  from  Devonian  shale  means  natural  gas 
produced  from  fractures,  micropores  and  bedding  planes  of  shales 
deposited  during  the  Paleozoic  Devonian  Period.  Shales  deposited 
during  such  period  are  defined  as  either  (1)  the  gross  Devonian  age 
stratigraphic  interval  encountered  by  a  well  bore,  at  least  95  per- 
cent of  which  has  a  gamma  ray  index  of  0.7  or  greater;  or  (2)  gener- 
ally, one  continuous  interval  within  the  gross  Devonian  age  strati- 
graphic  interval,  encountered  by  a  well  bore,  as  long  as  at  least  95 
percent  of  the  selected  Devonian  shale  interval  has  a  gamma  ray 
index  of  0.7  or  greater.9  When  measuring  the  Devonian  age  strati- 
graphic  interval,  the  gamma  ray  index  at  any  point  is  calculated 
by  dividing  the  gamma  ray  log  value  at  that  point  by  the  gamma 
log  value  at  the  shale  base  line  established  over  the  entire  Devoni- 
an age  interval  penetrated  by  the  well  bore. 

In  general,  guidelines  for  making  a  determination  that  a  forma- 
tion is  a  tight  formation  are  as  follows:  (1)  The  estimated  average 
in  situ  gas  permeability,  throughout  the  pay  section,  is  expected  to 
be  0.1  millidarcy  or  less;  (2)  the  stabilized  production  rate,  against 
atmospheric  pressure,  of  wells  completed  for  production  in  the  for- 
mation, without  stimulation,  is  not  expected  to  exceed  the  produc- 
tion rate  set  forth  by  FERC  in  regulations;  10  and  (3)  no  well 


3  15  U.S.C.  sec.  3413  (1988). 

4  Under  the  NGPA,  a  State  or  Federal  agency  having  regulatory  jurisdiction  with  respect  to 
the  production  of  natural  gas  is  authorized  to  make  determinations  for  qualifying  under  certain 
categories  of  natural  gas.  Such  an  agency,  however,  may  waive  its  authority  to  make  such  deter- 
minations by  entering  into  an  agreement  with  FERC  allowing  FERC  to  be  the  determination- 
making  body.  (15  U.S.C.  sec.  3413(c)  (1988).) 

5  Under  the  NGPA,  high-cost  natural  gas  includes  gas  produced  from  geopressured  brine,  coal 
seams,  or  Devonian  shale.  In  addition,  the  NGPA  grants  FERC  the  authority  to  treat  other 
types  of  natural  gas  as  high-cost  natural  gas  if  the  gas  is  produced  under  such  other  conditions 
that  FERC  determines  to  present  extraordinary  risks  or  costs.  Under  this  authority,  FERC 
treats  gas  produced  from  a  tight  formation  as  high-cost  natural  gas.  (15  U.S.C.  sec.  3317(c) 
(1988).) 

6  15  U.S.C.  sec.  3413(a)(1)  (1988). 
7 18  C.F.R.  sec.  272.103(c). 

8  18  C.F.R.  sec.  272.103(d). 

9  18  C.F.R.  sec.  272.103(e). 

10  See  table  in  18  C.F.R.  sec.  271.703(cXD(B). 
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drilled  into  the  recommended  tight  formation  is  expected  to 
produce,  without  stimulation,  more  than  5  barrels  of  crude  oil  per 
day.11  The  FERC  regulations  establishing  a  definition  of  tight  for- 
mation also  set  forth  determination  and  review  requirements  simi- 
lar to  those  provided  by  the  NGPA  for  high-cost  natural  gas. 

Any  Federal  or  State  agency  that  makes  a  determination  that  a 
formation  is  a  tight  formation  or  that  a  well  produces  high-cost 
natural  gas  is  required  to  provide  timely  notice  in  writing  of  such 
determination  to  FERC. 1 2  The  notice  must  include  such  substantia- 
tion and  be  in  such  a  manner  as  FERC  may,  by  ruling,  require. 

The  NGPA  provides  that  FERC  will  reverse  any  final  State  or 
Federal  agency  determination  that  a  formation  is  a  tight  formation 
or  that  a  well  produces  high-cost  natural  gas  if  (1)  FERC  finds  that 
such  determination  is  not  supported  by  substantial  evidence  in  the 
record  upon  which  such  determination  was  made;  and  (2)  the  pre- 
liminary finding  and  required  notice  thereof  is  made  within  45 
days  after  the  date  on  which  FERC  received  notice  of  the  determi- 
nation by  the  State  or  Federal  agency  and  the  final  finding  is  made 
within  120  days  after  the  date  of  the  preliminary  finding.13  If  (1) 
FERC  finds  that  a  State  or  Federal  agency  determination  is  not 
consistent  with  information  contained  in  FERC's  public  records, 
and  which  is  not  part  of  the  record  upon  which  the  State  or  Feder- 
al agency's  determination  was  made,  and  (2)  the  preliminary  find- 
ing by  FERC  and  required  notice  thereof  is  made  within  45  days 
after  the  date  on  which  FERC  received  notice  of  the  determination 
and  the  final  finding  is  made  within  120  days  after  the  date  of  the 
preliminary  finding,  FERC  may  remand  the  matter  to  the  State  or 
Federal  agency  for  consideration  of  such  information.14  If  the 
agency,  after  consideration  of  the  information  transmitted  to  it  by 
FERC,  affirms  its  previous  determination,  such  determination,  as 
so  affirmed,  is  subject  to  additional  review  by  FERC.  Such  findings 
and  remands  by  FERC  may  be  subject  to  judicial  review. 1 5 

In  general,  any  final  determination  by  a  State  or  Federal  agency 
(or  by  FERC)  that  a  formation  is  a  tight  formation  or  that  a  well 
produces  high-cost  natural  gas  which  is  no  longer  subject  to  FERC 
or  judicial  review  is  thereafter  binding  with  respect  to  such  natural 
gas.16 

In  1989,  the  Natural  Gas  Wellhead  Decontrol  Act 17  was  enacted. 
That  Act  repealed  Title  I  of  the  NGPA,  effective  on  January  1, 
1993.  It  also  repealed  FERC's  determination  review  responsibility 
under  section  503  of  the  NGPA.  The  legislative  history  to  the  1989 
legislation  stated  that  the  Senate  Committee  on  Energy  and  Natu- 
ral Resources  did  not  intend,  by  repealing  sections  of  the  NGPA 
referenced  in  section  29  of  the  Internal  Revenue  Code,  to  reflect  an 
adverse  judgment  as  to  the  merits  of  the  tax  credits  for  any  catego- 
ries of  natural  gas  production  that  might  be  affected  by  such 
action.18  In  view  of  this  indication  that  Congress  did  not  intend  the 


11  18  C.F.R.  sec.  271.703(c). 

12  15  U.S.C.  sec.  3413(a)(2)  (1988). 

13  15  U.S.C.  sec.  3413(b)(1)  (1988). 

14  15  U.S.C.  sec.  3413(b)(2)  (1988). 

15  15  U.S.C.  sec.  3413(bX4)  (1988). 

16  15  U.S.C.  sec.  3413(d)  (1988). 

17  P  L.  101-60,  July  26,  1989. 

18  S.  Rep.  No.  101-39,  101st  Cong.,  1st  Sess.  9  (1989). 
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1989  legislation  to  limit  the  availability  of  the  section  29  credit, 
FERC  announced  that  it  will  continue  to  process  well  determina- 
tions until  January  1,  1993,  in  order  to  allow  producers  to  obtain 
tax  credits  that  are  dependent  upon  such  determinations  even  if 
the  gas  has  been  otherwise  decontrolled. 1 9 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  with  respect  to  determina- 
tions required  under  the  Internal  Revenue  Code  of  whether  gas  is 
produced  from  geopressured  brine,  Devonian  shale,  coal  seams,  or 
from  a  tight  formation,  in  the  event  that  such  a  determination  is 
not  made  by  the  Federal  Energy  Regulatory  Commission  in  accord- 
ance with  section  503  of  the  Natural  Gas  Policy  Act  of  1978  due  to 
the  expiration  of  that  statute,  the  Secretary  of  Treasury  is  required 
to  make  such  determinations.  For  this  purpose,  the  Senate  amend- 
ment mandates  that  any  such  determination  by  the  Treasury  De- 
partment be  based  on  the  guidelines  for  making  determinations  set 
forth  in  the  Natural  Gas  Policy  Act  of  1978  (and  in  regulations 
thereunder)  prior  to  its  repeal. 

In  addition,  the  Senate  amendment  clarifies  that  for  purposes  of 
the  section  29  credit,  the  definitions  of  gas  produced  from  geopres- 
sured brine,  Devonian  shale,  coal  seams,  or  from  a  tight  formation 
are  as  established  by  the  Federal  Energy  Regulatory  Commission 
under  the  Natural  Gas  Policy  Act  of  1978  prior  to  repeal  of  provi- 
sions of  that  statute  relating  to  such  definitions. 

Effective  date. — The  provision  is  effective  for  determinations  not 
made  by  the  Federal  Energy  Regulatory  Commission  as  a  result  of 
the  repeal  of  relevant  provisions  of  the  Natural  Gas  Policy  Act  of 
1978. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
N.  Estate  and  Gift  Tax  Provisions 

1.  WAIVER  OF  RIGHT  OF  RECOVERY  FOR  CERTAIN  MARITAL  DEDUCTION 

PROPERTY 

Present  law 

For  estate  and  gift  tax  purposes,  a  marital  deduction  is  allowed 
for  qualified  terminable  interest  property  (QTIP).  Such  property 
generally  is  included  in  the  surviving  spouse's  gross  estate.  The 
surviving  spouse's  estate  is  entitled  to  recover  the  portion  of  the 
estate  tax  attributable  to  such  inclusion  from  the  person  receiving 
the  property,  unless  the  spouse  directs  otherwise  by  will  (sec. 
2207 A).  A  will  provision  specifying  that  all  taxes  be  paid  by  the 
estate  may  waive  the  right  of  recovery. 


19  F.E.R.C.  Order  No.  523,  55  Fed.  Reg.  17425,  April  25,  1990. 
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The  gross  estate  includes  the  value  of  previously  transferred 
property  in  which  the  decedent  retains  enjoyment  or  the  right  to 
income  (sec.  2036).  The  estate  is  entitled  to  recover  from  the  person 
receiving  the  property  a  portion  of  the  estate  tax  attributable  to 
the  inclusion  (sec.  2207B).  This  right  may  be  waived  only  by  a  pro- 
vision in  the  will  (or  revocable  trust)  specifically  referring  to  sec- 
tion 2207B. 

House  bill 

The  House  bill  provides  that  the  right  of  recovery  with  respect  to 
QTIP  is  waived  to  the  extent  that  language  in  the  decedent's  will 
or  revocable  trust  specifically  so  indicates.  The  bill  also  provides 
that  the  right  of  contribution  for  property  over  which  the  decedent 
retained  enjoyment  or  the  right  to  income  is  waived  by  such  indica- 
tion. 

Effective  date. — The  provision  applies  to  decedents  dying  after 
the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

2.  INCLUSION  IN  GROSS  ESTATE  OF  CERTAIN  GIFTS  MADE  WITHIN  THREE 

YEARS  OF  DEATH 

Present  law 

The  first  $10,000  of  gifts  of  present  interests  to  each  donee 
during  any  one  calendar  year  are  excluded  from  Federal  gift  tax. 

The  value  of  the  gross  estate  includes  the  value  of  any  previously 
transferred  property  if  the  decedent  retained  the  power  to  revoke 
the  transfer  (sec.  2038).  The  gross  estate  also  includes  the  value  of 
any  property  with  respect  to  which  such  power  is  relinquished 
during  the  three  years  before  death  (sec.  2035).  This  rule  has  been 
interpreted  to  include  in  the  gross  estate  certain  transfers  made 
from  a  revocable  trust  within  three  years  of  death.1  Such  inclusion 
subjects  gifts  that  would  otherwise  qualify  under  the  annual 
$10,000  exclusion  to  estate  tax. 

House  bill 

The  House  bill  provides  that  a  transfer  from  a  trust  over  which 
the  grantor  held  the  power  to  revoke  would  be  treated  as  if  made 
directly  by  the  grantor.  Thus,  an  annual  exclusion  gift  from  such 
trust  is  not  included  in  the  gross  estate. 

The  bill  also  revises  section  2035  to  improve  its  clarity. 


1  See,  e.g.,  Jalkut  Estate  v.  Commissioner.  96  T.C.  675  (1991)  (transfers  from  revocable  trust  to 
permissible  beneficiaries  of  the  trust  includible  in  the  grantor's  gross  estate);  LTR  9117003 
(same). 
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Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment.  The  conferees  intend  that  no  inference  be  drawn  from 
the  provision  with  respect  to  the  treatment  of  transfers  from  revo- 
cable trusts  under  present  law. 

Effective  date. — The  provision  applies  to  decedents  dying  after 
the  date  of  enactment. 

3.  DEFINITION  OF  QUALIFIED  TERMINABLE  INTEREST  PROPERTY 

Present  law 

A  marital  deduction  is  allowed  for  qualified  terminable  interest 
property  (QTIP).  Property  is  QTIP  only  if  the  surviving  spouse  has 
a  qualifying  income  interest  for  life  (e.g.,  the  spouse  is  entitled  to 
all  of  the  income  from  the  property,  payable  at  least  annually). 
QTIP  generally  is  includible  in  the  surviving  spouse's  gross  estate. 

Under  proposed  Treasury  regulations,  an  income  interest  may 
constitute  a  qualifying  income  interest  for  life  even  if  income  accu- 
mulating between  the  last  distribution  date  and  the  date  of  the  sur- 
viving spouse's  death  (the  "accumulated  income")  is  not  required  to 
be  distributed  to  the  surviving  spouse  or  the  surviving  spouse's 
estate.  See  Prop.  Treas.  Reg.  sees.  20.2056(b)-7(c)(l),  25.2523(f)-l(b). 
Contrary  to  the  proposed  regulations,  the  United  States  Tax  Court 
has  held  that  in  order  to  satisfy  the  QTIP  requirements,  the  accu- 
mulated income  must  be  paid  to  the  spouse's  estate  or  be  subject  to 
a  power  of  appointment  held  by  the  spouse.  See  Estate  of  Howard 
v.  Commissioner,  91  T.C.  329,  338  (1988),  revd,  910  F.2d  633  (9th 
Cir.  1990). 

House  bill 

Under  the  House  bill,  an  income  interest  does  not  fail  to  be  a 
qualified  income  interest  for  life  solely  because  the  accumulated 
income  is  not  required  to  be  distributed  to  the  surviving  spouse. 
Such  income  is  includible  in  the  surviving  spouse's  gross  estate. 

Effective  date. — The  House  bill  applies  to  decedents  dying,  and 
gifts  made,  after  date  of  enactment.  However,  the  bill  does  not  in- 
clude in  the  surviving  spouse's  gross  estate  property  transferred 
before  the  date  of  enactment  for  which  no  marital  deduction  was 
claimed. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment.  The  conferees  intend  that  no  inference  be  drawn  from 
the  provision  with  respect  to  the  definition  of  a  qualified  income 
interest  for  life  under  present  law. 
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4.  INCLUDE  FRACTIONAL  SHARE  OF  PROPERTY  QUALIFYING  FOR  THE 
MARITAL  DEDUCTION  IN  THE  GROSS  ESTATE 

Present  law 

A  marital  deduction  against  the  estate  and  gift  tax  generally  is 
permitted  for  the  value  of  property  passing  between  spouses.  No 
marital  deduction  is  permitted,  however,  if,  upon  termination  of 
the  spouse's  interest,  possession  or  enjoyment  of  the  property 
passes  to  another  person  (the  "terminable  interest  rule").  Certain 
exceptions  to  this  rule  may  apply  if  the  spouse  receives  a  general 
power  of  appointment  over,  or  an  income  interest  in,  a  "specific 
portion"  of  property  (sec.  2056(b)  (5),  (6),  (7)).  The  spouse  is  subject 
to  transfer  tax  on  property  over  which  he  or  she  holds  a  general 
power  of  appointment. 

A  Treasury  regulation  defines  a  "specific  portion"  to  be  a  frac- 
tional or  percentile  share  of  a  property  interest  (Treas.  Reg.  sec. 
20.2056(b)-5(c)).  Finding  this  regulation  invalid,  courts  have  held 
that  the  term  "specific  portion"  includes  a  fixed  dollar  amount.  See 
Northeastern  Pennsylvania  National  Bank  &  Trust  Co.  v.  United 
States,  387  U.S.  213  (1967);  Estate  of  Alexander  v.  Commissioner,  82 
T.C.  34  (1984),  aff  d,  No.  8401600  (4th  Cir.  April  3,  1985).  Under  the 
court  holdings,  appreciation  in  certain  marital  deduction  property 
may  be  includible  in  neither  spouse's  estate. 

House  bill 

The  House  bill  provides  that,  for  purposes  of  the  marital  deduc- 
tion, a  "specific  portion"  only  includes  a  portion  determined  on  a 
fractional  or  percentage  basis.  Thus,  a  trust  does  not  qualify  under 
the  exceptions  to  the  terminable  interest  rule  unless  the  required 
income  interest  and  general  power  of  appointment  are  expressed  as 
a  fraction  or  a  percentage  of  the  property.  The  bill  thereby  reverses 
the  court  holdings  and  codifies  the  position  of  the  Treasury  regula- 
tions. The  bill  does  not  generally  affect  the  marital  deduction  al- 
lowed for  a  pecuniary  formula  marital  deduction  bequest.  See,  e.g., 
Rev.  Rul.  64-19,  1964-1  C.B.  682. 

Effective  date. — The  House  bill  generally  applies  to  gifts  made, 
and  decedents  dying,  after  date  of  enactment.  The  bill  does  not 
apply  to  a  transfer  under  a  will  or  revocable  trust  executed  before 
the  date  of  enactment  if  either  (1)  on  that  date  the  decedent  was 
under  a  mental  disability  to  change  the  disposition  of  his  property 
and  did  not  regain  his  competence  to  dispose  of  such  property 
before  the  date  of  death,  or  (2)  the  decedent  dies  within  three  years 
after  the  date  of  enactment.  The  bill  applies,  however,  if  the  will  or 
trust  is  amended  after  the  date  of  enactment  in  any  respect  that 
increases  the  amount  of  the  transfer  qualifying  for  the  marital  de- 
duction or  alters  the  terms  by  which  the  interest  passes. 

Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment.  The  conferees  intend  that  no  inference  be  drawn  from 
the  provision  with  respect  to  definition  of  ' 'specific  portion"  under 
present  law. 

5.  REQUIREMENTS  FOR  QUALIFIED  DOMESTIC  TRUST 

Present  law 

A  deduction  generally  is  allowed  for  Federal  estate  tax  purposes 
for  the  value  of  property  passing  to  a  spouse.  The  Technical  and 
Miscellaneous  Revenue  Act  of  1988  ("TAMRA")  denied  the  marital 
deduction  for  property  passing  to  a  noncitizen  spouse  outside  a 
qualified  domestic  trust  ("QDT").  An  estate  tax  is  imposed  on 
corpus  distributions  from  a  QDT. 

TAMRA  defined  a  QDT  as  a  trust  that,  among  other  things,  re- 
quired all  trustees  be  U.S.  citizens  or  domestic  corporations.  This 
provision  was  modified  in  the  Omnibus  Budget  Reconciliation  Acts 
of  1989  and  1990  to  require  that  at  least  one  trustee  be  a  U.S.  citi- 
zen or  domestic  corporation  and  that  no  corpus  distribution  be 
made  unless  such  trustee  has  the  right  to  withhold  any  estate  tax 
imposed  on  the  distribution  (the  "withholding  requirement" ). 

House  bill 

The  House  bill  treats  a  trust  created  before  the  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990  as  satisfying  the  with- 
holding requirement  if  its  governing  instrument  requires  that  all 
trustees  be  U.S.  citizens  or  domestic  corporations. 

Effective  date. — The  bill  applies  as  if  included  in  the  Omnibus 
Budget  Reconciliation  Act  of  1990. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

6.  ELECTION  OF  SPECIAL  USE  VALUATION  OF  FARM  PROPERTY  FOR 
ESTATE  TAX  PURPOSES 

Present  law 

For  estate  tax  purposes,  an  executor  may  elect  to  value  certain 
real  property  used  in  farming  or  other  closely  held  business  oper- 
ations at  its  current  use  value  rather  than  its  highest  and  best  use 
(sec.  2032A).  A  written  agreement  signed  by  each  person  with  an 
interest  in  the  property  must  be  filed  with  the  election. 

Treasury  regulations  require  that  a  notice  of  election  and  certain 
information  be  filed  with  the  Federal  estate  tax  return  (Treas.  Reg. 
sec.  20.2032A-8).  The  administrative  policy  of  the  Treasury  Depart- 
ment is  to  disallow  current  use  valuation  elections  unless  the  re- 
quired information  is  supplied. 
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Under  procedures  prescribed  by  the  Secretary  of  the  Treasury, 
an  executor  who  makes  the  election  and  substantially  complies 
with  the  regulations  but  fails  to  provide  all  required  information  or 
the  signatures  of  all  persons  with  an  interest  in  the  property  may 
supply  the  missing  information  within  a  reasonable  period  of  time 
(not  exceeding  90  days)  after  notification  by  the  Secretary. 

House  bill 

The  House  bill  extends  the  procedures  allowing  subsequent  sub- 
mission of  information  to  any  executor  who  makes  the  election  and 
submits  the  recapture  agreement,  without  regard  to  compliance 
with  the  Treasury  regulations.  Thus,  the  bill  allows  the  current  use 
valuation  election  if  the  executor  supplies  the  required  information 
within  a  reasonable  period  of  time  (not  exceeding  90  days)  after  no- 
tification by  the  IRS.  During  that  time  period,  the  bill  also  allows 
addition  of  signatures  to  a  previously  filed  agreement. 

Effective  date. — The  House  bill  applies  to  decedents  dying  after 
the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

7.  INCOME  TAXATION  OF  ACCUMULATION  TRUSTS 

Present  law 

In  general 

A  nongrantor  trust  is  treated  as  a  separate  taxpayer  for  Federal 
income  tax  purposes.  Such  trust  is  generally  treated  as  a  conduit 
with  respect  to  amounts  distributed  currently  and  taxed  as  an  indi- 
vidual with  respect  to  undistributed  income.  The  conduit  treatment 
is  achieved  by  allowing  the  trust  a  deduction  for  amounts  distribut- 
ed to  beneficiaries  during  the  taxable  year  to  the  extent  of  distrib- 
utable net  income  and  by  including  the  distributions  in  the  benefi- 
ciaries' income. 

Distributions  of  accumulated  income 

A  distribution  of  previously  accumulated  income  is  taxed  under 
the  so-called  throwback  rules,  which  provide  that  beneficiaries  are 
taxed  on  distributions  of  previously  accumulated  income  from 
trusts  in  substantially  the  same  manner  as  if  the  income  had  been 
distributed  in  the  year  received. 

Distributions  of  appreciated  property 

If  property  is  sold  within  two  years  of  its  contribution  to  a  trust, 
the  gain  that  would  have  been  recognized  had  the  contributor  sold 
the  property  is  taxed  at  the  contributor's  marginal  tax  rates  (sec. 
644).  In  effect,  section  644  treats  such  gains  as  if  the  contributor 
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had  realized  the  gain  and  then  transferred  the  net  after-tax  pro- 
ceeds from  the  sale  to  the  trust  as  corpus. 

Treatment  of  multiple  trusts 

Effective  March  1,  1984,  two  or  more  trusts  are  treated  as  one 
trust  if  (1)  the  trusts  have  substantially  the  same  grantor  or  gran- 
tors and  substantially  the  same  primary  beneficiary  or  benefici- 
aries, and  (2)  a  principal  purpose  for  the  existence  of  the  trusts  is 
the  avoidance  of  Federal  income  tax  (sec.  643(f)).  For  trusts  that 
were  irrevocable  as  of  that  date,  section  643(f)  applies  only  to  subse- 
quent contributions  to  corpus. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  exempts  amounts  accumulated  in  domes- 
tic trusts  after  December  31,  1992,  from  ' 'throwback  rules."  It  also 
provides  that  precontribution  gain  on  property  sold  by  a  domestic 
trust  is  no  longer  taxed  at  the  contributor's  marginal  tax  rates. 
The  amendment  does  not  apply  to  a  trust  created  before  March  1, 
1984,  unless  the  taxpayer  establishes  that  the  trust  would  not  have 
been  aggregated  under  the  standard  contained  in  section  643(f). 

Effective  date. — The  change  in  the  throwback  rules  applies  to 
taxable  years  beginning  after  the  December  31,  1992.  The  modifica- 
tion in  section  644  applies  to  sales  or  exchanges  after  December  31, 
1992. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

O.  Excise  Tax  Simplification 

1.  FUELS  TAX  PROVISIONS 

a.  Consolidate  provisions  imposing  diesel  and  aviation  fuel  excise 
taxes 

Present  law 

Code  section  4091  imposes  a  tax  on  the  sale  of  diesel  and  aviation 
fuel  by  a  ' 'producer."  The  term  producer  generally  includes  refin- 
ers, compounders,  blenders,  and  wholesalers  who  are  registered 
with  the  Internal  Revenue  Service.  The  term  also  includes  persons 
to  whom  diesel  or  aviation  fuel  has  been  sold  tax-free. 

As  a  backup,  section  4041  imposes  a  tax  on  certain  sales  or  uses 
of  diesel  and  aviation  fuel  if  a  taxable  sale  of  such  fuel  does  not 
occur  under  section  4091. 

House  bill 

The  House  bill  combines  the  diesel  and  aviation  fuel  tax  provi- 
sions currently  divided  between  Code  sections  4041  and  4091  into  a 
revised  section  4091.  The  use  of  diesel  and  aviation  fuel  in  a  tax- 
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able  use  by  producers  will  be  taxed  under  section  4091,  and  the  def- 
inition of  producer  is  clarified  to  include  purchasers  in  tax-reduced 
sales. 

The  bill  also  simplifies  the  Code  by  eliminating  two  unnecessary 
provisions,  sections  4041(b)(1)(B)  and  (j)  of  the  Code.  These  provi- 
sions are  redundant. 

Effective  date. — The  provision  is  effective  for  sales  or  uses  on  or 
after  January  1,  1993. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

b.  Permit  refund  of  tax  to  taxpayer  for  diesel  and  aviation  fuel 
resold  to  certain  exempt  purchasers 

Present  law 

As  a  general  matter,  purchasers  who  use  tax-paid  fuels  for  an 
exempt  use  are  entitled  to  a  refund  or  credit.  Purchasers  of  tax- 
paid  fuels  generally  are  not  permitted  a  refund  or  credit  if  they 
resell  the  fuels  to  another  person  who  subsequently  uses  them  in 
an  exempt  use. 

However,  persons  who  buy  and  then  resell  (a)  fuel  subject  to  the 
special  motor  fuel  or  gasoline  taxes  or  (b)  certain  other  articles  are 
permitted  a  refund  or  credit  (in  place  of  the  ultimate  users  claim- 
ing the  credit  or  refund)  if  they  resell  the  fuel  or  article  for  use  in 
the  following  exempt  uses:  (1)  export,  (2)  supplies  for  aircraft  or 
vessels,  (3)  use  by  a  State  or  local  government,  or  (4)  use  by  a  non- 
profit educational  organization  for  its  exclusive  use. 

House  bill 

The  House  bill  allows  a  refund  or  credit  to  sellers  of  diesel  and 
aviation  fuel  who  purchase  the  fuels  tax-paid  and  re-sell  the  fuels 
without  payment  of  tax  for  any  of  the  four  exempt  uses  described 
above. 

Effective  date. — The  provision  is  effective  for  sales  on  or  after 
January  1,  1993. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 
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c.  Consolidate  refund  provisions  for  fuel  excise  taxes 

Present  law 

As  a  general  matter,  purchasers  who  use  fuels  for  exempt  uses 
are  entitled  to  a  refund  if  the  fuels  have  been  purchased  tax-paid. 
The  refund  provisions  for  the  fuels  excise  taxes  are  found  in  sever- 
al sections  of  the  Code. 

In  general,  a  purchaser  entitled  to  a  refund  may  file  a  quarterly 
refund  claim  for  any  of  the  first  three  quarters  of  the  purchaser's 
tax  year,  if  the  claim  exceeds  a  threshold  dollar  amount  (with  the 
lowest  threshold  being  $750).  The  threshold  amounts  differ  for  dif- 
ferent fuels  and  different  exempt  uses.  A  purchaser  cannot  file  a 
quarterly  claim  for  refund  for  its  fourth  quarter,  but  must  file  the 
claim  as  a  credit  on  that  year's  income  tax  return. 

There  is  an  expedited  procedure  for  gasohol  blenders  claiming  a 
refund  of  part  of  the  excise  tax  included  in  the  price  of  the  gasoline 
used  for  blending  into  gasohol. 

Finally,  only  an  income  tax  credit,  and  not  a  refund,  may  be 
claimed  for  excise  taxes  on  gasoline  and  special  motor  fuel  used  on 
a  farm  for  farming  purposes. 

House  bill 

The  House  bill  consolidates  the  user  credit  and  refund  provisions 
for  the  fuels  excise  taxes  into  one  section  of  the  Code.  The  bill  also 
combines  the  three  refund  procedures  for  fuels  taxes  into  a  uni- 
form refund  procedure.  The  new  uniform  refund  procedure  permits 
an  exempt  user  to  aggregate  its  refund  claims  for  all  fuels  taxes 
and  file  for  a  refund  in  any  calendar  quarter  in  which  the  amount 
of  the  aggregate  claim  exceeds  $750.  The  uniform  refund  procedure 
also  permits  such  a  user  to  file  for  a  refund  for  its  fourth  quarter 
rather  than  apply  for  a  credit. 

The  special  expedited  procedure  for  gasohol  blenders  is  un- 
changed. 

Effective  date. — The  provision  is  effective  for  sales  on  or  after 
January  1,  1993. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

d.  Repeal  waiver  requirement  for  fuel  tax  refunds  for  cropdusters 

and  other  fertilizer  applicators 

Present  law 

In  general,  farmers  who  use  gasoline  and  aviation  fuel  on  farms 
are  entitled  to  refunds  of  the  taxes  that  have  been  paid  on  that 
fuel.  Cropdusters  and  other  fertilizer  applicators  that  use  gasoline 
and  aviation  fuel  on  farms  are  entitled  to  refunds  of  the  taxes  paid 


623 


on  that  fuel  in  lieu  of  the  farmers,  but  only  if  the  owners  or  opera- 
tors of  the  farms  waive  their  right  to  refunds  for  such  fuel. 

House  bill 

The  House  bill  eliminates  the  waiver  requirement  for  fuels  tax 
refunds  for  cropdusters  and  other  fertilizer  applicators. 

Effective  date. — The  provision  is  effective  for  fuels  purchased  on 
or  after  January  1,  1993. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

e.  Authorize  exceptions  from  information  reporting  for  certain  sales 
of  diesel  and  aviation  fuel 

Present  law 

Certain  producers  and  importers  and  purchasers  are  required  to 
file  information  returns  for  reduced-tax  sales  of  diesel  and  aviation 
fuel. 

House  bill 

The  House  bill  permits  the  Internal  Revenue  Service  by  regula- 
tion to  provide  exceptions  to  the  mandatory  information  return  re- 
quirement for  certain  sales  of  diesel  and  aviation  fuel. 

Effective  date. — The  provision  applies  to  sales  on  or  after  Janu- 
ary 1,  1993. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

2.  PROVISIONS  RELATING  TO  DISTILLED  SPIRITS,  WINES,  AND  BEER 

Present  law 

Refund  on  return  to  bonded  premises  of  imported  bottled  distilled 
spirits 

Present  law  provides  that  when  tax-paid  distilled  spirits  which 
have  been  withdrawn  from  bonded  premises  of  a  distilled  spirits 
plant  are  returned  for  destruction  or  redistilling,  the  excise  taxes 
are  refunded  (sec.  5008(c)).  This  provision  does  not  apply  to  import- 
ed bottled  distilled  spirits  because  they  are  withdrawn  from  cus- 
toms custody  and  not  from  bonded  premises. 
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Bond  for  exported  distilled  spirits 

Bond  generally  must  be  furnished  to  the  Treasury  Department 
when  distilled  spirits  are  removed  from  bonded  premises  for  expor- 
tation without  payment  of  tax.  These  bonds  are  cancelled  or  cred- 
ited when  evidence  is  submitted  to  the  Department  of  the  Treasury 
that  the  distilled  spirits  have  been  exported  (sec.  5175(c)). 

Distilled  spirits  plant  records 

Distilled  spirits  plant  proprietors  are  required  to  maintain 
records  of  their  production,  storage,  denaturation,  and  other  proc- 
essing activities  on  the  premises  where  the  operations  covered  by 
the  records  are  carried  on  (sec.  5207(c)). 

Transfers  from  breweries  to  distilled  spirits  plants 

Under  present  law,  beer  may  be  transferred  without  payment  of 
tax  from  a  brewery  to  a  distilled  spirits  plant  to  be  used  in  the  pro- 
duction of  distilled  spirits,  but  only  if  the  brewery  is  contiguous  to 
the  distilled  spirits  plant  (sec.  5222(b)). 

Posting  of  sign  by  wholesale  liquor  dealers 

Wholesale  liquor  dealers  (i.e.,  dealers,  other  than  wholesale  deal- 
ers in  beer  alone,  who  sell  distilled  spirits,  wines,  or  beer  to  other 
persons  who  re-sell  such  products)  are  required  to  post  a  sign  con- 
spicuously on  the  outside  of  their  place  of  business  indicating  that 
they  are  wholesale  liquor  dealers  (sec.  5115). 

Refund  of  tax  for  wine  returned  to  bond 

Under  present  law,  when  unmerchantable  wine  is  returned  to 
bonded  production  premises,  tax  that  has  been  paid  is  returned  or 
credited  to  the  proprietor  of  the  bonded  wine  cellar  to  which  the 
wine  is  delivered  (sec.  5044).  In  contrast,  when  beer  is  returned  to  a 
brewery,  tax  that  has  been  paid  is  returned  or  credited,  regardless 
of  whether  the  beer  is  unmerchantable  (sec.  5056(a)). 

Use  of  ameliorating  material  in  certain  wines 

The  Code  contains  rules  governing  the  extent  to  which  amelio- 
rating material  (e.g.,  sugar)  may  be  added  to  wines  made  from  high 
acid  fruits  and  the  product  still  be  labelled  as  a  standard,  natural 
wine.  In  general,  ameliorating  material  may  not  exceed  35  percent 
of  the  volume  of  juice  and  ameliorating  material  combined  (sec. 
5383(b)(1)).  However,  wines  made  exclusively  from  loganberries, 
currants,  or  gooseberries  are  permitted  a  volume  of  ameliorating 
material  of  up  to  60  percent  (sec.  5384(b)(2)(D)). 

Domestically  produced  beer  for  use  by  foreign  embassies,  etc. 

Under  present  law,  domestically  produced  distilled  spirits  and 
wine  may  be  removed  from  bond,  without  payment  of  tax,  for 
transfer  to  any  customs  bonded  warehouse  for  storage  pending  re- 
moval for  the  official  or  family  use  of  representatives  of  foreign 
governments  or  public  international  organizations  (sees.  5066  and 
5362(e)).  (A  similar  rule  also  applies  to  imported  distilled  spirits, 
wine,  and  beer.)  No  such  provision  exists  under  present  law  for  do- 
mestically produced  beer. 


625 


Withdrawal  of  beer  for  destruction 

Present  law  does  not  specifically  permit  beer  to  be  removed  from 
a  brewery  for  destruction  without  payment  of  tax. 

Records  of  exportation  of  beer 

Present  law  provides  that  a  brewer  is  allowed  a  refund  of  tax 
paid  on  exported  beer  upon  submission  to  Treasury  Department  of 
certain  records  indicating  that  the  beer  has  been  exported  (sec. 
5055). 

Transfer  to  brewery  of  beer  imported  in  bulk 

Imported  beer  brought  into  the  United  States  in  bulk  containers 
may  not  be  transferred  from  customs  custody  to  brewery  premises 
without  payment  of  tax.  Under  certain  circumstances,  distilled 
spirits  imported  into  the  United  States  in  bulk  containers  may  be 
transferred  from  customs  custody  to  bonded  premises  of  a  distilled 
spirits  plant  without  payment  of  tax  (sec.  5232). 

House  bill 

Return  of  imported  bottled  distilled  spirits 

The  procedures  for  refunds  of  tax  collected  on  imported  bottled 
distilled  spirits  returned  to  bonded  premises  are  conformed  to  the 
rules  for  domestically  produced  and  imported  bulk  distilled  spirits. 
Thus,  refunds  are  available  for  all  distilled  spirits  on  their  return 
to  a  bonded  distilled  spirits  plant. 

Bond  for  exported  distilled  spirits 

For  purposes  of  cancelling  or  crediting  bonds  furnished  when  dis- 
tilled spirits  are  removed  from  bonded  premises  for  exportation, 
the  Treasury  Department  is  authorized  to  permit  records  of  expor- 
tation to  be  maintained  by  the  exporter,  rather  than  requiring  sub- 
mission of  proof  of  exportation  to  Treasury  in  all  cases. 

Distilled  spirits  plant  records 

Distilled  spirits  plant  proprietors  are  permitted  to  maintain 
records  of  their  activities  at  locations  other  than  the  premises 
where  the  operations  covered  by  the  records  are  carried  on  (e.g., 
corporate  headquarters),  provided  that  the  records  are  available  for 
inspection  by  the  Treasury  Department  during  business  hours. 

Transfers  from  breweries  to  distilled  spirits  plants 

The  House  bill  allows  beer  to  be  transferred  without  payment  of 
tax  from  a  brewery  to  a  distilled  spirits  plant  to  be  used  in  the  pro- 
duction of  distilled  spirits,  regardless  of  whether  the  brewery  is 
contiguous  to  the  distilled  spirits  plant. 

Posting  of  sign  by  wholesale  liquor  dealers 

The  requirement  that  wholesale  liquor  dealers  post  a  sign  out- 
side their  place  of  business  indicating  that  they  are  wholesale 
liquor  dealers  is  repealed. 
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Refund  of  tax  for  wine  returned  to  bond 

The  House  bill  deletes  the  requirement  that  wine  returned  to 
bonded  premises  be  "unmerchantable"  in  order  for  tax  to  be  re- 
funded to  the  proprietor  of  the  bonded  wine  cellar  to  which  the 
wine  is  delivered. 

Use  of  ameliorating  material  in  certain  wines 

The  wine  labelling  restrictions  are  modified  to  allow  any  wine 
made  exclusively  from  a  fruit  or  berry  with  a  natural  fixed  acid  of 
20  parts  per  thousand  or  more  (before  any  correction  of  such  fruit 
or  berry)  to  contain  a  volume  of  ameliorating  material  not  in 
excess  of  60  percent. 

Domestically  produced  beer  for  use  by  foreign  embassies,  etc. 

The  House  bill  extends  to  domestically  produced  beer  the 
present-law  rule  applicable  to  domestically  produced  distilled  spir- 
its and  wine  (and  imported  distilled  spirits,  wine,  and  beer)  which 
permits  these  products  to  be  withdrawn  without  payment  of  tax  for 
the  official  or  family  use  of  representatives  of  foreign  governments 
or  public  international  organizations. 

Withdrawal  of  beer  for  destruction 

The  House  bill  allows  beer  to  be  removed  from  a  brewery  with- 
out payment  of  tax  for  destruction,  subject  to  Treasury  Department 
regulations. 

Records  of  exportation  of  beer 

The  House  bill  repeals  the  requirement  that  proof  of  exportation 
be  submitted  to  the  Treasury  Department  in  all  cases  as  a  condi- 
tion of  receiving  a  refund  of  tax.  This  proof  will  continue  to  be  re- 
quired to  be  maintained  at  the  exporter's  place  of  business. 

Transfer  to  brewery  of  beer  imported  in  bulk 

The  House  bill  extends  the  present-law  rule  applicable  to  dis- 
tilled spirits  imported  into  the  United  States  in  bulk  containers  to 
beer  imported  into  the  United  States  in  bulk  containers,  so  that 
imported  beer  may,  subject  to  Treasury  regulations,  be  withdrawn 
from  customs  custody  for  transfer  to  a  brewery  without  payment  of 
tax. 

Effective  date 

These  provisions  of  the  bill  generally  are  effective  beginning  180 
days  after  the  date  of  enactment.  The  provision  deleting  the  re- 
quirement that  wholesale  liquor  dealers  post  a  sign  outside  their 
place  of  business  is  effective  on  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except  the 
Senate  amendment  also  allows  brewers  to  receive  credit  or  refund 
for  tax  paid  on  beer  that  is  transferred  to  a  distilled  spirits  plant 
for  use  in  the  production  of  distilled  spirits  after  having  been  re- 
moved from  a  brewery  without  such  beer  first  being  required  to  be 
returned  to  a  brewery  for  the  transfer. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment,  including  the  Senate  amendment's  provision  related 
to  tax-paid  beer  transferred  to  distilled  spirits  plants  without  first 
being  returned  to  a  brewery. 

3.  OTHER  EXCISE  TAX  PROVISIONS 

a.  Authority  for  IRS  to  grant  exemptions  from  registration  require- 

ments 

Present  law 

Under  section  4222,  certain  sales  of  articles  subject  to  Federal 
excise  taxes  may  not  be  made  without  payment  of  tax  unless  the 
manufacturer,  the  first  purchaser,  and  the  second  purchaser  (if 
any)  are  all  registered  under  regulations  prescribed  by  the  Secre- 
tary. 

House  bill 

The  House  bill  allows  the  IRS  to  provide  exemption  from  gener- 
ally applicable  excise  tax  registration  requirements  for  certain 
classes  of  taxpayers. 

Effective  date. — The  provision  applies  to  sales  after  the  180th  day 
after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

b.  Repeal  temporary  reduction  in  tax  on  piggyback  trailers 

Present  law 

Piggyback  trailers  and  semitrailers  sold  within  the  one-year 
period  beginning  on  July  18,  1984  were  permitted  a  temporary  re- 
duction in  the  retail  excise  tax  on  trailers. 

House  bill 

The  House  bill  repeals  the  temporary  reduction  in  tax  on  piggy- 
back trailers  as  "deadwood." 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 
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c.  Expiration  of  excise  tax  on  deep  seabed  minerals 

Present  law 

The  Deep  Seabed  Mineral  Resources  Act  (the  "Resources  Act," 
P.L.  96-283),  imposed  an  excise  tax  on  certain  hard  minerals  mined 
on  the  deep  seabed.  The  tax  revenues  were  intended  to  fund  obliga- 
tions of  the  United  States  under  a  contemplated  Law  of  the  Sea 
Convention. 

The  tax  was  scheduled  to  terminate  on  the  earlier  of  the  date  on 
which  a  U.N.  international  deep  seabed  treaty  took  effect  with  re- 
spect to  the  United  States,  or  June  28,  1990  (10  years  after  the  date 
of  enactment  of  the  tax).  Because  the  United  States  did  not  sign 
the  treaty,  the  excise  tax  provisions  expired  on  June  28,  1990. 

House  bill 

The  House  bill  deletes  the  deep  seabed  hard  minerals  excise  tax 
provisions  as  "deadwood." 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

d.  Firearms  excise  tax  exemption  for  small  manufacturers 

Present  law 

Present  law  imposes  an  11-percent  excise  tax  on  the  manufacture 
or  importation  of  rifles  and  shotguns  and  on  ammunition  (shells 
and  cartridges).  Present  law  also  imposes  a  10-percent  excise  tax  on 
the  manufacture  or  importation  of  pistols  and  revolvers  (sec.  4181). 

Revenues  from  these  taxes  are  appropriated,  in  the  fiscal  year 
following  receipt,  to  the  Federal  Aid  to  Wildlife  Program  for  sup- 
port of  State  wildlife  programs. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  exempts  small  manufacturers  and  im- 
porters from  the  11-percent  excise  tax  on  firearms  (rifles  and  shot- 
guns) and  ammunition  and  the  10-percent  excise  tax  on  pistols  and 
revolvers,  if  the  manufacturer  or  importer  manufactures  or  im- 
ports fewer  than  50  such  articles  per  year. 

Effective  date. — The  provision  is  effective  for  articles  sold  after 
September  30,  1983.  In  the  case  of  any  taxable  year  ending  before 
the  date  of  enactment,  the  period  for  claiming  a  credit  or  refund  of 
any  overpayment  of  tax  resulting  from  the  proposed  exemption 
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from  tax  will  not  expire  before  one  year  after  the  date  of  enact- 
ment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  provision  of  the 
Senate  amendment. 

P.  Administrative  Provisions 

1.  GENERAL  PROVISIONS 

a.  Simplify  payroll  tax  deposit  requirements 

Present  law 

The  Code  provides  that  the  Secretary  of  the  Treasury  ("Secre- 
tary") may  establish  the  mode  or  time  for  collecting  any  tax  if  the 
mode  or  time  is  not  specified  in  the  Code  (sec.  6302(a)).  In  general, 
Treasury  regulations  have  established  the  system  under  which  em- 
ployers deposit  income  taxes  withheld  from  employees'  wages  and 
FICA  taxes.  The  frequency  with  which  these  taxes  must  be  deposit- 
ed increases  as  the  amount  required  to  be  deposited  increases. 

Employers  are  required  to  deposit  these  taxes  as  frequently  as 
eight  times  per  month,  provided  that  the  amount  to  be  deposited 
equals  or  exceeds  $3,000.  These  deposits  must  be  made  within  three 
banking  days  after  the  end  of  each  eighth-monthly  period.  Monthly 
or  quarterly  deposits  are  required  for  smaller  amounts. 

In  addition,  the  Code  requires  employers  who  are  on  this  eighth- 
monthly  system  to  deposit  income  taxes  withheld  from  employees' 
wages  and  FICA  taxes  by  the  close  of  the  next  banking  day  (instead 
of  by  the  close  of  the  third  banking  day)  after  any  day  on  which 
the  business  cumulates  an  amount  to  be  deposited  equal  to  or 
greater  than  $100,000  (regardless  of  whether  that  day  is  the  last 
day  of  an  eighth-monthly  period). 

House  bill 

In  general 

The  House  bill  replaces  the  entire  payroll  tax  deposit  system 
with  a  new  system  that  is  clearer  and  easier  to  understand.  In  gen- 
eral, the  new  system  consists  of  three  basic  deposit  timetables.  The 
first,  which  replaces  the  eighth-monthly  system,  requires  deposits 
twice  a  week,  on  Tuesdays  and  Fridays.  The  second,  which  applies 
to  large  depositors,  retains  the  requirement  of  present  law  that  cu- 
mulations of  an  amount  to  be  deposited  of  $100,000  or  more  must 
be  deposited  on  or  before  the  next  day.  The  third,  which  applies  to 
many  small  depositors,  provides  generally  that  if  the  amount  re- 
quired to  be  deposited  was  $12,000  or  less  per  quarter  for  a  previ- 
ous one-year  base  period,  deposits  must  be  made  only  once  a 
month,  on  or  before  the  fifteenth  day  of  the  following  month. 

Tuesday,  Friday  deposit  rule 

The  Tuesday/ Friday  rule  operates  in  the  following  manner. 
Amounts  attributable  to  wage  payments  made  on  Wednesday, 
Thursday,  or  Friday  are  to  be  deposited  on  or  before  the  following 
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Tuesday.  Amounts  attributable  to  wage  payments  made  on  Satur- 
day, Sunday,  Monday,  or  Tuesday  are  to  be  deposited  on  or  before 
the  following  Friday.  Utilizing  Tuesday  and  Friday  as  both  the 
final  days  of  the  portion  of  the  week  with  respect  to  which 
amounts  to  be  deposited  are  cumulated  as  well  as  the  days  on 
which  deposits  must  be  made  will  provide  a  simple,  easily  remem- 
bered rule  that  will  simplify  the  administration  of  these  deposit  re- 
quirements for  both  employers  and  the  IRS. 

Small  depositor  rules 

The  small  depositor  rules  operate  as  follows.  If  an  employer  is  a 
small  depositor,  deposits  of  employment  taxes  attributable  to  wage 
payments  during  a  month  must  be  made  on  or  before  the  fifteenth 
day  of  the  following  month. 

A  person  is  a  small  depositor  for  a  calendar  quarter  if,  for  each 
calendar  quarter  in  the  base  period,  the  amount  of  employment 
taxes  attributable  to  payments  in  each  of  those  calendar  quarters 
was  $12,000  or  less.  The  base  period  is  defined  to  be  the  four  calen- 
dar quarters  ending  with  the  second  preceding  calendar  quarter 
before  the  quarter  with  respect  to  which  the  deposit  requirements 
are  being  determined.  For  example,  the  base  period  for  the  calen- 
dar quarter  of  April  through  June  1993  is  January  1992  through 
December  1992.  If  with  respect  to  each  of  the  calendar  quarters  in 
that  one-year  base  period,  the  amount  of  employment  taxes  was 
$12,000  or  less,  then  the  employer  is  a  small  depositor  for  the  April 
through  June  1993  calendar  quarter  and  is  required  to  make 
monthly  deposits  of  employment  taxes  for  that  quarter.  This  is  true 
regardless  of  the  amount  of  employment  taxes  for  the  April 
through  June  1993  quarter.  The  only  exception  to  this  is  that  the 
$100,000  rule  applies  to  all  depositors,  including  small  depositors. 
This  application  of  the  $100,000  rule  should  have  no  impact  on 
small  employers;  it  is  designed  to  prevent  very  large  new  compa- 
nies from  making  deposits  only  once  a  month. 

New  companies  will  initially  be  treated  as  small  depositors,  For 
purposes  of  performing  the  base  period  determination,  a  company 
is  considered  to  have  employment  taxes  of  zero  for  any  calendar 
quarter  in  which  a  company  did  not  exist.  Consequently,  new  com- 
panies will,  for  at  least  the  first  two  calendar  quarters  of  their  ex- 
istence, be  required  to  deposit  only  once  a  month  (unless  they  fall 
within  the  $100,000  rule). 

The  small  depositor  rule  is  designed  to  provide  certainty  to  small 
employers  with  respect  to  their  current  deposit  requirements.  Most 
employers  will  be  able  to  examine  their  quarterly  employment  tax 
returns  (Form  941)  for  the  one  year  in  the  base  period  and  readily 
determine  on  that  basis  whether  they  are  small  depositors  or  must 
deposit  on  the  Tuesday/ Friday  system.  The  ' 'second  preceding 
quarter"  provision  is  designed  to  provide  employers  with  ample 
lead  time  to  make  this  determination  prior  to  the  start  of  a  calen- 
dar quarter. 

Safe  harbor 

The  bill  provides  a  statutory  safe  harbor  with  respect  to  certain 
shortfalls  in  deposits.  An  employer  will  be  treated  as  having  depos- 
ited the  required  amount  of  employment  taxes  in  any  deposit  if  the 
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shortfall  does  not  exceed  the  greater  of  $100  or  two  percent  of  the 
amount  of  employment  taxes  otherwise  required  to  be  deposited.  A 
shortfall  is  the  excess  of  the  amount  required  to  be  deposited  (with- 
out regard  to  this  rule)  over  the  amount  actually  deposited  on  or 
before  the  last  day  on  which  that  deposit  is  required.  Any  shortfall 
is  to  be  deposited  as  required  by  Treasury  regulations. 

Definitions  and  other  rules 

The  bill  provides  that  deposits  are  required  only  on  banking 
days.  (This  rule  is  also  contained  in  present  law.)  If  a  deposit  is  re- 
quired to  be  made  on  or  before  a  day  that  is  not  a  banking  day,  the 
deposit  is  considered  to  have  been  made  on  a  timely  basis  if  it  is 
made  on  or  before  the  close  of  the  next  banking  day.  It  is  anticipat- 
ed that  the  substance  of  Treasury  regulations  defining  the  term 
' 'banking  day"  will  not  be  changed.  For  example,  if  a  deposit  is  re- 
quired to  be  made  on  a  Friday  which  is  also  the  July  4  holiday, 
that  deposit  would  be  considered  to  be  made  on  a  timely  basis  if  it 
is  made  on  or  before  the  following  Monday. 

The  bill  defines  "employment  taxes"  to  mean  FICA  taxes  (both 
the  employer  and  employee  portions),  Railroad  Retirement  Tax  Act 
taxes,  and  withheld  income  taxes  (as  well  as  similar  withheld  taxes 
under  chapter  24  of  the  Code). 

These  provisions  generally  do  not  apply  to  employment  taxes 
that  are  not  required  to  be  deposited  pursuant  to  Treasury  regula- 
tions issued  pursuant  to  section  6302.  Under  present  law,  employ- 
ers with  less  than  $500  of  employment  taxes  for  a  calendar  quarter 
are  not  required  to  deposit  those  taxes.  They  are  instead  permitted 
to  remit  those  taxes  with  the  quarterly  employment  tax  return 
(Form  941).  It  is  anticipated  that  a  similar  system  permitting  re- 
mittance (rather  than  requiring  deposit)  of  these  small  amounts 
will  be  continued. 

Treasury  regulations 

The  bill  provides  that  the  Secretary  may  prescribe  regulations 
relating  to  specific  issues  (in  addition  to  the  general  authority  to 
issue  regulations  with  respect  to  collecting  tax  in  sec.  6302  or  gen- 
erally in  sec.  7805).  First,  the  regulations  may  specify  alternate  em- 
ployment tax  requirements  for  employers  who  fail  to  comply  with 
the  requirements  of  this  provision.  This  would  enable  the  IRS  to 
continue  its  practice  (currently  authorized  by  regulations  issued 
pursuant  to  sec.  6302(a))  of  specifying  more  frequent  deposit  re- 
quirements or  alternate  payment  mechanisms  for  employers  who 
have  seriously  violated  the  established  deposit  requirements. 

The  bill  also  permits  the  Secretary  to  issue  regulations  specifying 
the  additional  circumstances  (beyond  those  provided  in  the  bill) 
under  which  an  employer  may  be  treated  as  a  small  depositor.  This 
in  effect  permits  the  Treasury  to  expand  (but  not  contract)  the  defi- 
nition of  small  depositors. 

In  addition,  the  bill  permits  the  Secretary  to  issue  regulations 
modifying  these  provisions  for  end-of-quarter  periods.  This  is  de- 
signed to  permit  the  IRS  to  require  appropriate  treatment  of 
amounts  that  overlap  two  quarters.  For  example,  assume  that  a 
quarter  ends  on  Wednesday.  The  deposit  normally  required  to  be 
made  on  or  before  the  following  Tuesday  could  include  amounts  at- 
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tributable  to  the  previous  quarter  (with  respect  to  Wednesday)  as 
well  as  amounts  attributable  to  the  current  quarter  (with  respect 
to  Thursday  and  Friday).  Treasury  regulations  can  specify  an  alter- 
nate rule  to  distinguish  amounts  relating  to  the  two  quarters. 

Finally,  the  bill  permits  the  Secretary  to  issue  regulations  estab- 
lishing different  deposit  requirements  for  amounts  withheld  pursu- 
ant to  the  backup  withholding  requirements  of  section  3406.  Under 
present  law,  these  amounts  are  treated  the  same  as  amounts  with- 
held from  income  taxes.  Because  amounts  withheld  pursuant  to  the 
backup  withholding  requirements  are  often  relatively  small  and 
are  not  generally  handled  by  payroll  offices,  it  is  appropriate  for 
Treasury  to  provide  alternate  deposit  rules  with  respect  to  these 
amounts. 

Effective  date 

The  provision  is  effective  for  amounts  attributable  to  payments 
made  after  December  31,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

b.  Simplify  employment  tax  reporting  for  household  employees 

Present  law 

An  employer  who  pays  a  household  employee  wages  of  $50  or 
more  in  a  calendar  quarter  for  household  work  must  withhold 
social  security  taxes  (including  medicare  taxes)  from  wages  paid  to 
the  employee  during  the  quarter.  The  employer  must  also  pay  an 
amount  of  tax  that  matches  the  tax  withheld  from  the  employee's 
wages.  The  employer  must  file  an  Employer's  Quarterly  Tax 
Return  (Form  942)  each  quarter  and  a  Wage  and  Tax  Statement 
(Form  W-2)  at  the  end  of  the  year. 

In  addition,  an  employer  must  pay  Federal  unemployment  taxes 
if  he  or  she  paid  cash  wages  to  household  employees  totalling 
$1,000  or  more  in  a  calendar  quarter  in  the  current  or  preceding 
year.  The  employer  must  file  an  Employer's  Annual  Federal  Un- 
employment Tax  Return  (Form  940  or  Form  940-EZ)  at  the  end  of 
the  year. 

House  bill 

The  House  bill  changes  the  threshold  for  withholding  and  paying 
social  security  taxes  with  respect  to  domestic  service  employment 
from  $50  a  quarter  to  $300  a  year.  The  bill  requires  an  individual 
who  employs  only  household  employees  (regardless  of  the  amount 
of  the  remuneration)  to  report  any  social  security  or  Federal  unem- 
ployment tax  obligation  for  wages  paid  to  such  employees  on  his  or 
her  income  tax  return  for  the  year.  The  bill  includes  a  household 
employer's  social  security  and  unemployment  taxes  in  the  estimat- 
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ed  tax  provisions.  The  bill  also  authorizes  the  Secretary  to  enter 
into  agreements  with  States  to  collect  State  unemployment  taxes 
in  the  same  manner. 

Effective  date. — The  provision  is  effective  for  remuneration  paid 
in  calendar  years  beginning  after  December  31,  1992. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

c.  Simplify  estimated  tax  payment  rules  for  small  corporations 

Present  law 

A  corporation  is  subject  to  an  addition  to  tax  for  any  underpay- 
ment of  estimated  tax.  A  corporation  does  not  have  an  underpay- 
ment of  estimated  tax  if  it  makes  four  timely  estimated  tax  pay- 
ments each  equal  to  at  least  22.5  percent  of  its  tax  liability  for  the 
current  taxable  year.  In  addition,  a  corporation  that  is  not  a  "large 
corporation' '  may  avoid  the  addition  to  tax  if  it  makes  four  timely 
estimated  tax  payments  each  equal  to  at  least  25  percent  of  its  tax 
liability  for  the  preceding  taxable  year,  so  long  as  the  preceding 
year  was  not  a  short  taxable  year  and  corporation  filed  a  return 
showing  a  tax  liability  for  such  year.  A  large  corporation  may  use 
this  second  rule  only  with  respect  to  its  estimated  tax  payment  for 
the  first  quarter  of  its  current  taxable  year.  A  large  corporation  is 
one  that  had  taxable  income  of  $1  million  or  more  for  any  of  the 
three  preceding  taxable  years. 

House  bill 

The  House  bill  provides  that  a  small  corporation  (i.e.,  a  corpora- 
tion that  is  not  a  "large  corporation"  under  present  law)  with  no 
tax  liability  in  the  preceding  taxable  year  may  avoid  the  addition 
to  tax  if  it  makes  four  timely  estimated  tax  payments  each  equal  to 
at  least  25  percent  of  its  tax  liability  for  the  second  preceding  tax- 
able year.1  This  rule  will  apply  so  long  as  (1)  neither  the  preceding 
taxable  year  nor  the  second  preceding  taxable  year  was  a  short  tax 
year,  and  (2)  the  corporation  filed  tax  returns  for  both  years.  If  the 
corporation  satisfies  these  two  requirements  and  did  not  have  a  tax 
liability  for  either  of  the  two  preceding  taxable  years,  the  corpora- 
tion will  not  be  required  to  make  estimated  tax  payments  for  the 
current  taxable  year. 

A  large  corporation  may  use  this  expanded  safe  harbor  with  re- 
spect to  its  estimated  tax  payment  for  the  first  quarter  of  its  tax- 
able year,  as  under  present  law. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning after  the  date  of  enactment  of  this  Act. 


1  As  under  present  law,  a  small  corporation  may  continue  to  use  the  current  taxable  year  rule 
for  estimated  tax  purposes. 
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Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  does  not  include  the  House  bill. 

d.  Interest  rate  on  large  corporate  underpayments 

Present  law 

The  interest  rate  on  a  large  corporate  underpayment  of  tax  is 
the  Federal  short-term  rate  plus  five  percentage  points.  A  large 
corporate  underpayment  is  any  underpayment  by  a  subchapter  C 
corporation  of  any  tax  imposed  for  any  taxable  period,  if  the 
amount  of  such  underpayment  for  such  period  exceeds  $100,000. 
The  large  corporate  underpayment  rate  generally  applies  to  peri- 
ods beginning  30  days  after  the  earlier  of  the  date  on  which  the 
first  letter  of  proposed  deficiency,  a  statutory  notice  of  deficiency, 
or  a  nondeficiency  letter  or  notice  of  assessment  or  proposed  assess- 
ment is  sent.  For  this  purpose,  a  letter  or  notice  is  disregarded  if 
the  taxpayer  makes  a  payment  equal  to  the  amount  shown  on  the 
letter  or  notice  within  that  30  day  period. 

House  bill 

For  purposes  of  determining  the  period  to  which  the  large  corpo- 
rate underpayment  rate  applies,  any  letter  or  notice  will  be  disre- 
garded if  the  amount  of  the  deficiency,  proposed  deficiency,  assess- 
ment, or  proposed  assessment  set  forth  in  the  letter  or  notice  is  not 
greater  than  $100,000  (determined  by  not  taking  into  account  any 
interest,  penalties,  or  additions  to  tax). 

Effective  date. — The  provision  is  effective  for  purposes  of  deter- 
mining interest  for  periods  after  December  31,  1990. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

e.  Clarify  that  reproductions  from  digital  images  are  reproductions 

for  recordkeeping  purposes 

Present  law 

Reproductions  of  a  return,  document,  and  certain  other  matters 
have  the  same  legal  status  as  the  original  for  purposes  of  judicial 
and  administrative  proceedings.  It  is  unclear  whether  reproduc- 
tions made  from  digital  images  are  also  accorded  the  same  legal 
status  as  originals. 

House  bill 

The  House  bill  provides  that  the  term  reproduction  includes  a  re- 
production from  a  digital  image.  The  bill  also  requires  the  Comp- 
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troller  General  to  conduct  a  study  of  available  digital  image  tech- 
nology for  the  purpose  of  determining  the  extent  to  which  repro- 
ductions of  documents  stored  using  that  technology  accurately  re- 
flect the  data  on  the  original  document  and  the  appropriate  period 
for  retaining  the  original  document. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

f  Repeal  tax  shelter  registration  requirements 

Present  law 

Organizers  of  tax  shelters  must  register  their  shelters  with  the 
IRS  before  offering  any  interests  for  sale. 

House  bill 

The  House  bill  repeals  the  tax  shelter  registration  requirements. 
Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  House  bill  provi- 
sion. 

g.  Repeal  of  authority  to  disclose  whether  a  prospective  juror  has 
been  audited 

Present  law 

In  connection  with  a  civil  or  criminal  tax  proceeding  to  which 
the  United  States  is  a  party,  the  Secretary  must  disclose,  upon  the 
written  request  of  either  party  to  the  lawsuit,  whether  an  individ- 
ual who  is  a  prospective  juror  has  or  has  not  been  the  subject  of  an 
audit  or  other  tax  investigation  by  the  Internal  Revenue  Service 
(sec.  6103(h)(5)). 

House  bill 

The  House  bill  repeals  the  requirement  that  the  Secretary  dis- 
close, upon  the  written  request  of  either  party  to  the  lawsuit, 
whether  an  individual  who  is  a  prospective  juror  has  or  has  not 
been  the  subject  of  an  audit  or  other  tax  investigation  by  the  Inter- 
nal Revenue  Service. 
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Effective  date. — The  provision  is  effective  for  judicial  proceedings 
pending  on,  or  commenced  after,  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

h.  Repeal  TEFRA  audit  rules  for  S  corporations 

Present  law 

An  S  corporation  generally  is  not  subject  to  income  tax  on  its 
taxable  income.  Instead,  it  files  an  information  return  and  the 
shareholders  report  their  pro  rata  share  of  the  S  corporation's 
income  and  deductions  on  their  own  tax  returns. 

The  Subchapter  S  Revision  Act  of  1982  generally  made  the 
TEFRA  partnership  audit  and  litigation  rules  applicable  to  S  corpo- 
rations. These  rules  require  the  determination  of  all  "Subchapter  S 
items"  at  the  corporate,  rather  than  the  shareholder,  level.  These 
rules  also  require  a  shareholder  to  report  all  Subchapter  S  items 
consistently  with  the  corporation's  information  return  or  to  notify 
the  IRS  of  any  inconsistency.  Temporary  regulations  contain  an  ex- 
ception from  these  rules  for  "small  S  corporations,"  i.e.,  those  with 
five  or  fewer  shareholders,  each  of  whom  is  a  natural  person  or  an 
estate. 

House  bill 

The  House  bill  repeals  the  unified  audit  procedures  for  S  corpo- 
rations. The  bill  retains,  however,  the  requirement  that  sharehold- 
ers report  items  in  a  manner  consistent  with  the  corporation's 
return. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

i.  Clarify  statute  of  limitations  for  items  from  passthrough  entities 

Present  law 

Passthrough  entities  (such  as  S  corporations,  partnerships,  and 
certain  trusts)  generally  are  not  subject  to  income  tax  on  their  tax- 
able income.  Instead,  these  entities  file  information  returns  and 
the  entities'  shareholders  (or  beneficial  owners)  report  their  pro 
rata  share  of  the  gross  income  and  are  liable  for  any  taxes  due. 
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Some  believe  that  present  law  may  be  unclear  as  to  whether  the 
statute  of  limitations  for  adjustments  that  arise  from  distributions 
from  passthrough  entities  should  be  applied  at  the  entity  or  indi- 
vidual level  (i.e.,  whether  the  3-year  statute  of  limitations  for  as- 
sessments runs  from  the  time  that  the  entity  files  its  information 
return  or  from  the  time  that  a  shareholder  timely  files  his  or  her 
income  tax  return).  (Compare  Fehlhaber  v.  Comm.,  94  TC  863  (1990) 
and  Alan  F.  Bartol,  et  ux.  v.  Commissioner,  T.C.  Memo  1992-141, 
with  Kelly  v.  Comm.,  877  F.2d  7567  (9th  Cir.  1989)). 

House  bill 

The  House  bill  clarifies  that  the  return  that  starts  the  running 
of  the  statute  of  limitations  for  a  taxpayer  is  the  return  of  the  tax- 
payer and  not  the  return  of  another  person  from  whom  the  taxpay- 
er has  received  an  item  of  income,  gain,  loss,  deduction,  or  credit. 
The  provision  is  not  intended  to  create  any  inference  as  to  the 
proper  interpretation  of  present  law. 

Effective  date. — The  provision  is  effective  for  taxable  years  begin- 
ning after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

2.  TAX  COURT  PROVISIONS 

a.  Clarify  jurisdiction  of  Tax  Court  with  respect  to  overpayment  de- 
terminations 

Present  law 

The  Tax  Court  may  order  the  refund  of  an  overpayment  deter- 
mined by  the  Court,  plus  interest,  if  the  IRS  fails  to  refund  such 
overpayment  and  interest  within  120  days  after  the  Court's  deci- 
sion becomes  final.  Whether  such  an  order  is  appealable  is  uncer- 
tain. 

In  addition,  it  is  unclear  whether  the  Tax  Court  has  jurisdiction 
over  the  validity  or  merits  of  certain  credits  or  offsets  (e.g.,  provid- 
ing for  collection  of  student  loans,  child  support,  etc.)  made  by  the 
IRS  that  reduce  or  eliminate  the  refund  to  which  the  taxpayer  was 
otherwise  entitled. 

House  bill 

The  House  bill  clarifies  that  an  order  to  refund  an  overpayment 
is  appealable  in  the  same  manner  as  a  decision  of  the  Tax  Court. 
The  bill  also  clarifies  that  the  Tax  Court  does  not  have  jurisdiction 
over  the  validity  or  merits  of  the  credits  or  offsets  that  reduce  or 
eliminate  the  refund  to  which  the  taxpayer  was  otherwise  entitled. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 
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Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

b.  Clarify  procedures  for  administrative  cost  awards 

Present  law 

Any  person  who  substantially  prevails  in  any  action  brought  by 
or  against  the  United  States  in  connection  with  the  determination, 
collection,  or  refund  of  any  tax,  interest,  or  penalty  may  be  award- 
ed reasonable  administrative  costs  incurred  before  the  IRS  and  rea- 
sonable litigation  costs  incurred  in  connection  with  any  court  pro- 
ceeding. 

No  time  limit  is  specified  for  the  taxpayer  to  apply  to  the  IRS  for 
an  award  of  administrative  costs.  In  addition,  no  time  limit  is  speci- 
fied for  a  taxpayer  to  appeal  to  the  Tax  Court  an  IRS  decision  de- 
nying an  award  of  administrative  costs.  Finally,  the  procedural 
rules  for  adjudicating  a  denial  of  administrative  costs  are  unclear. 

House  bill 

The  House  bill  provides  that  a  taxpayer  who  seeks  an  award  of 
administrative  costs  must  apply  for  such  costs  within  90  days  of  the 
date  on  which  the  taxpayer  was  determined  to  be  a  prevailing 
party.  The  bill  also  provides  that  a  taxpayer  who  seeks  to  appeal 
an  IRS  denial  of  an  administrative  cost  award  must  petition  the 
Tax  Court  within  90  days  after  the  date  that  the  IRS  mails  the 
denial  notice. 

The  bill  clarifies  that  dispositions  by  the  Tax  Court  of  petitions 
relating  only  to  administrative  costs  are  to  be  reviewed  in  the  same 
manner  as  other  decisions  of  the  Tax  Court. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

c.  Clarify  Tax  Court  jurisdiction  over  interest  determinations 

Present  law 

A  taxpayer  may  seek  a  redetermination  of  interest  after  certain 
decisions  of  the  Tax  Court  have  become  final  by  filing  a  petition 
with  the  Tax  Court. 
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House  bill 

The  House  bill  provides  that  a  taxpayer  must  file  a  "motion" 
(rather  than  a  "petition")  to  seek  a  redetermination  of  interest  in 
the  Tax  Court. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

d.  Clarify  net  worth  requirements  for  awards  of  administrative  or 
litigation  costs 

Present  law 

Any  person  who  substantially  prevails  in  any  action  brought  by 
or  against  the  United  States  in  connection  with  the  determination, 
collection,  or  refund  of  any  tax,  interest,  or  penalty  may  be  award- 
ed reasonable  administrative  costs  incurred  before  the  IRS  and  rea- 
sonable litigation  costs  incurred  in  connection  with  any  court  pro- 
ceeding. 

A  person  who  substantially  prevails  must  meet  certain  net  worth 
requirements  to  be  eligible  for  an  award  of  administrative  or  litiga- 
tion costs.  In  general,  only  an  individual  whose  net  worth  does  not 
exceed  $2,000,000  is  eligible  for  an  award,  and  only  a  corporation  or 
partnership  whose  net  worth  does  not  exceed  $7,000,000  is  eligible 
for  an  award.  (The  net  worth  determination  with  respect  to  a  part- 
nership or  S  corporation  applies  to  all  actions  that  are  in  substance 
partnership  actions  or  S  corporation  actions,  including  unified 
entity-level  proceedings  under  sections  6226  or  6228,  that  are  nomi- 
nally brought  in  the  name  of  a  partner  or  a  shareholder.) 

House  bill 

The  House  bill  provides  that  the  net  worth  limitations  currently 
applicable  to  individuals  also  apply  to  estates  and  trusts.  The  bill 
also  provides  that  individuals  who  file  a  joint  tax  return  shall  be 
treated  as  one  individual  for  purposes  of  computing  the  net  worth 
limitations.  Consequently,  the  net  worths  of  both  spouses  are  ag- 
gregated for  purposes  of  this  computation.  An  exception  to  this 
rule  is  provided  in  the  case  of  a  spouse  otherwise  qualifying  for  in- 
nocent spouse  relief. 

Effective  date. — The  provision  applies  to  proceedings  commenced 
after  the  date  of  enactment. 

Senate  amendment 
The  Senate  amendment  is  the  same  as  the  House  bill. 
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Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

3.  PERMIT  IRS  TO  ENTER  INTO  COOPERATIVE  AGREEMENTS  WITH  STATE 

TAX  AUTHORITIES 

Present  law 

The  IRS  is  generally  not  authorized  to  provide  services  to  non- 
Federal  agencies  even  if  the  cost  is  reimbursed  (62  Comp.  Gen. 
323,335  (1983)). 

House  bill 

The  House  bill  provides  that  the  Secretary  is  authorized  to  enter 
into  cooperative  agreements  with  State  tax  authorities  to  enhance 
joint  tax  administration.  These  agreements  may  include  (1)  joint 
filing  of  Federal  and  State  income  tax  returns,  (2)  single  processing 
of  these  returns,  and  (3)  joint  collection  of  taxes  (other  than  Feder- 
al income  taxes). 

The  bill  provides  that  these  agreements  may  require  reimburse- 
ment for  services  provided  by  either  party  to  the  agreement.  Any 
funds  appropriated  for  tax  administration  may  be  used  to  carry  out 
the  responsibilities  of  the  IRS  under  these  agreements,  and  any  re- 
imbursement received  under  an  agreement  shall  be  credited  to  the 
amount  appropriated. 

No  agreement  may  be  entered  into  that  does  not  provide  for  the 
protection  of  confidentiality  of  taxpayer  information  that  is  re- 
quired by  section  6103. 

Effective  date. — This  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

V.  Taxpayer  Bill  of  Rights  2 
A.  Taxpayer  Advocate 
l.  establishment  of  position  of  taxpayer  advocate  within 

INTERNAL  REVENUE  SERVICE 

Present  law 

The  Office  of  the  Taxpayer  Ombudsman  was  created  by  the  IRS 
in  1979.  The  Taxpayer  Ombudsman's  duties  are  to  serve  as  the  pri- 
mary advocate,  within  the  IRS,  for  taxpayers.  As  the  taxpayers'  ad- 
vocate, the  Taxpayer  Ombudsman  participates  in  an  ongoing 
review  of  IRS  policies  and  procedures  to  determine  their  impact  on 
taxpayers,  receives  ideas  from  the  public  concerning  tax  adminis- 
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tration,  identifies  areas  of  the  tax  law  that  confuse  or  create  an  in- 
equity for  taxpayers,  and  supervises  cases  handled  under  the  Prob- 
lem Resolution  Program.  Under  current  procedures,  the  Taxpayer 
Ombudsman  is  selected  by  the  Commissioner  of  the  IRS  and  serves 
at  his  discretion. 

House  bill 

The  House  bill  establishes  a  new  position,  Taxpayers'  Advocate, 
within  the  IRS.  This  replaces  the  position  of  Taxpayer  Ombuds- 
man. Compensation  is  at  a  level  equal  to  that  of  the  IRS  Chief 
Counsel.  The  person  is  to  be  nominated  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate.  The  Taxpayers'  Advo- 
cate is  required  to  make  an  annual  report  to  the  tax-writing  Com- 
mittees to  identify  the  20  most  serious  problems  which  taxpayers 
have  in  dealing  with  the  IRS,  to  include  recommendations  for  such 
administrative  and  legislative  action  as  may  be  appropriate  to  re- 
solve such  problems,  and  to  include  other  such  information  as  the 
Taxpayers'  Advocate  may  deem  advisable.  This  report  is  also  to  in- 
clude changes  recommended  by  the  Taxpayers'  Advocate  that  have 
not  been  implemented  and  the  reasons  for  the  lack  of  implementa- 
tion. This  report  is  also  to  include  a  list  of  the  recommendations 
the  Taxpayers'  Advocate  received  from  Problem  Resolution  Officers 
or  other  IRS  employees.  The  Commissioner  is  required  to  establish 
internal  procedures  that  will  ensure  a  formal  IRS  response  to  all 
recommendations  submitted  to  the  Commissioner  by  the  Taxpay- 
ers' Advocate. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. The  bill  provides  that  the  first  appointment  by  the  President 
of  the  Taxpayers'  Advocate  shall  be  made  without  regard  to  the  re- 
quirement for  advice  and  consent  of  the  Senate  if  the  individual  so 
appointed  is  the  head  of  the  Office  of  Taxpayer  Ombudsman  on  the 
date  of  enactment.  The  first  annual  report  of  the  Taxpayers'  Advo- 
cate is  due  not  later  than  December  31,  1992. 

Senate  amendment 

The  Senate  amendment  establishes  a  new  position,  Taxpayer  Ad- 
vocate, within  the  IRS.  This  replaces  the  position  of  Taxpayer  Om- 
budsman. The  Advocate  is  appointed  by  the  IRS  Commissioner  and 
reports  directly  to  the  Commissioner.  Compensation  of  the  Advo- 
cate is  at  a  level  equal  to  that  of  the  IRS  Chief  Counsel. 

The  Senate  amendment  also  establishes  the  Office  of  Taxpayer 
Advocate  within  the  IRS.  All  problem  resolution  officers  are  part  of 
that  office,  and  are  under  the  supervision  and  direction  of  the  Tax- 
payer Advocate.  The  functions  of  the  office  are  (1)  to  assist  taxpay- 
ers in  resolving  problems  with  the  IRS,  (2)  to  identify  areas  in 
which  taxpayers  have  problems  in  dealings  with  the  IRS,  (3)  to  pro- 
pose changes  (to  the  extent  possible)  in  the  administrative  practices 
of  the  IRS  that  will  mitigate  those  problems,  and  (4)  to  identify  po- 
tential legislative  changes  that  may  mitigate  those  problems. 

The  Taxpayer  Advocate  is  required  to  make  two  annual  reports 
to  the  tax-writing  Committees.  The  first  report  is  to  contain  the  ob- 
jectives of  the  Taxpayer  Advocate  for  the  next  calendar  year.  This 
report  is  to  contain  full  and  next  calendar  year.  This  report  is  to 
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contain  full  and  substantive  analysis,  in  addition  to  statistical  in- 
formation. This  report  is  due  not  later  than  October  31  of  each 
year.  The  second  report  is  on  the  activities  of  the  Taxpayer  Advo- 
cate during  the  previous  fiscal  year.  The  report  must  identify  the 
initiatives  the  Taxpayer  Advocate  has  taken  to  improve  taxpayer 
services  and  IRS  responsiveness,  contain  recommendations  received 
from  individuals  who  have  the  authority  to  issue  a  TAO,  contain  a 
summary  of  at  least  20  of  the  most  serious  problems  which  taxpay- 
ers have  in  dealing  with  the  IRS,  describe  in  detail  the  progress 
made  in  implementing  these  recommendations,  include  recommen- 
dations for  such  administrative  and  legislative  action  as  may  be  ap- 
propriate to  resolve  such  problems,  and  to  include  other  such  infor- 
mation as  the  Taxpayer  Advocate  may  deem  advisable.  The  Com- 
missioner is  required  to  establish  internal  procedures  that  will 
ensure  a  formal  IRS  response  to  all  recommendations  submitted  to 
the  Commissioner  by  the  Taxpayer  Advocate. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. The  first  annual  reports  of  the  Taxpayer  Advocate  are  due 
in  1992. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  it  follows  the  House  bill  in  requiring  the  Advocate  to  be  nomi- 
nated by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate. 

2.  EXPANSION  OF  AUTHORITY  TO  ISSUE  TAXPAYER  ASSISTANCE  ORDERS 

Present  law 

Section  7811(a)  authorizes  the  Taxpayer  Ombudsman  to  issue  a 
Taxpayer  Assistance  Order  (TAO).  TAOs  may  order  the  release  of 
taxpayer  property  levied  upon  by  the  IRS  and  may  require  the  IRS 
to  cease  any  action,  or  refrain  from  taking  any  action  if,  in  the  de- 
termination of  the  Taxpayer  Ombudsman,  the  taxpayer  is  suffering 
or  about  to  suffer  a  significant  hardship  as  a  result  of  the  manner 
in  which  the  internal  revenue  laws  are  being  administered. 

House  bill 

The  House  bill  provides  the  Taxpayers'  Advocate  with  broader 
authority  to  affirmatively  take  any  action  with  respect  to  taxpay- 
ers who  would  otherwise  suffer  a  significant  hardship  as  a  result  of 
the  manner  in  which  the  IRS  is  administering  the  tax  laws. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  eliminates  the  requirement  that  the 
hardship  experienced  by  the  taxpayer  be  significant  as  a  condition 
for  the  issuance  of  a  TAO.  The  Senate  amendment  also  provides 
the  Taxpayer  Advocate  with  broader  authority  to  affirmatively 
take  any  action  with  respect  to  taxpayers  who  would  otherwise 
suffer  a  hardship  as  a  result  of  the  manner  in  which  the  IRS  is  ad- 
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ministering  the  tax  laws.  The  Senate  amendment  provides  that  a 
TAO  may  specify  a  time  period  within  which  the  TAO  must  be  fol- 
lowed. Finally,  the  Senate  amendment  provides  that  only  the  Tax- 
payer Advocate,  the  Commissioner  of  the  IRS,  or  a  superior  of 
those  two  positions,  as  well  as  a  delegate  of  the  Taxpayer  Advocate, 
may  modify  or  rescind  a  TAO. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill.  In  addition,  the 
conference  agreement  follows  the  Senate  amendment  on  (1)  specify- 
ing a  time  period  within  which  the  TAO  must  be  followed,  and  (2) 
the  limitations  on  who  may  modify  or  rescind  a  TAO. 

B.  Modifications  to  Installment  Agreement  Provisions 

1.  NOTIFICATION  OF  REASONS  FOR  TERMINATION  OR  DENIAL  OF 
INSTALLMENT  AGREEMENTS 

Present  law 

Section  6159  authorizes  the  IRS  to  enter  into  written  installment 
agreements  with  taxpayers  to  facilitate  the  collection  of  tax  liabil- 
ities. In  general,  the  IRS  has  the  right  to  terminate  (or  in  some  in- 
stances, alter  or  modify)  such  agreements  if  the  taxpayer  provided 
inaccurate  or  incomplete  information  before  the  agreement  was  en- 
tered into,  if  the  taxpayer  fails  to  make  a  timely  payment  of  an 
installment  or  another  tax  liability,  if  the  taxpayer  fails  to  provide 
the  IRS  with  a  requested  update  of  financial  condition,  if  the  IRS 
determines  that  the  financial  condition  of  the  taxpayer  has 
changed  significantly,  or  if  the  IRS  believes  collection  of  the  tax  li- 
ability is  in  jeopardy.  If  the  IRS  determines  that  the  financial  con- 
dition of  a  taxpayer  that  has  entered  into  an  installment  agree- 
ment has  changed  significantly,  the  IRS  must  provide  the  taxpayer 
with  a  written  notice  that  explains  the  IRS  determination  at  least 
30  days  before  altering,  modifying  or  terminating  the  installment 
agreement.  No  notice  is  statutorily  required  if  the  installment 
agreement  is  altered,  modified,  or  terminated  for  other  reasons. 

House  bill 

The  House  bill  requires  the  IRS  to  notify  taxpayers  30  days 
before  altering,  modifying,  or  terminating  any  installment  agree- 
ment for  any  reason  other  than  that  the  collection  of  tax  is  deter- 
mined to  be  in  jeopardy.  The  IRS  must  include  in  the  notification 
an  explanation  of  why  the  IRS  intends  to  take  this  action. 

Effective  date. — The  provision  is  effective  six  months  after  the 
date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill.  In  addi- 
tion, it  requires  that  the  IRS  notify  taxpayers  30  days  before  deny- 
ing any  installment  agreement  for  any  reason  other  than  that  the 
collection  of  tax  is  determined  to  be  in  jeopardy. 
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Effective  date. — The  provision  is  effective  six  months  after  the 
date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment.  The 
conferees  intend  that  notice  of  denial  of  an  installment  agreement 
be  given  to  a  taxpayer  so  that  the  taxpayer  can  discuss  the  denial 
with  the  IRS  before  it  is  formalized.  Any  insufficiency  in  the  expla- 
nation of  the  denial  has  no  effect  on  the  availability  of  an  install- 
ment agreement  to  the  taxpayer. 

2.  ADMINISTRATIVE  REVIEW  OF  DENIAL  OF  REQUESTS  FOR,  OR 
TERMINATION  OF,  INSTALLMENT  AGREEMENTS 

Present  law 

A  taxpayer  whose  request  for  an  installment  agreement  is  denied 
can  appeal  to  successively  higher  levels  of  Collection  Division  man- 
agement, including  the  District  Director.  The  IRS  is  currently  test- 
ing an  appeal  process  for  various  collection  actions,  including  in- 
stallment agreements,  that  will  permit  taxpayers  to  appeal  these 
collection  actions  to  Appeals  Division  personnel. 

House  bill 

The  House  bill  requires  the  IRS  to  establish  additional  proce- 
dures for  administrative  review  by  the  Appeals  Division  of  denials 
of  requests  for  installment  agreements. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill.  In  addi- 
tion, the  administrative  review  must  also  include  terminations  of 
installment  agreements. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

3.  RUNNING  OF  FAILURE  TO  PAY  PENALTY  SUSPENDED  DURING  THE 
PERIOD  AN  INSTALLMENT  AGREEMENT  IS  IN  EFFECT 

Present  law 

Section  6651  provides  that  a  taxpayer  is  liable  for  a  "failure  to 
pay"  penalty  on  late  payments  of  tax.  The  penalty  is  imposed  on 
the  unpaid  tax  at  the  rate  of  one-half  percent  per  month  up  to  a 
maximum  of  25  percent.  The  penalty  applies  to  unpaid  amounts 
without  regard  to  whether  the  taxpayer  is  making  payments  pursu- 
ant to  an  installment  agreement. 
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House  bill 

The  House  bill  suspends  the  application  of  the  failure  to  pay  pen- 
alty with  respect  to  taxpayers  who  have  installment  agreements  in 
effect  and  are  meeting  the  conditions  of  the  agreements. 

Effective  date— The  provision  is  effective  for  installment  agree- 
ments entered  into  after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

C.  Interest 

1.  EXTENSION  OF  INTEREST-FREE  PERIOD  FOR  PAYMENT  OF  TAX  AFTER 
NOTICE  AND  DEMAND 

Present  law 

In  general,  a  taxpayer  must  pay  interest  on  late  payments  of  tax. 
An  interest-free  period  of  ten  days  is  provided  to  taxpayers  who 
pay  the  tax  due  within  ten  days  of  notice  and  demand. 

House  bill 

The  House  bill  extends  the  interest-free  period  provided  to  tax- 
payers for  the  payment  of  the  tax  liability  reflected  in  the  notice 
from  10  days  to  21  days,  provided  that  the  total  tax  liability  shown 
on  the  notice  of  deficiency  is  less  than  $100,000. 

Effective  date. — The  provision  applies  in  the  case  of  any  notice 
and  demand  given  after  the  date  six  months  after  the  date  of  en- 
actment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

2.  EXPANSION  OF  AUTHORITY  TO  ABATE  INTEREST 

Present  law 

Any  assessment  of  interest  on  any  deficiency  attributable  in 
whole  or  in  part  to  any  error  or  delay  by  an  officer  or  employee  of 
the  IRS  (acting  in  his  official  capacity)  in  performing  a  ministerial 
act  may  be  abated. 

House  bill 

The  House  bill  expands  the  authority  to  abate  interest  to  mana- 
gerial acts  as  well  as  ministerial  acts. 
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Effective  date. — The  provision  applies  to  interest  accruing  with 
respect  to  deficiencies  or  payments  for  taxable  years  beginning 
after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  requires  the  IRS  to  abate  interest  in  any 
case  in  which  the  taxpayer  establishes  that  there  was  an  unreason- 
able and  excessive  IRS  error  or  delay  and  the  taxpayer  has  fully 
cooperated  in  resolving  outstanding  issues.  To  allow  the  taxpayer 
to  develop  the  facts  of  the  error  or  delay,  the  IRS  is  required  to 
provide  to  the  taxpayer,  within  30  days  of  the  taxpayer's  written 
request  (which  is  to  be  made  in  the  form  the  Secretary  prescribes), 
all  information  and  copies  of  relevant  records  in  the  possession  of 
the  IRS  with  respect  to  the  taxpayer's  case. 

Effective  date— The  provision  applies  to  interest  accruing  with 
respect  to  deficiencies  or  payments  for  taxable  years  beginning 
after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill. 

D.  Joint  Returns 

1.  REQUIREMENT  OF  SEPARATE  DEFICIENCY  NOTICES  IN  CERTAIN  CASES 

The  IRS  may  send  a  single  notice  of  deficiency  with  respect  to  a 
joint  return  unless  a  spouse  has  notified  the  IRS  that  separate  resi- 
dences have  been  established,  in  which  case  the  IRS  must  send  a 
copy  of  the  notice  to  each  spouse  at  his  or  her  last  known  address. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  requires  the  IRS  to  send  each  spouse  a 
copy  of  the  notice  of  deficiency  if  the  spouses  have  not  filed  a  joint 
return  for  the  most  recent  taxable  year  for  which  the  IRS's  master 
files  have  been  updated  or  if  the  IRS  has  been  notified  by  either 
spouse  that  separate  residences  have  been  established. 

Effective  date. — The  provision  is  effective  on  the  date  six  months 
after  the  date  of  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

2.  DISCLOSURE  OF  COLLECTION  ACTIVITIES  WITH  RESPECT  TO  JOINT 

RETURNS 

Present  law 

The  IRS  does  not  disclose  collection  information  to  spouses  that 
have  filed  a  joint  return. 
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House  bill 

If  a  tax  deficiency  with  respect  to  a  joint  return  is  assessed,  and 
the  individuals  filing  the  return  are  no  longer  married  or  no  longer 
reside  in  the  same  household,  the  House  bill  permits  the  IRS  to  dis- 
close in  writing  (in  response  to  a  written  request  by  one  of  the  indi- 
viduals) to  that  individual  whether  the  IRS  has  attempted  to  col- 
lect the  deficiency  from  the  other  individual,  the  general  nature  of 
the  collection  activities,  and  the  amount  (if  any)  collected. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  the  IRS  is  required  to  disclose  the  information. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

3.  JOINT  RETURN  MAY  BE  MADE  AFTER  SEPARATE  RETURNS  WITHOUT 
FULL  PAYMENT  OF  TAX 

Present  law 

Taxpayers  who  file  separate  returns  and  subsequently  determine 
that  their  tax  liability  would  have  been  less  if  they  had  filed  a  joint 
return  are  precluded  by  statute  from  reducing  their  tax  liability  by 
filing  jointly  if  they  are  unable  to  pay  the  entire  amount  of  the 
joint  return  liability  before  the  expiration  of  the  three-year  period 
for  making  the  election  to  file  jointly. 

House  bill 

The  House  bill  repeals  the  requirement  of  full  payment  of  tax  li- 
ability as  a  precondition  to  switching  from  married  filing  separate- 
ly status  to  married  filing  jointly  status. 

Effective  date. — The  provision  applies  to  taxable  years  beginning 
after  the  date  of  the  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

4.  REPRESENTATION  OF  ABSENT  DIVORCED  OR  SEPARATED  SPOUSE  BY 

OTHER  SPOUSE 

Present  law 

A  taxpayer  that  has  joined  in  the  filing  of  a  joint  return  may 
represent  the  taxpayer's  spouse  with  respect  to  a  deficiency  as- 
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sessed  for  the  taxable  year  to  which  the  return  applies.  Current 
IRS  procedures  allow  each  spouse  to  separately  appeal  the  statuto- 
ry notice  of  deficiency. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  an  individual  who  had 
filed  a  joint  return  with  a  spouse  but  who  is  no  longer  married  to 
that  spouse  (or  no  longer  resides  in  the  same  household)  and  that 
spouse  is  absent  from  the  examination  of  that  return  may  not  rep- 
resent that  absent  spouse  at  the  examination  unless  the  absent 
spouse  permits  it  in  writing. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

E.  Collection  Activities 

1.  NOTICE  OF  PROPOSED  DEFICIENCY 

Present  law 

The  IRS  generally  issues  a  notice  of  proposed  deficiency  prior  to 
issuing  a  notice  of  deficiency.  The  notice  of  proposed  deficiency, 
commonly  referred  to  as  the  ' '30-day  letter,"  offers  a  taxpayer  the 
opportunity  for  review  of  the  case  by  the  IRS  Appeals  Office.  The 
IRS  is  not  required  to  issue  a  30-day  letter,  but  generally  does 
unless  the  statute  of  limitations  on  assessment  will  expire  within 
six  months.  If  a  30-day  letter  is  not  issued  and  the  taxpayer  files  a 
petition  in  the  Tax  Court,  the  taxpayer  is  permitted  to  have  the 
case  reviewed  by  Appeals  after  it  is  docketed. 

House  bill 

No  provision. 

Senate  amendment 

The  IRS  is  required  to  issue  a  notice  of  proposed  deficiency  in 
every  case  (other  than  jeopardy  assessment  cases).  The  mailing  of 
the  notice  of  proposed  deficiency  must  precede  the  mailing  of  the 
notice  of  deficiency  by  at  least  60  days.  If  the  statute  of  limitations 
would  expire  within  six  months,  the  IRS  may  ask  the  taxpayer  to 
extend  the  statute  of  limitations  so  that  the  IRS  may  issue  a  notice 
of  proposed  deficiency.  Failure  to  issue  a  notice  of  proposed  defi- 
ciency would  invalidate  the  notice  of  deficiency. 

Effective  date.— The  provision  is  effective  with  respect  to  defi- 
ciencies determined  on  or  after  1  year  after  the  date  of  enactment. 
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Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

2.  MODIFICATIONS  TO  LIEN  AND  LEVY  PROVISIONS 

a.  Withdrawal  of  public  notice  of  lien 

Present  law 

The  IRS  must  file  a  notice  of  lien  in  the  public  record,  in  order  to 
protect  the  priority  of  a  tax  lien.  A  notice  of  tax  lien  provides 
public  notice  that  a  taxpayer  owes  the  Government  money.  The 
IRS  has  discretion  in  filing  such  a  notice,  but  may  withdraw  a  filed 
notice  only  if  the  notice  (and  the  underlying  lien)  was  erroneously 
filed  or  if  the  underlying  lien  has  been  paid,  bonded,  or  become  un- 
enforceable. 

House  bill 

The  House  bill  allows  the  IRS  to  withdraw  a  public  notice  of  tax 
lien  prior  to  payment  in  full  by  the  indebted  taxpayer  when  it  is  in 
the  best  interest  of  the  taxpayer  and  the  Government.  The  bill  also 
requires  that,  at  the  written  request  of  the  taxpayer,  the  IRS  make 
reasonable  efforts  to  give  notice  of  the  withdrawal  of  a  lien  to 
credit  reporting  agencies  or  financial  institutions  specified  by  the 
taxpayer. 

Effective  date. — The  provisions  are  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  allows  the  IRS  to  withdraw  a  public 
notice  of  tax  lien  prior  to  payment  in  full  by  the  indebted  taxpayer 
if  the  Secretary  determines  that  (1)  the  filing  of  the  notice  was  pre- 
mature or  otherwise  not  in  accordance  with  the  administration 
procedures  of  the  IRS,  (2)  the  taxpayer  has  entered  into  an  install- 
ment agreement  to  satisfy  the  tax  liability,  (3)  the  withdrawal  of 
the  lien  will  facilitate  collection  of  the  tax  liability,  or  (4)  the  with- 
drawal of  the  lien  would  be  in  the  best  interests  of  the  taxpayer 
and  the  Government  (with  the  consent  of  the  taxpayer  or  the  Tax- 
payer Advocate).  The  bill  also  requires  that,  at  the  written  request 
of  the  taxpayer,  the  IRS  make  reasonable  efforts  to  give  notice  of 
the  withdrawal  of  a  lien  to  credit  reporting  agencies  or  financial 
institutions  specified  by  the  taxpayer. 

Effective  date. — The  provisions  are  effective  on  the  date  of  enact- 
ment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 


650 


b.  Return  of  levied  property 

Present  law 

The  IRS  is  authorized  to  return  levied  property  to  a  taxpayer 
only  when  the  taxpayer  has  overpaid  its  liability  to  tax,  interest, 
and  penalty. 

House  bill 

The  House  bill  allows  the  IRS  to  return  property  (including 
money  deposited  in  the  Treasury)  that  has  been  levied  upon  if 
doing  so  is  in  the  best  interest  of  the  taxpayer  and  the  United 
States. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  allows  the  IRS  to  return  property  (in- 
cluding money  deposited  in  the  Treasury)  that  has  been  levied 
upon  if  the  Secretary  determines  that  (1)  the  levy  was  premature 
or  otherwise  not  in  accordance  with  the  administrative  procedures 
of  the  IRS,  (2)  the  taxpayer  has  entered  into  an  installment  agree- 
ment to  satisfy  the  tax  liability,  (3)  the  return  of  the  property  will 
facilitate  collection  of  the  tax  liability,  or  (4)  the  return  of  the  prop- 
erty would  be  in  the  best  interests  of  the  taxpayer  and  the  United 
States  (with  the  consent  of  the  taxpayer  or  the  Taxpayer  Advo- 
cate). 

Effective  date. — The  provisions  are  effective  on  the  date  of  enact- 
ment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

c.  Modifications  in  certain  levy  exemption  amounts 

Present  law 

Property  exempt  from  levy  includes  personal  property  with  a 
value  of  up  to  $1,650,  and  books  and  tools  necessary  for  the  taxpay- 
er's trade,  business,  or  profession  with  a  value  of  up  to  $1,100. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  increases  the  exemption  amounts  to 
$1,700  for  personal  property  and  $1,200  for  books  and  tools.  Both 
these  amounts  are  indexed  for  inflation  commencing  with  calendar 
year  1994. 

Effective  date. — The  provisions  are  effective  on  the  date  of  enact- 
ment. 
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Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

3.  OFFERS-IN-COMPROMISE 

Present  law 

The  IRS  has  the  authority  to  settle  a  tax  debt  pursuant  to  an 
offer-in-compromise.  IRS  regulations  provide  that  such  offers  can 
be  accepted  if:  the  taxpayer  is  unable  to  pay  the  full  amount  of  the 
tax  liability  and  it  is  doubtful  that  the  tax,  interest,  and  penalties 
can  be  collected  or  there  is  doubt  as  to  the  validity  of  the  actual 
tax  liability.  Amounts  over  $500  can  only  be  accepted  if  the  reasons 
for  the  acceptance  are  documented  in  detail  and  supported  by  an 
opinion  of  the  IRS  Chief  Counsel. 

House  bill 

The  House  bill  allows  acceptance  of  an  offer-in-compromise 
where  the  compromise  would  be  in  the  best  interest  of  the  Govern- 
ment. The  bill  also  increases  from  $500  to  $50,000  the  amount  re- 
quiring a  written  opinion  from  the  Office  of  Chief  Counsel. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill.  In  addi- 
tion, compromises  below  the  $50,000  threshold  must  be  subject  to 
continuing  quality  review  by  the  IRS. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

4.  NOTIFICATION  OF  EXAMINATION 

Present  law 

In  general,  the  IRS  notifies  taxpayers  in  writing  prior  to  com- 
mencing an  examination  and  encloses  a  copy  of  Publication  1, 
"Your  Rights  as  a  Taxpayer,"  with  the  notice.  Sometimes,  however, 
the  IRS  uses  the  telephone  to  schedule  an  examination. 

House  hill 

No  provision. 

Senate  amendment 

The  Senate  amendment  requires  the  IRS  to  notify  a  taxpayer  in 
writing  prior  to  commencing  an  examination  and  to  provide  the 
taxpayer  with  an  explanation  of  the  examination  process  prior  to 
commencing  the  examination. 

Effective  date.— The  provision  is  effective  on  the  date  of  enact- 
ment. 
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Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  with  a 
modification  exempting  from  this  requirement  any  examination 
with  respect  to  which  the  Secretary  determines  (1)  that  it  is  in  con- 
nection with  a  criminal  investigation,  (2)  that  the  collection  of  the 
tax  is  in  jeopardy,  (3)  that  the  requirements  are  inconsistent  with 
national  security  needs,  or  (4)  that  the  requirements  would  inter- 
fere with  the  effective  conduct  of  a  confidential  law  enforcement  or 
foreign  counterintelligence  activity.  The  conferees  intend  that  this 
provision  not  preclude  the  IRS  from  using  the  telephone  to  attempt 
to  schedule  an  examination,  so  long  as  the  written  notice  required 
by  this  provision  is  given. 

5.  MODIFICATION  OF  CERTAIN  LIMITS  ON  RECOVERY  OF  CIVIL  DAMAGES 
FOR  UNAUTHORIZED  COLLECTION  ACTIVITIES 

Present  law 

A  taxpayer  may  sue  the  United  States  for  up  to  $100,000  of  dam- 
ages caused  by  an  officer  or  employee  of  the  IRS  who  recklessly  or 
intentionally  disregards  provisions  of  the  Internal  Revenue  Code  or 
the  Treasury  regulations  promulgated  thereunder. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  increases  the  cap  to  $1  million  with  re- 
spect to  reckless  or  intentional  acts.  In  addition,  it  permits  a  tax- 
payer to  sue  the  United  States  for  damages  caused  by  an  IRS  em- 
ployee who  negligently  disregards  the  provisions  of  the  Code  or  reg- 
ulations, subject  to  a  cap  of  $100,000  in  damages. 

Effective  date. — The  provision  applies  to  actions  by  IRS  employ- 
ees that  occur  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  as  to 
increasing  the  cap  to  $1  million  with  respect  to  reckless  or  inten- 
tional acts,  and  otherwise  follows  the  House  bill. 

6.  DESIGNATED  SUMMONS 

Present  law 

The  period  for  assessment  of  additional  tax  with  respect  to  most 
tax  returns,  corporate  or  otherwise,  is  three  years.  The  IRS  and  the 
taxpayer  can  together  agree  to  extend  the  period,  either  for  a  speci- 
fied period  of  time  or  indefinitely.  The  taxpayer  may  terminate  an 
indefinite  agreement  to  extend  the  period  by  providing  notice  to 
the  IRS. 

During  an  audit,  the  IRS  may  informally  request  that  the  tax- 
payer provide  additional  information  necessary  to  arrive  at  a  fair 
and  accurate  audit  adjustment,  if  any  adjustment  is  warranted. 
Not  all  taxpayers  cooperate  by  providing  the  requested  information 
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on  a  timely  basis.  In  some  cases  the  IRS  seeks  information  by  issu- 
ing an  administrative  summons.  Such  a  summons  will  not  be  judi- 
cially enforced  unless  the  Government  (as  a  practical  matter,  the 
Department  of  Justice)  seeks  and  obtains  an  order  for  enforcement 
in  Federal  court.  In  addition,  a  taxpayer  may  petition  the  court  to 
quash  an  administrative  summons  where  this  is  permitted  by  stat- 
ute.1 

In  certain  cases  the  running  of  the  assessment  period  is  suspend- 
ed during  the  period  when  the  parties  are  in  court  to  obtain  or 
avoid  judicial  enforcement  of  an  administrative  summons.  Such  a 
suspension  is  provided  in  the  case  of  litigation  over  a  third-party 
summons  (sec.  7609(e))  or  litigation  over  a  summons  regarding  the 
examination  of  a  related  party  transaction.  Such  a  suspension  can 
also  occur  with  respect  to  a  corporate  tax  return  if  a  summons  is 
issued  at  least  60  days  before  the  day  on  which  the  assessment 
period  (as  extended)  is  scheduled  to  expire.  In  this  case,  suspension 
is  only  permitted  if  the  summons  clearly  states  that  it  is  a  "desig- 
nated summons"  for  this  purpose.  Only  one  summons  may  be  treat- 
ed as  a  designated  summons  for  purposes  of  any  one  tax  return. 
The  limitations  period  is  suspended  during  the  judicial  enforce- 
ment period  of  the  designated  summons  and  of  any  other  summons 
relating  to  the  same  tax  return  that  is  issued  within  30  days  after 
the  designated  summons  is  issued. 

Under  current  internal  procedures  of  the  IRS,  no  designated 
summons  is  issued  unless  first  reviewed  by  the  Office  of  Chief 
Counsel  to  the  IRS,  including  review  by  an  IRS  Deputy  Regional 
Counsel  for  the  Region  in  which  the  examination  of  the  corpora- 
tion's return  is  being  conducted. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  requires  that  issuance  of  any  designated 
summons  with  respect  to  a  corporation's  tax  return  must  be  pre- 
ceded by  review  of  such  issuance  by  the  Regional  Counsel,  Office  of 
Chief  Counsel  to  the  IRS,  for  the  Region  in  which  the  examination 
of  the  corporation's  return  is  being  conducted. 

In  addition,  the  Senate  amendment  requires  that  the  corporation 
whose  return  is  in  issue  be  promptly  notified  in  writing  in  any  case 
where  the  Secretary  issues  a  designated  summons  (or  another  sum- 
mons, the  litigation  over  which  suspends  the  running  of  the  assess- 
ment period  under  the  designated  summons  procedure)  to  a  third 
party.  It  is  expected  that  the  IRS  generally  will  meet  this  require- 
ment by  issuing  such  notice  on  the  same  day  that  it  issues  such 
summons,  and  by  transmitting  such  notice  to  the  corporation  in  a 
manner  reasonably  designed  to  bring  it  to  the  prompt  attention  of 
an  agent  of  the  corporation  responsible  for  communicating  with  the 
IRS  in  connection  with  the  examination. 


1  Petitions  to  quash  are  permitted,  for  example,  in  connection  with  the  examination  of  certain 
related  party  transactions  under  section  6038A(eX4),  and  in  the  case  of  certain  third-party  sum- 
monses under  section  7609(bX2). 
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Effective  date. — This  provision  of  the  Senate  amendment  applies 
to  summonses  issued  after  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment.  The 
conferees  do  not  intend  the  notice  requirement  in  the  conference 
agreement  to  imply  that  any  summons  issued  to  an  unrelated  third 
party,  the  purpose  of  which  is  to  obtain  information  regarding  com- 
parable transactions  involving  unrelated  parties,  would  require  dis- 
closure to  the  taxpayer  of  any  information  relating  to  the  unrelat- 
ed third  party  that  would  otherwise  remain  confidential  under  any 
other  provision  of  the  law. 

F.  Information  Returns 

1.  PHONE  NUMBERS  OF  PERSON  PROVIDING  PAYEE  STATEMENT 
REQUIRED  TO  BE  SHOWN  ON  SUCH  STATEMENT 

Present  law 

Information  returns  must  contain  the  name  and  address  of  the 
payor. 

House  bill 

The  House  bill  requires  that  information  returns  also  contain  the 
payor's  phone  number. 

Effective  date. — The  provision  applies  to  statements  required  to 
be  furnished  after  December  31,  1992  (determined  without  regard 
to  any  extension). 

Senate  amendment 

The  Senate  amendment  requires  that  information  returns  con- 
tain the  name,  address,  and  phone  number  of  the  payor's  informa- 
tion contact. 

Effective  date. — The  provision  applies  to  statements  required  to 
be  furnished  after  December  31,  1992  (determined  without  regard 
to  any  extension). 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

2.  CIVIL  DAMAGES  FOR  FRAUDULENT  FILING  OF  INFORMATION  RETURNS 

Present  law 

Federal  law  provides  no  private  cause  of  action  to  a  taxpayer 
who  is  injured  because  a  false  or  fraudulent  information  return  has 
been  filed  with  the  IRS  asserting  that  payments  have  been  made  to 
the  taxpayer. 

House  bill 

The  House  bill  provides  that,  if  any  person  willfully  files  a  false 
or  fraudulent  information  return  with  respect  to  payments  pur- 
ported to  have  been  made  to  another  person,  the  other  person  may 
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bring  a  civil  action  for  damages  against  the  person  filing  that 
return.  Recoverable  damages  are  the  greater  of  $5,000  or  the 
amount  of  actual  damages  (including  the  costs  of  the  action).  An 
action  seeking  damages  under  this  provision  must  be  brought 
within  six  years  after  the  filing  of  the  false  or  fraudulent  informa- 
tion return. 

Effective  date. — The  provision  applies  to  false  or  fraudulent  in- 
formation returns  filed  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

3.  REQUIREMENT  TO  VERIFY  ACCURACY  OF  INFORMATION  RETURNS 

Present  law 

Deficiencies  determined  by  the  IRS  are  generally  afforded  a  pre- 
sumption of  correctness. 

House  bill 

The  House  bill  requires  that  the  IRS,  when  making  a  determina- 
tion of  a  tax  deficiency  based  on  an  information  return,  take  rea- 
sonable steps  to  corroborate  the  accuracy  of  the  information 
return,  when  the  return  is  disputed  by  the  taxpayer.  The  reasona- 
ble steps  which  the  IRS  must  take  to  corroborate  the  disputed  in- 
formation return  would  vary  in  response  to  the  facts  and  circum- 
stances of  each  case.  Failure  by  the  IRS  to  corroborate  the  disputed 
information  return  shall  not  invalidate  any  notice  of  a  deficiency 
or  any  assessment  of  a  deficiency. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  provides  that,  in  any  court  proceeding,  if 
a  taxpayer  asserts  a  reasonable  dispute  with  respect  to  any  item  of 
income  reported  on  an  information  return  filed  by  a  third  party 
and  the  taxpayer  has  fully  cooperated  with  the  IRS,  the  Govern- 
ment must,  in  presenting  evidence  of  the  deficiency  based  on  the 
information  return,  present  reasonable  evidence  of  the  deficiency 
(in  addition  to  the  information  return  itself).  One  way  in  which  the 
taxpayer  must  cooperate  with  the  IRS  is  to  bring  the  reasonable 
dispute  over  the  item  of  income  to  the  attention  of  the  IRS  at  the 
earliest  possible  time. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
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G.  Modification  To  Penalty  For  Failure  To  Collect  and  Pay  Over 

Tax 

1.  PRELIMINARY  NOTICE  REQUIREMENTS 

Present  law 

A  "responsible  person"  is  subject  to  a  penalty  equal  to  the 
amount  of  trust  fund  taxes  that  are  not  collected  or  paid  to  the 
government  on  a  timely  basis.  An  individual  the  IRS  has  identified 
as  a  responsible  person  is  permitted  an  administrative  appeal  on 
the  question  of  responsibility. 

House  bill 

No  provision. 

Senate  amendment 

The  IRS  is  required  to  issue  a  notice  to  an  individual  the  IRS  had 
determined  to  be  a  responsible  person  with  respect  to  unpaid  trust 
fund  taxes  at  least  60  days  prior  to  issuing  a  notice  and  demand  for 
the  penalty.  After  exhausting  the  administrative  remedies  avail- 
able within  the  IRS,  the  recipient  could  seek  a  declaratory  judg- 
ment from  the  Tax  Court  prior  to  assessment.  The  statute  of  limi- 
tations for  the  collection  of  the  penalty  is  suspended  during  the  pe- 
riods that  these  rules  preclude  the  IRS  from  collecting  the  penalty. 
The  provision  does  not  apply  if  the  Secretary  finds  that  the  collec- 
tion of  the  penalty  is  in  jeopardy. 

Effective  date. — The  provision  applies  to  failures  occurring  after 
the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
respect  to  the  notice  requirement.  It  follows  the  House  bill  with  re- 
spect to  declaratory  judgments.  It  modifies  the  Senate  amendment 
with  respect  to  the  statute  of  limitations  by  providing  that  the  stat- 
ute of  limitations  shall  not  expire  before  the  date  60  days  after  the 
date  on  which  the  notice  was  mailed.  The  conference  agreement 
follows  the  Senate  amendment  with  respect  to  jeopardy. 

2.  NO  PENALTY  IF  PROMPT  NOTIFICATION  OF  IRS 

Present  law 

A  responsible  person  may  be  subject  to  a  penalty  equal  to  100 
percent  of  the  amount  of  trust  fund  taxes  that  are  not  collected 
and  paid  to  the  Government  on  a  timely  basis. 

House  bill 

The  House  bill  provides  that  a  responsible  person  who  notifies 
the  IRS  within  10  days  of  the  failure  to  pay  over  trust  fund  taxes 
to  the  Government  is  not  liable  for  this  penalty,  so  long  as  the  noti- 
fication is  made  prior  to  the  IRS's  contacting  the  business  about 
the  failure  to  pay  over  the  taxes,  and  provided  that  the  person  is 
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not  a  significant  owner  (of  a  5-percent  or  more  interest)  or  a  highly 
compensated  employee  (with  compensation  in  excess  of  $75,000). 

Effective  date. — The  provision  applies  in  the  case  of  failures  to 
collect  and  pay  over  tax  that  occur  after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

3.  DISCLOSURE  OF  CERTAIN  INFORMATION  WHERE  MORE  THAN  ONE 
PERSON  SUBJECT  TO  PENALTY 

Present  law 

The  IRS  may  not  disclose  to  a  responsible  person  the  IRS's  ef- 
forts to  collect  unpaid  trust  fund  taxes  from  other  responsible  per- 
sons, who  may  also  be  liable  for  the  same  tax  liability. 

House  bill 

The  House  bill  authorizes  the  IRS,  if  requested  in  writing  by  a 
person  considered  by  the  IRS  to  be  a  responsible  person,  to  disclose 
in  writing  to  that  person  the  name  of  any  other  person  the  IRS  has 
determined  to  be  a  responsible  person  with  respect  to  the  tax  liabil- 
ity. The  IRS  would  be  permitted  to  disclose  in  writing  whether  it 
has  attempted  to  collect  this  penalty  from  other  responsible  per- 
sons, the  general  nature  of  those  collection  activities,  and  the 
amount  (if  any)  collected. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  the  IRS  is  required  to  disclose  the  information. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment.  The 
conferees  intend  that  failure  by  the  IRS  to  follow  this  provision 
does  not  absolve  any  individual  for  any  liability  for  this  penalty. 

H.  Awarding  of  Costs  and  Certain  Fees 

1.  IRS  EMPLOYEES  PERSONALLY  LIABLE  IN  CERTAIN  CASES 

Present  law 

IRS  employees  are  not  personally  liable  for  the  payment  of  any 
litigation  costs  under  section  7430. 
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House  bill 

The  House  bill  gives  discretion  to  the  court  in  tax  cases  to  assess 
all  or  a  portion  of  any  award  under  section  7430  against  an  IRS 
employee,  if  the  court  determines  that  the  proceeding  resulted 
from  any  arbitrary,  capricious,  or  malicious  act  of  the  employee. 

Effective  date. — The  provision  applies  to  proceedings  commenced 
after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

2.  COMMENCEMENT  DATE  OF  REASONABLE  ADMINISTRATIVE  COSTS 

Present  law 

A  taxpayer  that  successfully  challenges  a  determination  of  defi- 
ciency by  the  IRS  may  recover  attorneys'  fees  and  other  adminis- 
trative and  litigation  costs  if  the  taxpayer  qualifies  as  a  ' 'prevailing 
party."  These  costs  are  recoverable  to  the  extent  incurred  on  or 
after  the  earlier  of  (i)  the  date  of  the  receipt  by  the  taxpayer  of  the 
notice  of  decision  of  the  IRS  Office  of  Appeals,  or  (ii)  the  date  of  the 
notice  of  deficiency. 

House  bill 

No  provision. 

Senate  amendment 

Attorney's  fees  and  other  administrative  costs  are  recoverable  to 
the  extent  incurred  after  the  earlier  of  the  date  of  the  notice  of 
proposed  deficiency  or  the  date  of  the  notice  of  deficiency. 

Effective  date. — The  provision  is  effective  for  notices  made  and 
proceedings  commenced  after  the  date  of  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

3.  MOTION  FOR  DISCLOSURE  OF  INFORMATION 

Present  law 

A  taxpayer  that  successfully  challenges  a  determination  of  defi- 
ciency by  the  IRS  may  recover  attorneys'  fees  and  other  adminis- 
trative and  litigation  costs  if  the  taxpayer  qualifies  as  a  "prevailing 
party."  A  taxpayer  qualifies  as  a  prevailing  party  if  it  (1)  estab- 
lishes that  the  position  of  the  United  States  was  not  substantially 
justified;  (2)  substantially  prevails  with  respect  to  the  amount  in 
controversy  or  with  respect  to  the  most  significant  issue  or  set  of 
issues  presented;  and  (3)  meets  certain  net  worth  and  (if  the  tax- 
payer is  a  business)  size  requirements. 
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House  bill 

No  provision. 

Senate  amendment 

Once  a  taxpayer  has  substantially  prevailed,  the  IRS  must  pro- 
vide to  the  taxpayer  all  information  and  copies  of  relevant  records 
in  the  possession  of  the  IRS  with  respect  to  the  taxpayer's  case  and 
the  substantial  justification  for  the  position  taken  by  the  IRS.  Dis- 
closure under  this  provision  is  subject  to  the  confidentiality  restric- 
tions of  section  6103. 

Effective  date. — The  provision  is  effective  for  notices  made  and 
proceedings  commenced  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment, by  providing  that  once  a  taxpayer  has  substantially  pre- 
vailed, the  taxpayer  may  file  a  motion  for  an  order  requiring  the 
disclosure  (within  a  specified  period)  of  all  information  and  copies 
of  relevant  records  in  the  possession  of  the  IRS  with  respect  to  the 
taxpayer's  case  and  the  substantial  justification  for  the  position 
taken  by  the  IRS.  Disclosure  under  this  provision  is  subject  to  the 
confidentiality  restrictions  of  section  6103.  The  conferees  intend 
that  relevant  records  be  disclosed  as  quickly  as  practicable,  and 
that  courts  conform  their  rules  to  this  provision.  The  conferees  do 
not  intend  to  require  the  disclosure  of  privileged  or  otherwise  non- 
disclosable  information. 

4.  INCREASED  LIMIT  ON  ATTORNEY  FEES 

Present  law 

Attorneys'  fees  recoverable  by  prevailing  parties  as  litigation  or 
administrative  costs  are  limited  to  a  maximum  of  $75  per  hour. 

House  bill 

No  provision. 

Senate  amendment 

The  maximum  recoverable  rate  for  attorneys'  fees  is  indexed  for 
inflation  occurring  since  1981. 

Effective  date. — The  provision  applies  to  notices  made  and  pro- 
ceedings commenced  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment by  raising  the  statutory  rate  to  $110  per  hour,  indexed  for  in- 
flation beginning  after  1992. 
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5.  FAILURE  TO  AGREE  TO  EXTENSION  NOT  TAKEN  INTO  ACCOUNT 

Present  law 

To  qualify  for  an  award  of  attorney's  fees,  the  taxpayer  must 
have  exhausted  the  administrative  remedies  available  within  the 
IRS.  The  IRS  has  taken  the  position  in  regulations  that  attorney's 
fees  cannot  be  awarded  if  the  taxpayer  has  not  agreed  to  extend 
the  statute  of  limitations.  In  Minahan  v.  Commissioner,  88  T.C.  492 
(1987),  the  Tax  Court  held  that  regulation  invalid  insofar  as  it  pro- 
vides that  a  taxpayer's  refusal  to  consent  to  extend  the  statute  of 
limitations  is  to  be  taken  into  account  in  determining  whether  the 
taxpayer  has  exhausted  administrative  remedies  available  to  the 
taxpayer. 

House  bill 

The  House  bill  provides  that  any  failure  to  agree  to  an  extension 
of  the  statute  of  limitations  cannot  be  taken  into  account  for  pur- 
poses of  determining  whether  a  taxpayer  has  exhausted  the  admin- 
istrative remedies  for  purposes  of  determining  eligibility  for  an 
award  of  attorney's  fees. 

Effective  date. — The  provision  applies  to  proceedings  commenced 
after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

I.  Other  Provisions 

1.  RELIEF  FROM  RETROACTIVE  APPLICATION  OF  TREASURY  DEPARTMENT 

REGULATIONS 

Present  law 

Treasury  may  prescribe  the  extent  (if  any)  to  which  regulations 
shall  be  applied  without  retroactive  effect. 

House  bill 

No  provision. 

Senate  amendment 

Temporary  and  proposed  regulations  are  required  to  have  an  ef- 
fective date  no  earlier  than  the  date  of  publication  in  the  Federal 
Register.  This  provision  may  be  superseded  by  a  legislative  grant 
authorizing  the  Treasury  to  prescribe  the  effective  date  with  re- 
spect to  a  statutory  provision.  In  addition,  the  Treasury  may  pro- 
vide that  taxpayers  may  elect  to  apply  a  temporary  or  proposed 
regulation  retroactively  from  the  date  of  publication  of  the  regula- 
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tion.  Final  regulations  may  take  effect  from  the  date  of  publication 
of  the  temporary  or  proposed  regulation  to  which  they  relate. 

Effective  date. — The  provision  applies  with  respect  to  any  tempo- 
rary or  proposed  regulation  published  on  or  after  February  20, 
1992,  and  any  temporary  or  proposed  regulation  published  before 
February  20,  1992,  and  published  as  a  final  regulation  after  that 
date. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  with 
modifications  (1)  permitting  the  Treasury  to  issue  retroactive  tem- 
porary or  proposed  regulations  to  prevent  abuse  of  the  statute  and 
(2)  permitting  the  Treasury  to  issue  retroactive  temporary,  pro- 
posed, or  final  regulations  to  correct  a  procedural  defect  in  the  is- 
suance of  a  regulation.  The  conference  agreement  does  not  apply  to 
regulations  prescribed  under  Code  section  986(a)(1)(C)  or  986(a)(3) 
(as  amended  by  the  conference  agreement). 

The  conferees  recognize  that  there  may  be  additional  instances 
in  which  retroactive  application  of  Treasury  regulations  has  cre- 
ated undue  hardship.  The  conference  agreement  does  not  preclude 
the  tax-writing  committees  from  both  examining  these  cases  and 
providing  any  appropriate  relief  in  the  future. 

2.  REQUIRED  CONTENT  OF  CERTAIN  NOTICES 

Present  law 

The  Code  requires  the  IRS  to  describe  the  basis  for  and  identify 
the  amounts  of  tax  due,  interest,  penalties,  and  any  other  addition- 
al amounts  owed  in  the  notice  of  deficiency  sent  to  taxpayers. 

House  bill 

The  House  bill  requires  that  the  IRS  set  forth  the  components  of 
and  explanation  for  each  specific  adjustment  that  is  the  basis  for 
the  total  tax  deficiency.  An  inadequate  description  does  not  invali- 
date the  notice. 

Effective  date. — The  provision  applies  to  notices  sent  after  the 
date  six  months  after  the  date  of  enactment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

3.  TREATMENT  OF  SUBSTITUTE  RETURNS  FOR  PURPOSES  OF  THE  PENALTY 
FOR  FAILURE  TO  PAY  TAXES 

Present  law 

Section  6651(a)(2)  provides  that  the  IRS  may  assess  a  penalty  for 
failure  to  pay  tax  from  the  due  date  of  the  return  until  the  tax  is 
paid.  If  no  return  is  filed  by  the  taxpayer  and  the  IRS  files  a  substi- 
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tute  return  under  section  6020,  the  tax  on  which  the  penalty  is 
measured  is  considered  a  deficiency  assessable  under  section  6212 
or  6213,  and  the  failure  to  pay  penalty  begins  to  accumulate  ten 
days  after  the  IRS  sends  the  taxpayer  a  notice  and  demand  for  pay- 
ment of  the  tax. 

House  bill 

The  House  bill  applies  the  failure  to  file  penalty  to  substitute  re- 
turns in  the  same  manner  as  the  penalty  applies  to  delinquent 
filers. 

Effective  date. — The  provision  applies  in  the  case  of  any  return 
the  due  date  for  which  (determined  without  regard  to  extensions)  is 
after  the  date  of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

4.  UNAUTHORIZED  ENTICEMENT  OF  INFORMATION  DISCLOSURE 

Present  law 

There  is  no  criminal  penalty  for  enticing  a  tax  professional  to 
disclose  information  about  clients  in  exchange  for  forgiving  the 
taxes  of  the  professional. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  a  Government  employee 
who  defers  or  offers  to  defer  (or  forgives  or  offers  to  forgive)  the 
determination  or  collection  of  any  tax  due  to  a  tax  professional  in 
exchange  for  information  concerning  the  professional's  clients  shall 
(upon  conviction)  be  guilty  of  a  felony. 

Effective  date. — The  provision  applies  to  actions  taken  after  the 
date  of  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
J.  Form  Modifications 

1.  EXPLANATION  OF  CERTAIN  PROVISIONS 

Present  law 

Section  6159  authorizes  the  IRS  to  enter  into  written  installment 
agreements  with  any  taxpayer.  Section  7122  authorizes  the  IRS  to 
accept  offers  in  compromise  from  taxpayers  in  certain  situations. 
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Section  6161  authorizes  the  IRS  to  extend  the  time  for  payment  of 
tax. 

House  bill 

The  House  bill  requires  the  IRS  to  take  such  actions  as  may  be 
appropriate  (including  improved  publicity)  to  ensure  that  taxpayers 
are  aware  of  the  availability  of  installment  agreements,  offers  in 
compromise,  and  the  extension  of  time  to  pay  tax.  The  IRS  must  do 
so  in  both  the  income  tax  return  instructions  and  collection  no- 
tices. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

2.  IMPROVED  PROCEDURES  FOR  NOTIFYING  IRS  OF  CHANGE  OF  ADDRESS 

OR  NAME 

Present  law 

Generally,  the  IRS  posts  the  new  address  of  a  taxpayer  only 
upon  the  filing  of  the  subsequent  tax  return  which  contains  a  new 
address  or  if  the  taxpayer  submits  a  Form  8822,  Change  of  Address, 
to  the  IRS. 

House  bill 

The  House  bill  requires  the  IRS  to  provide  improved  procedures 
for  taxpayers  to  notify  the  IRS  of  changes  in  names  or  addresses. 
In  addition,  the  House  bill  requires  that  the  IRS  institute  proce- 
dures before  1993  for  the  timely  updating  of  all  IRS  records  with 
change  of  address  information  provided  to  the  IRS  by  taxpayers. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

3.  RIGHTS  AND  RESPONSIBILITIES  OF  DIVORCED  INDIVIDUALS 

Present  law 

The  IRS  provides  information  on  the  rights  and  responsibilities 
of  divorced  individuals  in  Publication  504,  Tax  Information  for  Di- 
vorced or  Separated  Individuals.  This  publication  is  not  as  widely 
utilized  as  Publication  1,  Your  Rights  As  a  Taxpayer. 
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House  bill 

The  House  bill  requires  the  IRS  to  include  a  section  on  the  rights 
and  responsibilities  of  divorced  individuals  in  Publication  1,  Your 
Rights  As  a  Taxpayer. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

4.  PENALTIES  RELATING  TO  FAILURE  TO  COLLECT  AND  PAY  OVER  TAX 

a.  Public  information  requirements 

Present  law 

Under  section  6672,  a  ' 'responsible  person"  is  subject  to  a  penalty 
equal  to  the  amount  of  trust  fund  taxes  that  are  not  collected  and 
paid  to  the  Government  on  a  timely  basis. 

House  bill 

The  House  bill  requires  the  IRS  to  print  warnings  on  payroll  tax 
deposit  coupon  books  and  appropriate  tax  returns  indicating  that 
certain  employees  may  be  liable  for  this  penalty,  and  to  develop  a 
special  information  packet  relating  to  this  penalty. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

b.  Board  members  of  tax-exempt  organizations 

Present  law 

Under  section  6672,  ' 'responsible  persons"  of  tax-exempt  organi- 
zations are  subject  to  a  penalty  equal  to  the  amount  of  trust  fund 
taxes  that  are  not  collected  and  paid  to  the  Government  on  a 
timely  basis. 

House  bill 

The  House  bill  clarifies  that  the  section  6672  responsible  person 
penalty  is  not  to  be  imposed  on  volunteer  members  of  any  board  of 
trustees  or  directors  of  a  tax-exempt  organization  to  the  extent 
such  members  are  solely  serving  in  an  honorary  capacity  and  do 
not  participate  in  the  day-to-day  or  financial  activities  of  the  orga- 
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nization.  The  House  bill  requires  the  IRS  to  develop  materials  to 
better  inform  board  members  of  tax-exempt  organizations  (includ- 
ing voluntary  or  honorary  members)  that  they  may  be  treated  as 
responsible  persons.  The  IRS  must  make  such  materials  routinely 
available  to  tax-exempt  organizations.  The  House  bill  also  requires 
the  IRS  to  clarify  its  instructions  to  IRS  employees  on  application 
of  the  responsible  person  penalty  with  regard  to  honorary  or  volun- 
teer members  of  boards  of  trustees  or  directors  of  tax-exempt  orga- 
nizations. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill,  except 
that  (1)  the  board  members  are  required  to  be  unpaid,  and  (2)  the 
requirement  that  they  serve  in  an  honorary  capacity  is  deleted. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill,  with  the  addi- 
tional requirement  that  board  members  be  unpaid. 

c.  Prompt  notification 

Present  law 

The  IRS  is  not  required  to  notify  promptly  taxpayers  who  fall 
behind  in  depositing  trust  fund  taxes. 

House  bill 

The  House  bill  requires  the  IRS,  to  the  maximum  extent  practi- 
cable, to  notify  all  taxpayers  with  delinquent  trust  fund  deposits 
within  30  days  of  the  first  indication  that  there  has  been  a  failure 
to  make  a  timely  and  complete  deposit. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment.  The  conferees  intend  that  failure  to  provide  this 
notice  does  not  absolve  any  individual  from  any  liability  for  this 
penalty. 

5.  REQUIRED  NOTICE  TO  TAXPAYERS  OF  CERTAIN  PAYMENTS 

Present  law 

If  the  IRS  receives  a  payment  without  sufficient  information  to 
properly  credit  it  to  a  taxpayer's  account,  the  IRS  may  attempt  to 
contact  the  taxpayer.  If  contact  cannot  be  made,  the  IRS  places  the 
payment  in  an  unidentified  remittance  file. 
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House  bill 

The  House  bill  requires  the  IRS  to  make  reasonable  efforts  to 
notify,  within  60  days,  those  taxpayers  who  have  made  payments 
which  the  IRS  cannot  associate  with  any  outstanding  tax  liability. 

Effective  date. — The  provision  is  effective  on  the  date  of  enact- 
ment. 

Senate  amendment 

The  Senate  amendment  is  the  same  as  the  House  bill. 

Conference  agreement 

The  conference  agreement  follows  the  House  bill  and  the  Senate 
amendment. 

K.  Studies 

1.  PILOT  PROGRAM  FOR  APPEAL  OF  ENFORCEMENT  ACTIONS 

Present  law 

A  taxpayer  who  disagrees  with  an  IRS  collection  action  generally 
can  only  appeal  to  successively  higher  levels  of  management  in  the 
Collection  Division.  Certain  cases  involving  the  6672  penalty, 
offers-in-compromise,  and  employment  tax  issues  may,  however,  be 
appealed  to  the  Appeals  Division. 

House  bill 

The  House  bill  requires  the  IRS  to  establish  a  one-year  pilot  pro- 
gram to  evaluate  the  merits  of  allowing  an  independent  appeal,  by 
the  taxpayer,  to  the  Appeals  Division  of  enforcement  actions  (in- 
cluding lien,  levy,  and  seizure  actions)  where  the  deficiency  was  as- 
sessed without  the  actual  knowledge  of  the  taxpayer,  where  the  de- 
ficiency was  assessed  without  an  opportunity  for  administrative 
appeal,  and  in  other  appropriate  circumstances. 

Effective  date. — The  IRS  is  required  to  report  to  the  tax-writing 
committees  by  December  31,  1992,  on  the  effectiveness  of  this  pilot 
program. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

2.  STUDY  ON  TAXPAYERS  WITH  SPECIAL  NEEDS 

Present  law 

The  IRS  is  responsible  for  providing  timely  and  accurate  assist- 
ance to  taxpayers  who  want  to  comply  with  Federal  tax  laws. 
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House  bill 

The  House  bill  requires  the  IRS  to  conduct  a  study  of  ways  to 
assist  the  elderly,  physically  impaired,  foreign-language  speaking, 
and  other  taxpayers  with  special  needs  to  comply  with  the  tax 
laws. 

Effective  date. — The  report  (and  any  recommendations)  must  be 
submitted  to  the  tax-writing  committees  by  December  31,  1992. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

3.  REPORTS  ON  TAXPAYER  RIGHTS  EDUCATION  PROGRAM 

Present  law 

The  IRS  is  currently  conducting  a  program  to  educate  revenue 
officers  concerning  the  rights  of  taxpayers. 

House  bill 

The  House  bill  requires  the  IRS  to  report  to  the  tax-writing  Com- 
mittees on  its  taxpayer  rights  education  program  for  its  officers 
and  employees,  including  the  scope  and  content  of  the  program, 
and  on  the  effectiveness  of  the  program. 

Effective  date. — The  report  on  the  scope  and  content  of  the  tax- 
payer-rights education  program  must  be  submitted  to  the  tax-writ- 
ing committees  by  August  1,  1992,  and  the  report  on  the  effective- 
ness of  the  program  must  be  submitted  by  December  31,  1992. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

4.  BIENNIAL  REPORTS  ON  MISCONDUCT  BY  IRS  EMPLOYEES 

Present  law 

As  mandated  by  the  Inspector  General  Act,  every  six  months  the 
Inspector  General  of  the  Department  of  the  Treasury  receives  in- 
formation from  the  IRS  for  the  Secretary  of  the  Treasury's  semian- 
nual report  to  Congress  on  employee  misconduct.  The  Inspector 
General  Act,  in  part,  requires  that  these  reports  include  summary 
information  and  descriptions  of  significant  investigative  activities 
and  a  summary  of  matters  referred  to  prosecuting  authorities  and 
the  prosecutions  and  convictions  that  have  resulted. 

House  bill 

The  House  bill  requires  the  IRS  to  report  to  the  tax-writing  com- 
mittees every  two  years  on  all  cases  involving  complaints  about 
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IRS  employee  misconduct  and  on  the  disposition  of  those  com- 
plaints. 

Effective  date. — The  first  report  is  required  to  be  submitted 
during  December  1992. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

5.  STUDY  OF  NOTICES  OF  DEFICIENCY 

Present  law 

Under  section  6212,  the  IRS  is  required  to  send  a  notice  of  tax 
deficiency  to  taxpayers  by  registered  or  certified  mail. 

House  bill 

The  House  bill  requires  the  GAO  to  study  the  effectiveness  of 
current  IRS  efforts  to  notify  taxpayers  with  regard  to  tax  deficien- 
cies under  section  6212,  the  number  of  registered  or  certified  let- 
ters and  other  notices  returned  to  the  IRS  as  undeliverable,  any 
follow-up  action  taken  by  the  IRS  to  locate  the  taxpayers,  the  effect 
that  failures  to  receive  actual  notice  have  on  taxpayers,  and  recom- 
mendations on  how  the  IRS  can  better  notify  taxpayers  of  tax  defi- 
ciencies. 

Effective  date. — The  report  and  recommendations  are  required  to 
be  furnished  by  December  31,  1992. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

6.  NOTICE  AND  FORM  ACCURACY  STUDY 

Present  law 

The  IRS  is  responsible  for  providing  accurate  and  instructive  no- 
tices, forms,  and  instructions  to  taxpayers  to  assist  them  in  comply- 
ing with  Federal  tax  laws. 

House  bill 

The  House  bill  requires  the  GAO  to  study  annually  the  accuracy 
of  25  of  the  most  commonly  used  IRS  forms,  notices,  and  publica- 
tions. In  conducting  its  review,  the  GAO  is  to  seek  and  consider  the 
comments  of  organizations  representing  taxpayers,  employers,  and 
tax  professionals. 

Effective  date.  The  initial  report  (and  any  recommendations) 
must  be  submitted  to  the  tax-writing  committees  by  December  31, 
1992. 
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Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

7.  IRS  EMPLOYEES'  SUGGESTIONS  STUDY 

Present  law 

The  IRS  maintains  several  programs  to  encourage  and  reward 
employees  who  make  suggestions  for  improving  the  administration 
of  the  tax  system. 

House  bill 

The  House  bill  requires  the  GAO  to  conduct  a  review  of  the  IRS 
employee  suggestion  programs.  The  study  is  to  include  a  review  of 
all  suggestions  that  were  accepted  and  rewarded  by  the  IRS,  an 
analysis  as  to  how  many  of  these  suggestions  were  implemented, 
and  why  the  remaining  suggestions  were  not  implemented. 

Effective  date.  The  report  (and  any  recommendations)  must  be 
submitted  to  the  tax-writing  committees  by  December  31,  1992. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

VI.  OTHER  PROVISIONS 

1.  BUDGET  COMPLIANCE  PROVISION 

Present  law 

The  Budget  Enforcement  Act  of  1990  ("1990  Act")  amended  the 
1985  Balanced  Budget  and  Emergency  Deficit  Control  Act  to  estab- 
lish new  budget  scorekeeping  rules  for  legislation  with  budgetary 
consequences.  The  1990  Act  subjects  discretionary  spending  for 
1991  through  1995  to  specified  dollar  maximums.  Increases  in  dis- 
cretionary spending  may  not  be  offset  by  higher  taxes  or  fees  under 
the  new  budget  rules. 

Direct  spending  programs  (entitlements  and  other  mandatory 
spending)  may  be  increased  only  if  the  increases  are  offset  in  each 
year  by  lower  direct  spending  in  other  programs  or  by  higher  taxes 
or  fees  ("pay-as-you-go  accounting").  Under  the  pay-as-you-go  ac- 
counting regime,  if  direct  spending  increases  or  revenue  losses  are 
not  offset  within  the  pay-as-you-go  accounts,  a  sequester  (automatic 
reduction)  in  these  accounts  will  occur  at  the  end  of  the  fiscal  year. 

House  bill 

Any  changes  in  budget  authority,  outlays,  or  receipts  resulting 
from  the  provisions  of  the  bill  are  not  to  be  considered  for  seques- 
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ter  calculations  under  section  252  or  253  of  the  1985  Balanced 
Budget  and  Emergency  Deficit  Control  Act,  as  amended  by  the 
1990  Budget  Enforcement  Act,  including  the  pay-as-you-go  account- 
ing regime.  This  will  prevent  a  sequester  of  entitlement  accounts 
in  years  in  which  the  bill  increases  the  deficit,  and  will  reserve 
excess  revenues  for  deficit  reduction  in  years  in  which  the  bill  re- 
duces the  deficit. 

Senate  amendment 

No  provision. 

Conference  agreement 
The  conference  agreement  does  not  include  the  House  provision. 

2.  SENSE  OF  THE  SENATE  RESOLUTION  ON  NOT  ESTABLISHING  A  SENATE 

BANK 

Present  law 

No  provision. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  it  is  the  sense  of  the 
Senate  that  no  Senate  bank  with  characteristics  similar  to  those  of 
the  former  House  bank  should  ever  be  established. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

3.  WORKFARE  REQUIREMENT  FOR  RECIPIENTS  OF  GENERAL  ASSISTANCE 

Present  law 

About  30  States  have  general  assistance  programs  which  provide 
cash  benefits  to  needy  individuals.  These  programs  are  funded  out 
of  State  revenues.  States  determine  who  is  eligible  for  benefits,  the 
level  of  benefits,  and  the  conditions  under  which  benefits  are  pay- 
able. 

House  bill 

No  provision. 

Senate  amendment 

If  the  Secretary  of  Health  and  Human  Services  certifies  that  a 
State  has  a  general  assistance  program  that  (1)  provides  benefits  to 
an  able  bodied  individual  (as  determined  by  the  Secretary)  who  is 
age  18  or  above  and  who  has  no  dependents,  and  (2)  does  not  re- 
quire such  individual  to  participate  in  a  State  workfare  program, 
the  Secretary  must  reduce  by  10  percent  the  amount  the  State 
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would  otherwise  receive  in  aid  to  families  with  dependent  children. 
A  State's  workfare  program  must  meet  requirements  of  the  Secre- 
tary as  provided  in  regulations  to  be  issued  by  October  1,  1992. 

Effective  date. — For  calendar  quarters  beginning  on  or  after  Jan- 
uary 1,  1994. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  provi- 
sions. 

4.  LIMIT  ON  AMOUNT  OF  AFDC  BENEFITS  FOR  INDIVIDUALS  WHO  MOVE 

TO  ANOTHER  STATE 

Present  law 

States  must  determine  need  and  the  amount  of  assistance  for  all 
applicants  and  recipients  on  an  objective  and  equitable  basis.  There 
must  be  a  statewide  standard  (uniformly  applied)  that  is  used  in  de- 
termining the  need  of  applicants  and  recipients  and  the  mount  of 
the  assistance  payment.  There  is  no  variation  in  the  amount  of  the 
payment  for  individuals  who  have  recently  moved  into  the  State. 

House  bill 

No  provision. 

Senate  amendment 

A  State's  AFDC  plan  must  provide  that  for  a  period  of  1  year 
from  the  date  an  individual  becomes  a  new  resident  in  a  State,  the 
individual  is  eligible  to  receive  AFDC  in  an  amount  that  is  the 
lower  of  (1)  the  amount  the  individual  received  or  could  have  re- 
ceived in  the  former  State  of  residence,  or  (2)  the  amount  the  indi- 
vidual could  receive  in  the  new  State  of  residence. 

Effective  date. — Thirty  days  after  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  provi- 
sions. 

5.  SENSE  OF  SENATE  RESOLUTION  SUPPORTING  TAX  CREDITS  FOR 
RENEWABLE  ENERGY  TECHNOLOGIES 

Present  law 

Renewable  energy  production  tax  credit 

No  provision. 

Business  energy  tax  credits 

Nonrefundable  business  energy  tax  credits  are  allowed  for  ten 
percent  of  the  cost  of  qualified  solar  and  geothermal  energy  proper- 
ty (sec.  48(a)).  The  business  energy  tax  credits  are  scheduled  to 
expire  with  respect  to  property  placed  in  service  after  June  30, 
1992. 
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House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  states  that  it  is  the  sense  of  the  Senate 
that  the  national  energy  tax  policy  include  a  production  tax  credit 
for  renewable  energy  in  conjunction  with  a  permanent  business 
energy  tax  credit. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

6.  STATE  TAXATION  OF  NONRESIDENT  RETIREMENT  BENEFITS 

Present  law 

Currently,  a  number  of  States  impose  income  tax  on  retirement 
income  earned  in  the  State  but  paid  to  individuals  who  are  no 
longer  residents  of  the  State.  These  States  impose  income  tax  on 
such  income  because  the  States  provide  a  deferral  of  tax  on  retire- 
ment income  earned  in  the  State,  not  an  exclusion.  This  is  consist- 
ent with  the  treatment  of  such  income  under  the  Internal  Revenue 
Code. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  prohibits  a  State  from  imposing  income 
tax  on  the  pension  or  retirement  income  of  any  individual  who  is 
not  a  resident  or  domiciliary  of  such  State.  The  term  "State"  in- 
cludes any  political  subdivision  of  a  State,  the  District  of  Columbia, 
and  any  U.S.  possession. 

Effective  date. — Taxable  years  beginning  after  December  31, 
1991. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 
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